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THE  IMPACT  OP  THE  EQUAL  RIGHTS 
AMENDMENT:  FAMILY  LAW 


FRIDAY,  JUNE  22,  1984 

U.S.  Senate, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:30  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Orrin  G.  Hatch 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senator  DeConcini. 

Staff  present:  Richard  Bowman,  full  committee;  Stephen  J. 
Markman,  chief  counsel  and  staff  director;  Carol  Epps,  chief  clerk; 
and  Leslie  Leap,  clerk,  Subcommittee  on  the  Constitution. 

OPENING  STATEMENT  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  The  subcommittee  will  be  in  order. 

Ladies  and  gentlemen,  this  marks  the  ninth  day  of  hearings  by 
the  Subcommittee  on  the  Constitution  on  the  proposed  equal  rights 
amendment  to  the  Constitution.  Although  the  present  amendment 
has  already  been  rejected  during  this  Congress  by  the  House  of 
Representatives,  we  continue  to  hold  these  hearings  on  a  periodic 
basis  in  order  to  establish  the  most  thorough  legislative  history 
possible  on  the  meaning  of  the  ERA. 

Should  Congress,  at  some  subsequent  point,  choose  to  repropose 
the  ERA,  I  believe  that  the  present  series  of  hearings  will  enable 
Members  of  Congress  as  well  as  members  of  State  legislatures  to 
cast  their  votes  on  this  measure  in  a  more  informed  manner. 

The  focus  of  this  morning's  hearing  will  be  on  the  potential 
impact  of  the  equal  rights  amendment  upon  domestic  relations  or 
family  law.  I  believe  that  it  is  fair  to  say  that  a  substantial  part  of 
the  controversy  surrounding  the  ERA  over  the  past  decade  has  re- 
lated to  the  effects  of  the  amendment  on  this  area  of  law. 

As  with  our  earlier  hearings  on  the  ERA,  it  is  not  principally  our 
purpose  to  debate  the  substantive  merits  of  the  expected  changes  in 
public  policy— whether  such  changes  are  desirable  or  undesirable— 
but  rather  to  determine  precisely  what  changes  will  be  required  by 
law  should  the  ERA  be  ratified. 

Whether  or  not  such  changes  reflect  improvements  in  public 
policy  will,  of  course,  have  to  be  decided  by  Members  of  Congress 
and  the  State  legislators. 
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In  order  to  explore  today  s  subject,  we  have  two  outstanding  wit- 
nesses before  us.  They  are  Prof.  Lynn  Wardle  and  Ms.  Marsha 
Levick. 

Professor  Wardle  teaches  at  the  school  of  law  at  the  Brigham 
Young  University  in  Utah  and  is  a  nationally  recognized  authority 
on  family  law,  having  written  several  books  on  related  topics. 

Ms.  Levick  is  the  legal  director  of  the  NOW  Legal  Defense  and 
Education  Fund.  Ms.  Levick,  no  doubt,  will  have  a  direct  impact  on 
what  the  ERA  means  should  it  become  part  of  the  Constitution. 

So  I  welcome  both  of  our  witnesses  to  the  committee  this  morn- 
ing. We  look  forward  to  hearing  their  views  on  this  particular 
issue. 

Several  members  of  the  committee  have  expressed  concern  about 
the  fact  that  we  have  held  so  many  hearings.  This  is  the  ninth  in  a 
series  of  hearings.  I  believe  that  all  of  the  hearings  have  been  very 
beneficial  in  understanding  just  where  the  ERA  may  be  taking  us 
should  it  become  part  of  the  Constitution. 

We  have  tried  to  be  balanced  in  these  hearings,  and  of  course,  we 
have  tried  to  make  sure  that  both  sides  are  equally  represented.  I 
have  been  somewhat  disappointed  from  time  to  time  because,  al- 
though we  have  invited  both  sides  to  participate,  we  have  not 
always  bevn  'given  the  names  of  the  witnesses  for  the  proponents  in 
a  timely  manner.  From  here  on  in,  if  the  proponents  genuinely 
want  to  participate  in  these  hearings,  they  need  to  cooperate  a 
little  more  with  the  committee  and  let  us  know  who  their  witness 
will  be  in  a  more  timely  fashion.  I  would  appreciate  their  help  in 
making  these  hearings  an  effective  means  of  defining  and  address- 
ing the  issues  and  problems  associated  with  the  ERA. 

Let  me  call  both  witnesses  to  the  table.  Professor  Wardle  and 
Ms>  Levick,  we  are  very  happy  to  have  you  here  today. 

We  will  start  with  Professor  Wardle  first  and  then  we  will  turn 
to  Ms.  Levick. 

STATEMENTS  OF  A  PANEL  CONSISTING  OF  LYNN  D.  WARDLE, 
PROFESSOR  OF  LAW,  J.  REUBEN  CLARK  LAW  SCHOOL, 
BRIGHAM  YOUNG  UNIVERSITY,  PROVO,  UT,  AND  MARSHA 
LEVICK,  LEGAL  DIRECTOR,  NOW  LEGAL  DEFENSE  AND  EDUCA- 
TION FUND 

Professor  Wardle.  Thank  you,  Mr.  Chairman. 

It  is  a  great  honor  for  me  to  appear  in  these  hearings  today  and  I 
commend  the  subcommittee  and  the  Senate  as  a  whole  for  its  at- 
tention to  this  issue.  This  is  a  matter  of  great  concern,  the  impact 
of  the  ERA  on  family  law. 

In  fact,  one  study  that  I  read  before  coming  out  here  revealed 
that  homemakers  or  housewives  who  have  no  independent  source 
of  income,  that  is,  who  are  not  members  of  the  paid  work  force, 
constitute  one  of  the  most  potent  groups  of  opponents  to  the  equal 
rights  amendment. 

The  reason  that  so  many  homemakers  and  women  who  pursue 
traditional  careers  as  mothers  and  wives  are  opposed  to  the  equal 
rights  amendment  is  because  of  their  concern  over  this  very  issue, 
the  potential  impact  of  the  ERA  on  family  laws. 
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So  1  com n lend  the  Members  of  the  Senate  for  devoting  their  at- 
tention to  this  subject. 

I  want  to  begin  by  emphasizing  that  no  one  knows  for  sure,  and 
certainly  I  do  not  know  for  sure,  what  impact  the  ERA  would  have 
upon  laws  in  general  or  upon  family  laws  in  particular.  The  rea- 
sons for  this  are  manifold. 

One  of  the  reasons  is  because  the  proposed  ERA,  of  course,  is  not 
even  out  of  committee  yet,  has  not  been  debated  on  the  floor  of  the 
Senate,  and  another  reason  is  because  the  standard  of  judicial 
review  under  the  equal  rights  amendment  is  not  certain. 

We  do  know  that  it  would  require  a  much  more  strict  standard 
of  judicial  scrutiny,  of  laws  which  treat  men  and  women  different- 
ly, but  we  do  not  know  just  how  much  more  strict  than  present 
14th  amendment  scrutiny  would  be  required. 

Some  proponents  of  the  ERA,  in  fact,  many  proponents  and  even 
some  opponents,  appear  to  believe  that  the  standard  of  review 
would  be  a  near-absolute  standard,  that  is,  prohibiting  all  legal  dis- 
crimination in  any  respect,  with  two  qualifications,  one  for  the 
right  of  privacy,  essentially  men  and  women  do  not  have  to  sleep 
in  the  same  dormitory  rooms  and  things  like  that.  The  other  is  the 
exception  for  unique  physical  characteristics,  that  is,  physical, 
physiological,  biological  characteristics,  and  that's  a  very  narrow 
exception. 

Many  people  believe  that  there  are  other  differences  between 
men  and  women  than  just  physical  differences,  that  there  are  emo- 
tional differences  and  psychological  differences,  differences  in  the 
way  that  they  nurture  and  relate  to  children,  and  that  those  differ- 
ences ought  to  be  taken  into  account  or  at  least  States  ought  to  be 
allowed  to  take  those  differences  into  account  in  establishing 
family  law. 

So  I  want  to  emphasize  at  the  oi.tset  that  I  am  using  somewhat 
of  a  crystal  ball  here  and  no  one  knows  for  sure  now  today  what 
impact  the  ERA  would  have,  but  I  will  assume  and  I  think  every- 
one agrees  that  it  would  require  a  stricter  standard  of  scrutiny 
than  is  presently  applied. 

With  that  in  mind,  I  believe  that  there  are  four  general  conse- 
quences that  would  flow  from  the  adoption  of  the  ERA,  and  I  will 
describe  them  briefly. 

Mr.  Chairman,  I  have  a  formal  statement  which,  with  your  per- 
mission, I  would  like  to  clean  up  and  edit  and  then  present  into  the 
record. 

Senator  Hatch.  Without  objection,  we  will  put  your  complete 
formal  statement  in  the  record,  and  we  will  also  put  Ms.  Levick's 
as  well. 

Professor  Wardlk.  I  will  to  go  into  all  of  the  detail  that  I  go  into 
in  that  written  statement,  but  let  me  summarize  these  four  points. 
The  four  impacts  are,  first,  that  the  equal  rights  amendment  would 
accelerate  the  adoption  of  many  beneficial  reforms  in  existing 
family  laws  in  order  to  equalize  the  general  rights  and  obligations 
of  fathers  and  mothers  and  husbands  and  wives. 

To  that  extent,  it  would  encourage  the  independence  and  person- 
al development  of  women  both  within  and  without  the  home.  So  it 
would  definitely  have  some  positive  benefits.  It  would  continue  a 
trend.  I  will  talk  about  that  more. 
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Second,  it  would  constitutionalize  family  law  in  an  unprecedent- 
ed way  and  by  constitutionalizing  it,  make  it  rigid  and  Federal. 

Third,  the  adoption  of  the  ERA  would  insure  an  abundance  ot 
litigation,  and  fourth,  if  the  ERA  were  adopted,  it  would  signifi- 
cantly undermine  State  and  Federal  laws  and  policies  which  foster 
traditional  families  and  which  provide  support  for  women  who 
assume  traditional  roles  as  homemakers. 

I  want  to  expand  very  briefly  on  each  of  these  points.  The  first 
point  was  that  the  ERA  will  have  a  positive  impact  in  some  areas, 
and  I  think  everyone  would  acknowledge  that,  that  one  does  not 
have  to  be  a  supporter  of  the  ERA  to  recognize  that  it  would,  in 
fact,  have  this  impact. 

One  can  find  that  it  would  have  also  other  impacts  that  are  neg- 
ative and  that  the  ERA  is  overbroad,  but  at  least  it  is  clear  that 
the  debate  over  the  ERA  for  the  last  10  years  has  served  as  a  cata- 
lyst for  State  legislative  and  judicial  reform  in  the  area  of  family 

It  is  reasonable  to  conclude  that  the  impact  of  the  ERA  on  many 
laws  would  be  certainly  noncontroversial.  It  would  be  insignificant 
because  the  policies  and  practices  under  existing  family  law  could 
continue  by  merely  substituting  gender  neutral  statutory  language 
or  by  clarifying  previously  unarticulated  assumptions  or  intentions 
that  the  laws  apply  equally  to  men  and  women. 

Thus,  if  the  ERA  were  adopted,  it  would  accelerate  a  trend  which 
is  already  existing  in  this  country  of  breaking  down  some  of  the 
rather  rigid  or  coercively  imposed  stereotypes  in  the  law  of  which 
there  are  not  a  great  deal  but  which  there  are  some  that  still  hang 

aro  «nd.  _  , 

Family  laws  evolved  over  hundreds  of  years.  Sometimes  you  have 
anachronistic  provisions  and  those  would  have  to  be  cleaned  out. 
So  I  think  at  the  outset  we  should  acknowledge  that  that  would  be 
one  impact,  and  if  that  were  all  the  equal  rights  amendment  would 
do,  I  think  it  would  be  supported  without  dissent.  .  . 

Regrettably,  it  would  do  much  more  than  that,  and  that  is  what 
causes  the  controversy. 

The  second  point  is  that  the  equal  rights  amendment  would  pro- 
voke a  great  deal  of  litigation.  For  years  after  the  equal  rights 
amendment  was  adopted,  disgruntled  litigants  would  be  able  to 
make  colorable  claims  that  the  particular  rule  of  domestic  rela- 
tions law  applied  in  their  case  violated  the  ERA,  and  it  is  common 
wisdom  that  family  disputes  and  domestic  relations  law  produces 
more  dissatisfied  clients  and  more  disgruntled  litigants  than  any 
other  kind  of  civil  litigation.  . 

It  is  estimated  that  between  a  third  and  one-half  ot  all  the  civil 
litigation  in  the  State  courts  in  this  country  is  family  law  litiga- 
tion and  I  looked  into  the  statistics  of  the  survey  of  the  U.S.  courts 
and' verified  that  it  is  true,  that  not  even  counting  juvenile  court 
proceedings,  one-third  to  one-half,  depending  on  the  State,  of  all 
civil  litigation  is  domestic  law. 

In  each  of  these  disputes  the  litigants  would  be  able  to  add  addi- 
tional claims,  now  constitutional  claims.  They  would  be  able  to 
raise  colorable  constitutional  arguments  about  the  imposition  ot 
the  particular  rule  that  was  applied  in  their  case. 
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Now,  one  does  not  need  to  be  a  prophet  to  foresee  that.  The  expe- 
rience of  the  States  that  have  adopted  the  ERA  and  the  experience 
of  gn  wing  claims  under  the  14th  amendment  urovides  a  pretty 
strong  evidence  that  this  would,  the  impact  of  the  adoption  of  the 
ERA,  it  would  provoke  or  continue  this  kind  of  litigation.  That  is 
something  that  I  think  that  the  court  system  of  the  country  does 
not  need  and  would  not  welcome. 

Senator  Hatch.  Can  I  interrupt  you  on  that  for  a  second,  Profes- 
sor Wardle?  Some  of  the  proponents  of  the  equal  rights  amend- 
ment believe  that  if  the  equal  rights  amendment  were  added  to  the 
Constitution  that  it  would  reduce  litigation  because  people  would 
automatically  obey  its  mandates.  You  seem  to  disagree  with  that. 

Professor  Wardi.e.  I  certainly  do  disagree  with  that.  I  think,  if 
anything,  it  would  provoke,  it  would  give  them  another  hook,  an- 
other argument  to  make  to  go  back  to  the  court  once  more. 

You  have  got  to  understand  that  it  is  not  untypical  for  family 
disputes  to  be  very  bitter  and  for  these  proceedings  to  be  very  pro-  . 
tract'  H  md  for  the  litigants  to  come  back  to  the  court  again  and 
again  to  try  to  enforce  the  order  in  another  way  or  to  secure  en- 
forcement or  to  modify  enforcement  of  a  prior  order  or  decree. 

Now,  they  would  have  another  argument  and  another  excuse  to 
prolong  the  litigation.  So,  no,  I  do  not  think  that  it  would  reduce 
family  law  litigation.  I  think  it  would  fuel  the  fires. 

The  third  impact  that  I  think  is  very  certain  to  occur  would  be 
the  constitutionalization  of  family  law.  For  nearly  200  years  or 
since  our  Constitution  has  been  adopted,  the  regulation  of  families 
and  of  family  relationships  has  been  a  matter  deemed  to  be  within 
the  virtually  exclusive  province  of  the  States.  Historically,  the  Con- 
stitution has  not  had  a  very  significant  impact  upon  State  regula- 
tion of  domestic  relations. 

All  of  this  would  change  if  the  equal  rights  amendment  were  en- 
acted. I  agree  with  Professor  Freund's  concern  that  he  articulated 
more  than  a  decade  ago  when  the  ERA  was  first  being  proposed  in 
the  earily  1970s  in  Congress  then  that  adoption  of  the  ERA: 

would  tranHform  every  provision  of  law  concerning  women  into  u  constitution- 
al issue  ro  be  ultimately  resolved  by  the  Supreme  Court  of  the  United  States.  Every 
statutory  and  common-law  provision  dealing  with  the  manifold  relations  of  women 
in  society  would  be  forced  to  run  the  gauntlet  of  attack  on  constitutional  grounds. 

The  constitutionalization  of  family  law  would  mean  that  local  do- 
mestic disputes  would  have  to  be  resolved  in  significant  measure 
under  a  uniform  national  standard.  The  ability  of  States  to  experi- 
ment with  different  regulatory  schemes  and  to  respond  to  different 
local  perceptions  of  the  values  and  the  balance  of  interests  in 
family  matters  would  be  significantly  curtailed  because  the  equal 
rights  amendment  would  be  a  constitutional  provision.  Deviation 
from  the  constitutional  standard  would  be  prohibited.  Legislative 
reforms  would  be  severely  restricted.  If  the  citizens  of  the  State 
were  displeased  with  the  way  the  ERA  were  interpreted  by  a  court, 
they  could  not  simply  go  to  their  legislature  to  have  the  rule  modi- 
fied or  amended  or  repealed.  The  traditional  evolution  of  family 
law  principles  through  the  common  law  development  and  through 
the  legislative  process  of  amendment  and  repeal  would  be  replaced 
oy  the  more  inflexible  and  brittle  process  of  constitutional  adjudi- 
cation. 
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Finally  the  Federal  judiciary  would  have  a  much  greater  role  in 
determining  the  substance  of  family  law  in  this  country.  The  mem- 
bers of  the  Supreme  Court  of  the  united  States  are,  after  all,  the 
ultimate  and  final  interpreters  of  the  Constitution  and  what  it 
means. 

Thus,  in  many  respects,  they  would  be  sitting  as  a  superlegisla- 
ture  to  determine  domestic  relations  law  that  is  applicable  in 
Peoria,  IL,  and  applicable  in  St.  George,  UT,  and  applicable  in  the 
Bronx. 

The  fourth  impact,  and  the  final  impact  that  I  will  mention  here 
and  one  that  I  want  to  take  a  little  more  time  to  emphasize,  is  that 
if  the  ERA  were  adopted,  it  would,  in  large  respect,  impair  the 
legal  rights  of  men  and  women  who  assume  traditional  family  re- 
sponsibilities. 

I  think  the  best  example  of  this,  they  say  sometimes  a  picture  is 
worth  a  thousand  words.  I  remember  seeing  a  cartoon  just  a  few 
months  ago.  It  was  about  Halloweei;  time,  and  I  am  not  sure  which 
cartoon  it  was. 

It  shows  John,  the  main  character  of  the  cartoon,  at  his  doorstep. 
It  is  at  night,  Halloween  night.  Two  little  girls  are  there.  He  is 
standing  with  the  candy  bowl.  He  says  to  them,  "What  are  you?" 
And  one  of  the  girls  says,  "We  are  feminists."  And  the  other  says, 
"We  believe  in  the  dignity  and  worth  of  women  everywhere." 

And  then  a  third  little  girl  comes  up  to  the  doorstep  and  John 
asks  her,  "And  what  are  you?"  And  she  says,  "I  am  a  homemak- 
er."  The  final  frame  of  the  cartoon  shows  the  other  two  girls  dou- 
bled over  in  laughter  and  pointing  their  finger  in  ridicule. 

That  is  the  concern  that  we  have  that  the  adoption  of  the  equal 
rights  amendment  would  have  upon  women  who  choose  traditional 
family  supportive  careers,  choose  to  forgo  employment  opportuni- 
ties. 

If  the  equal  rights  amendment  were  enacted,  it  would  significant- 
ly impair  laws  and  policies  which  support  women  who  assume 
homemaking  roles  while  the  precise  impact  cannot  be  determined 
in  some  and,  in  fact,  many  issues,  thi  overall  impact  is  very  clear. 

In  the  words  of  Professor  Herma  Hill  Kay:  "Will  ratification  of 
the  equal  rights  amendment  require  fundamental  changes  in  tradi- 
tional family  life?  Paradoxically  both  opponents  and  proponents 
agree  that  it  would." 

Adoption  of  the  ERA  would  require  a  passive  rewriting  of  do- 
mestic relations  law  in  all  States.  One  law  professor  wrote  that  the 
ERA  would  produce  a  cultural  revolution  of  proportions  beyond  the 
kind  of  the  proponents  and  that  it  would  "minimize  legal  reinforce- 
ment of  cultural  mores  supportive  of  family  life,  would  tend  to 
downgrade  the  homemakers  role,"  and  would  mandate  a  unisex 
family  law  policy. 

The  ERA  embodies  notions  about  family  rights  and  responsibil- 
ities which,  in  some  very  significant  particulars,  run  counter  to  the 
traditional  roles  of  men  and  women  and  to  traditional  perspectives 
about  marriage. 

Indeed,  the  Maryland  high  court  interpreting  the  State's  ERA 
said:  "It  was  intended  to  and  did  drastically  alter  traditional  views 
of  the  validity  of  sex-based  classifications." 
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The  overall  impact  of  the  adoption  of  the  ERA  would  be  to  abol- 
ish laws  which  are  deferential  to  mothers  and  wives  and  which  pro- 
vide preferential  treatment  for  homemakers  and  women  who 
commit  themselves  to  providing  full-time  care  for  their  children. 

By  mandating  strict  equality  of  the  sexes  in  all  areas  of  family 
law,  the  ERA  would  effectively  purge  public  policy  of  any  special 
support  for  women  who  choose  to  become  fulltime  homemakers. 

The  problem  here  is  that  the  ERA  is  intended  not  only  to  prohib- 
it laws  which  coerce  women  into  particular  roles  but  also  to  prohib- 
it incentives  which  encourage  women  to  assume  Uaditional  roles  in 
the  family. 

It  would  abolish  modest  rebuttal  presumptions  as  well  as  rigid 
and  absolute  or  irrebuttable  rules.  Under  an  absolute  or  a  semiab- 
solute  standard  of  review,  the  ERA  would  not  only  forbid  lawmak- 
ers to  acknowledge  the  distinction  between  a  requirement  and  a 
mere  preference,  if  any  legal  doctrine  whether  absolute  or  flexible 
contained  a  discriminatory  element,  it  would  be  subject  to  exacting 
judicial  scrutiny. 

In  short,  by  incorporating  an  absolute  or  near  absolute  standard 
of  prohibition,  the  ERA  unavoidably  becomes,  in  my  view,  over- 
broad. It  sweeps  too  broadly.  It  goes  further  than  it  should  go  and 
even  than  most  people  would  intend  it  to  go,  but  you  cannot  con- 
tain it  if  you  use  absolute  standards  and  absolute  language. 

Thus,  it  is  likely  that  the  ERA  would  abolish  even  mere  rebuttal 
presumptions,  not  requirements  but  mere  presumptions,  that  a 
married  woman  takes  the  surname  of  her  husband,  that  a  married 
woman  takes  the  domicile  of  her  husband,  that  children  take  the 
surname  and  domicile  of  their  fathers,  that  the  husband  and  father 
is  the  primary  provider  of  financial  support  for  his  family,  and  if 
all  external  factors  regarding  the  ability  of  contesting  parents  to 
raise  a  child  are  equal,  the  benefit  of  the  doubt  should  be  given  to 
the  mother  if  the  child  is  an  infant. 

I  want  to  talk  about  that  last  point  as  a  good  example,  for  just  a 
moment.  The  tender  years  doctrine  is  a  good  example  of  how  over- 
broad the  equal  rights  amendment  would  be.  There  is  not  one 
tender  years  doctrine  in  America,  but  there  are  actually  three.  All 
of  them  are  predicated  on  the  assumption  and  the  belief  that  the 
bonding  relationship  between  an  infant  or  a  young  child  and  his  or 
her  mother  is  so  important  to  the  well-being  and  development  of 
the  child  and  thus  to  the  future  of  society  that  the  law  should  give 
some  preference  to  and  support  for  that  relationship  over  other  re- 
lationships. 

Now,  the  oldest  tender  years  doctrine  was  very  strict,  and  it  took 
this  assumption  and  made  it  a  rigid  rule  of  law.  The  old  doctrine 
was  that  in  child  custody  disputes  the  mother  of  the  child  would  be 
given  custody  unless  the  father  could  show  that  she  was  absolutely 
unfit,  which  was  a  very,  very  high  standard,  almost  impossible  in 
many  cases. 

The  tender  years  doctrine  also  has  a  second  rule,  and  the  second 
doctrine  provides  that  a  mother  will  be  awarded  custody  unless  the 
father  shows,  by  substantial  or  compelling  evidence,  that  it  would 
be  better  for  the  child  for  him  to  be  awarded  custody,  and  so  that  is 
not  quite  so  strict.  It  just  provides  a  lower  standard  of  proof  but 
still  more  than  a  50-51). 
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The  third  and  most  widely  used  form  of  the  tender  years  doctrine 
today,  the  one  that  is  used  in  almost  all  States,  because  the  other 
two  have  been  pretty  effectively  abandoned  as  the  courts  have 
evolved,  the  third  is  the  mere  tie-breaker  presumption  that  if  all 
other  factors,  if  all  external  factors  are  equal,  the  mother  of  a 
young  child  will  be  given  custody  on  the  benefit  of  the  doubt.  It  is 
the  tie-breaker. 

It  would  appear  that  the  equal  rights  amendment,  at  least  it  is 
strongly  argued  that  the  equal  rights  amendment  would  abolish  all 
three  of  the  M tender  years  doctrines,  not  just  the  rigid  and  abso- 
lute but  even  the  mere  presumption. 

In  fact,  even  under  State  ERA's,  in  some  States,  that  has  been 
the  result.  The  courts  have  said  you  cannot  even  indulge  in  that 
presumption.  So  some  State  ERAs  have  been  given  that  interpreta- 
tion, and  that  appears  to  be  the  rule  that  emerges  from  the  com- 
ments of  the  people  who  have  examined  the  potential  impact  of  the 
ERA. 

Economic  laws,  it  is  said,  including  family  property  rights  creat- 
ing benefits  for  women  who  prefer  the  homemaker  role,  that  is,  a 
noneconomic  career,  are  probably  within  the  proposed  amendments 
prohibition.  Under  the  ERA,  economic  systems  may  force  more 
women  out  of  the  homemaker  role,  necessitate  child  care  by  the 
community  rather  than  the  family  and  increase  urban/rural  life- 
style differences. 

Thus,  the  ultimate  impact  of  the  ERA  would  not  be  to  break 
down  stereotypes  about  sex  roles  but  to  throw  out  traditional  no- 
tions of  fanily  responsibilities  and  sex  roles  and  substitute  a  new 
unisex  stereotype. 

That  is  why  if  the  ERA  were  adopted,  people  who  see  no  need  to 
foster  families  might  reioice  while  persons  holding  traditional  no- 
tions about  the  great  value  of  marriage  and  families  would  fear  for 
the  institutions  and  relationships  they  cherish. 

There  is  no  doubt  that  the  social  policies  of  the  law  of  the  States 
and  of  the  Federal  Government  at  present  time  and  historically 
favors  women  who  assume  mothering  and  homemaking  roles. 

Many  people  believe  that  the  contribution  which  a  mother  makes 
in  the  home  is  so  beneficial  to  the  children  and  to  families  and  to 
society  in  general  and  to  the  future  that  women  who  choose  to 
forgo  other  opportunities  to  devote  their  full  time  and  attention  to 
the  family  ought  to  be  encouraged  with  special  incentives  and  sup- 
ported with  special  benefits. 

These  incentives  and  benefits  and  assumptions,  mild  as  they  are, 
nevertheless  constitute  a  form  of  sex  discrimination  that  would  be 
threatened  if  the  ERA  were  enacted.  The  authorities  I  have  re- 
viewed appear  very  solidly  to  support  the  conclusion  that  if  the 
ERA  were  adopted,  family  laws  and  policies  which  encourage 
women  to  be  full-time  homempkers  and  which  encourage  men  to 
assume  the  primary  responsibility  of  support  for  the  family  by  ex- 
tending to  them  benefits  and  exemptions  and  legal  presumptions 
based  on  hose  notions  would  be  prohibited  if  they  did  not  extend 
equally  tc  the  other  sex. 

I  think  I  will  give  one  more  example  in  conclusion,  with  your 
permission,  Mr.  Chairman,  and  a  good  example  of  the  problem  in 
this  area  is  the  tension  between  writing  a  law  so  tightly  that  a  past 
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problem  or  a  past  abuse  does  not  occur  again  and  making  it  so 
tight  that  it  creates  a  new  system  of  abuse. 

The  debate  between  equal  distribution  and  equitable  distribution 
of  property  acquired  during  marriage  is  a  good  example.  Some 
people  favor  a  strictly  equal  distribution  of  property  so  that  there 
would  be  no  room  for  subjective  presumptions  about  the  man's  or 
the  woman  s  role  in  marriage  or  in  acquiring  property. 

But  others  argue  that  to  require  a  strict  equal  distribution  would 
work  to  detriment  many  women  who  assume  traditional  roles  in 
the  family.  For  instance,  if  the  woman  who  takes  custody  of  five 
children  gets  half  of  the  property  and  the  man  alone  walks  off  with 
the  other  half,  some  people  wonder  whether,  in  fact,  fairness  has 
been  achieved. 

Or  where  an  outrageously  offending  spouse  is  allowed  to  be  given 
half  of  the  property  acquired  during  marriage  and  the  other  party 
who  has  to  overcome  the  disadvantage  of  the  abuse  that  was  inflict- 
ed only  gets  an  equal  share,  some  people  feel  that  justice  has  not 
been  done. 

So  if  you  require  a  strict  standard,  you  cannot  do  justice  in  indi- 
vidual cases,  but  if  you  require  a  flexible  standard  so  you  can  do 
justice  in  individual  cases,  there  is  the  possibility  that  particular 
presumptions  and  notions  about  what  a  fair  distribution  and  fair- 
ness is  would  sneak  back  into  the  law,  things  that  people  do  not 
like. 

Well,  that  concludes  the  essential  points  that  I  want  to  make  I 
want  to  conclude  by  saying  that  no  one  knows  for  sure  what 
impact  the  ERA  would  have.  My  remarks  are  based  on  the  assump- 
tion that  it  would  require  very  exacting  and  a  strict  standard  of 
scrutiny  and  I  think  that  the  impact  could  be  detrimental  for  the 
fourth  reason  that  I  gave  and  I  have  real  concern. 

[The  prepared  statement  of  Professor  Wardle  foilows:] 


II  (MNi    II  H'i 


ERIC  1  ' 


10 


THf.  IMPACT  OF  THE  PROPOSED  EQUAL  RIGHTS  AMENDMENT 
UPON  FAMILY  LAW 


Testimony  of  Lynn  D.  Wardle 

Professor  of  Law 
J.  Reuben  Clark  Law  School 
Brigham  Young  University 
Provo,  Utah 


Given  before  the  Subcommittee  on  the  Constitution 
of  the  Senate  Judiciary  Committee, 
June  22,  1984. 


I .  Introduct  ion. 

I  am  honored  to  have  been  invited  to  testify  before  the 
Subcommittee  on  the  Constitution  of  the  Senate  Judicial  Committee 
regarding  the  potential  impact  which  adoption  of  the  Equal  Rights 
Amer.vlinent  would  have  upon  family  law  in  America.     I  commend  the 
members  of  the  committee  and  the  members  of  the  Senate  for  their 
attention  to  this  issue.    This  is  a  matter  of  widespread  concern 
in  the  United  States  today.     In  fact,   it  has  been  shown  that 
married  women  without  outside  sources  of  income,   i.e.  traditional 
mothers  and  housewives,  constitute  one  of  the  most  potent  groups 
of  opponents  to  the  passage  of  the  Equal  Rights  Amendment.1  The 
opposition  of  mothers,  housewives,  and  of  many  other  women  and 
men  who  value  the  constitution  of  mothers  and  housewives  to  our 
society,   reflects  their  concerns  about  the  etfect  which  the  Equal 
Rights  Amendment  would  have  upon  traditional  family  relations  and 
i esponsibi 1 i t  ies • 


1 .    Jones,  E.R.A.  Voting:  Labor  Force  Att  ac  hme  n  t ,  Ma  r  r  iaqe 
Religion,  T2    J.  Legal  Stud,   lb? TT98 TTi 
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To  begin,  I  want  to  emphasize  that  no  one  knows  for  certain 
what  effect  adoption  of  the  Equal  Rights  Amendment  would  have 
upon  laws  in  general,  or  upon  Family  Laws  in  particular.  The 
outcome  of  challenges  to  existing  family  laws  that  would  be 
brought  under  the  Equal  Rights  Amendment  if  it  were  adopted 
cannot  be  forecast  with  certainty  at  this  time  because  the 
arguments  pro  and  con  have  not  been  presented  tnoroughly,  the 
evidence  has  not  been  Completely  marshalled,  and  the  intent  of 
the  proposed  Amendment--which,  after  all,   is  still  in  Committee- 
is  not  clear.  Also,  there  is  considerable  uncertainty  over  the 
exact  standard  of  scrutiny  that  would  be  generally  applied  if  the 
ERA  were  adopted,  and  over  the  standard  of  review  that  would  be 
applied  to  family  laws  in  particular.  Many  proponents  of  the  ERA, 
as  well  as  opponents,*    believe  that  the  proposed  Amendment  is 
meant  to  prohibit,  and  probably  would  be  interpreted  to  prohibit, 
all  laws  which  treat  men  and  women  differently  except  those 
necessary  to  accomodate  "unique  physical  characteristics"  of  the 
sexes  and  those  which  protect  the  right  to  privacy.3    But  the 


2-  See  generally,  R.  Lee,  supra  note  1,  at  39-54;  0.  Hatch, 
sup_ra  note  1,  at  13-16;  Brown,  Emerson,  Falk  &  Freedman, 
supra  note  1,  at  894.  ' 

3.     It  is  possible  ( albe i t'  certa inly  not  probable)  that  the 
Qualification  to  the  rule  of  absolute  prohibition  of  sex 
Uiscnmmat  ion  to  accomodate  the  constitutional  right  of 
privacy  could  encompass  family  interests.  Many  aspects  of 
family  life  and  family  relations  have  been  held  to  be 
protected  by  the  constitutional  right  of  privacy.  See    e  a 

chnZ.V,R-'!4?  i!-S--58?  ^Mright  o^  parents  to  commit 
chi  dren  to  mental  hospital  for  diagnosis  and  treatment); 
Zablocki  v.  Redhail,  434  U.S.  374  (1978)(right  of  support- 
obligated  indigents  to  marry);  Moore  v.  Citv  of  East 
Cleveland.  431  U.S.  494  < 1977 > ( r ight  of  extended  family  to 
irootnote  i  continued  on  next  page) 
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exact  standard  of  review  has  not  yet  been  authoritatively 

declared  and  the  standards  of  judicial  review  applied  under  the 

4 

state  ERAs  have  been  varied  and  inconsistent. 

While  the  specific  impact  of  the  adoption  of  the  Equal  Rights 
Amendment  on  many  family  law  issues  can  not  be  precisely 
foretold,   I  believe  that  the  adoption  of  the  Equal  Rights 
Amendment  would  certainly  have  four  general  consequenses  upon 
American  family  laws.     First,  we  can  be  sure  that  there  would  be 
an  abundance  of  litigation  challenging  virtually  every  facet  of 
existing  family  laws.     Second,  adoption  of  the  Equal  Rights 
Amendment  would  constitutional  family  law  in  an  unprecedented 
way.    Third,  the  Equal  Rights  Amendment  would  have  a  very 
positive  benefit  of  equalizing  the  general  rights  and  obligations 
of  mothers  and  fathers  and  husbands  and  wives,  and  would 
encourage  independance  and  development  of  women  both  within  and 
without  the  home.     Finally,   if  the  Equal  Rights  Amendment  were 
adopted  it  would  s ign i f igant ly  impare  family  laws  and  policies 
which  support  women  who  assume  their  traditional  roles  of  wives 
and  mothers. 

1 1 .  Ad_opt  ion_qf_The  Equal  .Rights  Jimendment  Would  Provoke  An 
Enormous  Amount  Of  Litigation. 


(Footnote  1  continued  from  previous  page) 

•reside  together);  Meyer  v.  Nebraska,   262  U.S.  390 
(1923) (right  of  parents  to  educate  children  in  foreign 
language )  . 

4      Avner  6  Green,  supra  note  I,  at  4025;  Kurtz,  supra  note  I,  at 
'     109,  Comment,  supra  note  1,  at  1089;  Annot.,  supra  note  1,  at 

172-176. 
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For  years  after  passage  of  the  Equal  Rights  Amendment, 
disgruntled  litigants  would  be  able  to  make  a  colorable  claim 
that  the  particular  rule  of  domestic  relations  law  applied  in 
their  case  violated  the  ERA.    And  it  common  wisdom  that  family 
disputes  produce  more  dissatisfied  clients  and  disgruntled 
litigants  that  any  other  type  of  civil  litigation.     It  is 
estimated  that  between  one  third  and  one  half  of  all  civil 
litigation  in  the  United  States  is  family  law  litigation  (not 
counting  juvenile  court  litigation. )5  and  tne  trend  nag  faeen  fof 
family  law  litigation  to  grow  over  the  past  decade  or  so. 6  The 
trend  would  not  only  continue  but  would  accelerate  if  the  ERA 
were  adopted.  * 

The  number  and  variety  of  family  laws  or  legal  doctrines  that 
could  be  challenged  in  court  if  the  Equal  Rights  Amendment  were 
adopted  is  staggering,    one  does  not  need  to  be  a  prophet  to 
foresee  that  development;  the  experience  of  the  states  which  have 
enacted  Equal  Rights  Amendments  provides  a  very  sobering  sample 
of  the  kinds  and  number  of  issues  that  would  be  raised  and  would 
have  to  be  decided.    Likewise,  recent  challenges  to  family  laws 
based  upon  the  equal  protection  clause  of  the  fourteenth 
amendment  reveal  issues  that  would  be  likely  to  surface  again 
under  the  ERA. 


5. 

Hennessey,  * 
6.     See  Wardle,  » 
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With  the  help  of  a  capable  research  assistant,  Sheila  Burger, 
I  have  reviewed  a  sampling  of  the  state  court  cases  in  which  laws 
regulating  family  relations  have  been  challenged  under  state 
Equal  Right  Amendments.     I  have  also  reviewed  a  sampling  of  cases 
deciding  family  law  issues  under  the  equal  protection  clause  of 
the  fourteenth  amendment.    And  I  have  read  what  a  number  of  legal 
scholars  have  written  about  the  probable  effects  of  the  ERA  on 
family  law.7  From  these  sources  I  have  compiled  a  list  of 


7,     B.  Brown,  A.  Freedman,  H.  Katz  &  A.  Price,  Women's  Rights  and 
the  Law,   (  1977);  M.  Chi  Ids,  Fabric  of  the  ERA  Congressional 
Interest  (1982);  M.  Clark,  Domestic  Relations  Cases  and 
Problems  (3d  ed  1980);  0.  Hatch,  The  Rights  Amendment:  Myths 
and  Realities  (1983);  H.  Kay,  Sex-Based  Discrimination  (2d  ed 
1981);  R.  Lee,  A  Lawyer  Looks  at  the  Equal  Rights  Amendment 

(1980)  ;  J.  Kowak,  R.  Rotunda,  J.  Young,  Constitutional  Law 
(2d  ed  198J);  L.  Tribe,  American  Constitutional  Law  (1978); 
United  Comm'n  on  Civil  Rights,  The  Equal  Rights  Amendment: 
Guaranteeing  Equal  Rights  for  Women  Under  the  Constitution 

(1981)  ;  United  States  Comm'n  on  Civil  Rights,  Statement  on 
the  Equal  Rights  Amendment  (1978);  W.  Weyrauch  d  S.  Katz, 
American  Family  Law  in  Transition  (1983);  Avner  &  Greene, 
State  ERA  Impact  on  Family  Law,  8  Family  L.  Rep.  4023  (1982); 
Bingaman.  The  Impact  of  the  ERA  on  Marital  Economics  in 
Calif.  Comm'n  on  the  Status  of  Women,   Impact  ERA,  Limitations 
and  Possibilities  116  (1975);  Brown,  Emerson,  Falk  & 
Freedman,  The  Equal  Rights  Amendment:    A  Constitutional  Basis 
for  Equal  Rights  for  Women,  HQ  Vale  L.J.  871  (1971);  Elsen, 
Coogan  &  Ginsburq,  Men  Women  and  the  Constitution:    The  Equal 
Rights  Amendment,  10  Colum.  J.  L.  &  Soc.  Prob.  77  (1973); 
Jones,  ERA  Voting:     Labor  force  Attachment,  Marriage,  and 
Religion,   12  J.  Legal  Stud.  157  (1983);  Kurtz,  State  Equal 
Rights  Amendments  and  Their  Impact  on  Domestic  Relations  Law, 
ll  Family  L.  Q.  101  (1971);  Ryman,  A  Comment  on  Family  ~~ 
Property  Rights  and  the  27th  Amendment,  22  Drake  L.  Rev.  505 
(1973) »  Weitzman.  Legal  Equality  in  marriage  and  Divorce: 
The  ERA'S  Mandate,   in  Calif  Comm'n  on  the  Statuts  of  Women 
Impact  ERA,  Limitations  and  Possiblitie3  184  (1975);  Comment, 
Equal  Rights  Provosions:    The  Experience  Under  State 
Constitution,  65  Cal.  L.  Rev.  1086  (77);  Note,  Effect  of  the 
Equal  RighTI  Amendment  on  Kentucky's  Domestic  Relations  Law, 
J?  Family  L.   151  (1972);  Annot,  90  ALR  3d  158  (1979);  See 
also,  A.  Bingaman,  A  Commentary  on  the  Effect  of  the  Equal 
Rights  Amendment  On  State  Laws  and  Institution  (undated). 
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questions  that  almost  certainly  would  be  raised  if  the  federal 
Equal  Rights  Amendment  were  adopted,  because  these  questions  have 
already  .been  raised  under  state  Equal  Rights  Amendments  or  under 
the  equal  protection  clause  of  the  fourteenth  amendment. 

(A)  Questions  Concerning  the  Creation  of  a  Husband- 
Wife  Relationship."  

If  the  ERA  is  adopted,   it  will  be  claimed  that  the  ERA 

abolishes  the  traditional  rule  authorizing  women  to  bring  actions 

for  breach  of  promise  to  marry.8  that  statutory  and  common  law 

prohibitions  of  homosexual  marriage  violate  the  ERA,9  and  that 

laws  allowing  girls  to  marry  (usually  with  parental  consent)  at  a 

younger  age  than  boys  violate  the  ERA,10 

(B)  Question  Regarding  the  Rights  and  Responsibility 

Of  Spouses  During  Marriage.   


8.    Scanlon  v.  Crim,  500  S.W.2d  554 

for  breach  of  promise  to  marry 

amendment;  man  also  may  recover 

done  so  in  past ) • 


(Tex.  Civ.  App.  1973)  (action 
is  not  abolished  by  state  ERA 
even  though  they  have  not 


9.    Singer  v.  Hara,   11  Wash.  App.  247,  522  P. 2d  1187  (1974) 

(statutory  prohibition  of  same-sex  marriages  does  not  violate 
fo^?  D®Santo  v-  Barnsley,  10  FLR  1425  (Pa  Super  May  11, 

1984)  (male  homosexuals  cannot  contract  common  law  marriage 
under  state  common  law;  court  declines  to  consider  whether 
this  common  law  rule  violates  state  ERA  because  issue  not 
properly  raised).     See  also  Note,  The  Legality  of  Homosexual 

^T^ge  32  YALE  L.J.  573;  588  (1973)   (arguing  that  "the  

proposed  ERA  should  be  interpretted  as  prohibiting  the 
universe!  denial  of  marriage  licenses  to  same-sex  couples"). 


10.    Moe  v.  Dinkins,  669  F.2d  67  (2d  Cir.  1982)(sex 

discriminating  parental  consent  requirements  do  not  violate 
fourteenth  amendment);  compare  Friedrich  v.  Katz,  73  Misc. 
2d  66  3,   341  N.Y.S.2d  932  (Super.  Ct.  1973)  (constitutional) 
with  eerger  y.  Adornato,  76  Misc.  2d  122,  350  N.Y.S.2d  520 
(Super.  Ct.  1973) (unconstitutional)  and  Phelps  v.  Bing.  58 
III.  2d  6,  316  N.E.2d  775  ( 1974) (violates  state  ERA) ? 
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If  the  BRA  is  adopted  it  will  be  argued:  that  the  common  lav 
rule  that  allows  husbands  to  recover  for  alienation  of  affections 
or  to  prosecute  for  criminal  conversation  violate  the  ERA, 1  1  that 
provisions  allowing  for  the  collection  of  a  wife's  taxes  from  her 
husband's  wages  violate  the  ERA, ^  that  use  of  the  term 
"housewife"  in  tax  statutes  violates  the  ERA,13  that  it  violates 
the  ERA  to  charge  males  higher  insurance  rates,14  that 
regulations  providing  women  with  greater  exemptions  or  deductions 
<n  computing  old  age  benefits  violate  the  ERA, ^  that  it  violates 


11.    Kline  v.  Ansell,  287  Md.  585,  414  A. 2d  929  (1980)  (common 

law  cause  of  action  for  criminal  conversation  violates  state 
ERA  because  only  a  man  can  sue  or  be  sued);  Felsenthal  v. 
McMillan,  493  S.W.2d  729  (Tex.   1973)   (state  ERA  could  either 
abolish  action  for  alienation  of  affection  or  criminal 
conversation  or  extend  same  rights  to  wife). 


12.    Burchanovski  v.  County  of  Lycoming,  32  Pa.  Commw.  207,  378 
A. 2d  1025  (1977)   (court  dismissed  case  for  lack  of  standing 
to  appeal  from  lower  court  ruling  on  the  issue  deciding 
against  plaintiffs  that  housewife  is  an  occupation,  but  held 
that  taxation  of  housewives,  an  exclusively  female  class, 
violates  state  ERA,  ind  also  that  provision  allowing  for 
collection  of  wife's  taxes  from  husband's  wages  but  not  vice 
versa  violates  state  ERA). 


14.    Hartford  Accident  &  Indemnity  Co.  v.   Ins.  Comm'n,  65  Pa. 
rommw.  249,  442  A. 2d  382  (1982)   (Insurance  Commissioner's 
determination  that  sex-based  auto  insurance  rate  structure 
was  "inherently  unfairly  discriminatory"  upheld);  Murphy  v. 
Harleysville  Mutual  Ins.  Co.,  282  Pa.  Super,  244,  422  A. 2d 
1097  (1980)   (cert,  denied,  454  U.S.  896  (1981) 
(discr immatory  insurance  rates  for  males  do  not  violate 
state  ERA  because  they  are  result  of  purely  private 
cont  racts ) . 


15.    Califano  v.  Webster,  430  U.S.  313  (1977)  (fourteenth 
amendment  not  violated  by  such  scheme). 


13. 


Id. 
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the  ERA  to  charge  female  policyholders  of  disability  insurance 
higher  rates  that  men,1*  that  employment  regulations  denying  a 
wife  unemployment  compensation  because  she  is  not  a  "major 
support-  of  the  family  violates  the  ERA, 17  that  a  requirement  of 
financial  disclosure  by  "head  of  household"  of  family  of  elected 
official  violates  the  ERA."  that  it  violates  the  ERA  to  provide 
certain  social  security  benefits  to  women  married  to  fcrraer 
workers'  but  not  to  divorced  women,19  that  denial  of  recovery  for 
loss  of  consortium  to  wives  but  not  to  husband,  violates  the  ERA,20 


16, 


nXe!2.,?;  ?hePPdrd<  50  Pa-  Commw.  199,  412  A.  2d  672 
(1980)  (suit  in  equity  charging  insurers  and  insurance 
commissioner  with  violating  state  ERA  by  charging  higher 

female  policyholders  of  disability  insurance  and 
approving  rate  tilings  which  provide  for  higher  premium 
payments  for  women  dismissed  because  of  adequate  remedy  at 


17. 


Guinn  v.  Commonwealth  of  Pennsylvania  Unemployment 

fl97l?8?rn?2  °f  R6Vie?'  33  Pa*  Commw-  596'  382  A-2d  5«3 
(ly/aj  (rule  denying  a  wife  unemployment  compensation 

violate  sSJaeteSERAh"maj°r  SUPP°rt"  °f  the  f»ily  d°6S  "0t 


Snider  v.  Thornburgh,  496  Pa.  159,  436  A. 2d  593  (1981) 
(financial  disclosure  provision  applicable  to  "heads  of 
households"  of  families  of  elected  officials  does  not 
violate  state  ERA  even  though  refusal  of  husband  of  elected 

dIsquaHfJed?:5*1036  ^  fina"Cial  3ffairS  m6ant  She  Was 


19. 


Matthews  v.  deCastro,  429  U.S.  181  (1976)  (secondary 
upheld)S  available  to  women  married  to  retired  workers 


20.    Miller  v.  Whittlesey,  562  S.W.2d  904  (Tex.  Civ    Add  197A1 

»  »Z?tS-*:Jd  665  <T6X-  1978»  (stale'ER^'mod^ed'common 
faw  ?°  that  wlfe  now  has  cause  of  action  for  negligent 
impairment  of  consortium);  Lundgren  v.  Whitney's  Inc  94 
Wash.  2d  91,  614  P. 2d  1272  (1980)   (pr  or  rule  that  denies 
(Footnote  20  continued  on  next  page)      vprior  ruie  that  denies 
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that  it  violates  the  ERA  to  require  a  woman  to  assume  the  legal 
surname  of  her  husband  upon  marriage,21  that  support  regulations 
providing  smaller  mandatory  exemptions  for  working  women  with 
children  than  for  working  men  with  wives  and  children  violates 
the  ERA,22  that  the  common  law  form  of  tenancy  by  the  entireties 
whereby  the  wife  has  no  right  to  immediate  control  of  the 
property,  but  has  a  suvivorship  interest  that  cannot  be  reached 
by  creditors,  violates  the  ERA,23  that  the  one-way  presumption 


(Footnote  20  continued  from  previous  page) 

damages  to  a  wife  for  loss  of  consortium  v'jlates  state 
ERA) ;  Hopkins  v.  Blance,  457  fM.  90,  320  ;  .  \J  139  (  1974) 
(under  state  ERA  wife  may  recover  damages  roi*  loss  of 
consortium);  Schreiner  v.  Fruit,  519  P  2d  462  (Alaska  1974) 
(wife  allowed  to  sue  for  loss  o:  con^<,rtium?  otherwise  state 
ERA  violated) . 


21.    Doe  v.  Dunning,  87  Wash.  2d  50,  549  P. 2d  1  (1976)  (dictum: 
should  federal  ERA  be  ratified,  doubtful  whether  any  state 
could  compel  woman  to  change  her  legal  surname  upon 
marriage);  Custer  v.  Bonadies,  30  Conn.  Supp.  385,  318  A. 2d 
639  (1974)  (by  court  holding  that  married  woman  have  right 
to  vote  to  register  in  their  maiden  names;  state  ERA 
ment  ioned) . 


22.    Page  v.  Welfare  Comm'n,  170  Conn.  258,  365  A. 2d  1118  (1976) 
(filial  support  regulation  providing  smaller  exemption  for  a 
working  woman  w/  children  and  husband  than  for  a  working  man 
with  wife  and  children  violates  state  ERA) . 


23.    West  v.  First  Agricultural  Bank,  382  Mass.  534,  419  NE2d  262 
(1981)  (declining  to  give  retroactive  relief,  and  thus  to 
rule  upon  wife's  claim  thut  Massachusetts  form  of  tenency  by 
the  entirety  whereby  husband  had  right  of  control  and 
possession  during  lifetime  and  survivorship  right  which 
could  be  reached  by  creditors,  while  the  wife  had  no  right 
of  control  or  possession  during  husband's  lifetime,  but  her 
survivorship  right  was  immune  from  creditor  violated  state 


ERA) . 
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that  where  a  husband  obtains  his  wife's  property  without  adequate 

consideration       holds  the  property  in  trust  for  her  violates  the 
2  4 

ERA,      that  the  presumption  that  wife's  interest  in  property 

purchased  by  husband  and  held  by  the  entireties  is  a  gift 

violates  the  ERA,25  that  wives  are  financially  liable  for  the 

necessary  expenses  of  their  husbauis,26  that  coverture  is 

abolished,27  that  statutes  which  criminally  punish  only  a  husband 

for  failure  to  support  his  wife  or  deserting  his  wife  violate  the 
2  8 

ERA,      that  the  presumption  that  a  husband  is  the  dominant  figure 


24.     Butler  v.  Butler.  464  Pa.  522,  347  A. 2d  477  <1<>75> 

(presumption  that  where  husband  obtains  wife's  Property 
without  adequate  consideration  trust  created  in  wiCe's  favor 
violates  state  ERA). 


25.  Id. 


26, 


Manatee  Convalescent  Center,   Inc.  v.  McDonald,  No.  80-714, 
slip  op.  (Fla.  Dist.  ct.  App.  Dec.  31,  1980)  (wife  liable 
for  necessaries  of  husband,  decision  to  be  applied 
prospectively;  Pennsylvania  ERA  cited)-  Condore  v.  Prince 
George  s  County,  289  Md.  516,  425  A. 2d  1011  (19810  (common 
law  doctrine  of  necessaries  and  statute  relating  to 
husband  s  liability  for  wife's  necessaries  both  violate 
state  ERA) . 

27.    Michigan  National  Leasing  Corp.  v.  Cardillo,   103  Mich.  Add. 
427,  302  N.W.2H  888  (198P  (wife  liable  for  breach  of  lease 
agreement  signed  with  hut-oand  because  of  state 
constitutional  abolishment  of  coverture  and  approval  of 
ERA);  Wendland  v.  Citizens  Commerical  &  Savings  Bank,  92 
Mich.  App.  250,  284  N.W.2d  776,   (1979)   (wife's  separately 
owned  stock  which  she  assigned  to  furnish  collateral  for 
notes  executed  jointly  with  husband  can  be  made  liable  for 
debt;  state  ERA  supports  holding  wife  liable). 


28.  Coleman  v.  State  of  Maryland, 
(1977)  (conviction  of  man  for 
criminalizes  husband's  action 
deserting  wife  but  which  does 
for  wife  violates  state  ERA). 

10 


37  Md.  App.  322,  377  A. 2d  553 
violating  statute  which 
in  failing  to  support  wife  and 
not  create  reciprocal  crimes 
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in  marriage  violates  the  ERA,29  that  the  pr6sumrjt  ion  of 

confidential  relations  between  spouses  violates  the  ERA,30  that 

the  presumption  that  husbands  and  wives  take  property  as  tenants 

by  the  entireties  violates  the  ERA,31  that  the  presumption  that 

the  husband  is  the  legal  owner  of  household  ooud*  used  and 

possessed  by  both  spouses  violates  the  ERA,32  and  thd*  'he 

presumption  that  a  wife  has  the  same  domicile  as  her  husband 

violates  the  ERA.33 

(C)  0u,eAtJlOns,_Re9ard^n^  the  Dissolution  of  Marriage  and 
Relations  Between  5x-Spouses  After  DissolutionT 


29.    Eckstein  v.  Eckstein,  38  Md.  App.  506,  379  A. 2d  757  (19>8) 
(since  adoption  of  state  ERA  courts  have  abandond  previous 
presumption  that  husband  wsa  the  dominant  figure  in  a 
marriage);  Bell  v.  Bell,   38  Md.  App.   10,   379  A. 2d  419  (1977) 
(presum  tion  that  husband  is  dominant  figure  in  marriage 
cannot  stand  under  state  ERA). 


30.     Id.;  McCleiian  v.  McCleiian,  52  Md.  App.  525,  451  A. 2d  334 
TT982)  cert,  denied,   103  S.Ct.  3119  (1983)   (state  ERA  does 
not  permit  presumption  of  confidential  relationship  between 
spouses  in  suit  by  wif»>  to  set  aside  settlement  agreement). 


31.    Margarite  v.  Ewald,   252  Pa.  Super,  244,  381  A. 2d  480  (1977) 
(reject  claim  that  presumption  that  Husband  and  Wife  take 
property  as  tenants  by  the  entireties,  absent  contrary 
language,  violates  state  ERA). 


32.     DiPlorido  v.  DiFlorido,   459  Pa.  641  331  A. 2d  174  (1975) 
(common  law  doctrine  presuming  husband  is  legal  owner  of 
household  goods  used  and  possessed  by  both  spouses  violates 
state  ERA). 


33.    Geesbreght  v.  Oeesbreght,  570  S.W.  2d  427  (Tex.  Civ.  App. 
1978)  (In  determining  jurisdiction  in  divorce  and  custody 
case,  "domicile  by  operation  of  law"  cases  decided  prior  to 
adoption  of  state  ERA  are  of  little  valueJ. 
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If  the  Equal  Rights  Amendment  is  adopted  litigants  will 
claim:     that  statutes  allowing  a  wife  only  to  obtain  a  divorce 
from  bed  and  board  or  separate  maintenance  violate  the  ERA, 34 
that  common  law  alimony  violates  the  ERA,35  that  provisions  that 
a  wife's  will  may  not  operate  to  deprive  her  husband  of  more  than 
two-thirds  of  her  property  violates  the  ERA, 36  that  statutes 
which  afford  wives  but  not  husbands  in  rem  s-pport  remedies 
violate  the  ERA, 37  that  government  benefits  for  widows  may  not  be 
any  greater  than  those  for  widowers,38  that  statutes  providing 


34, 


W?o2?nn'     <     ?  '  *87  Pa-.133.  "9  A.?e  1  (1979)  (statute 
allowing  wife  to  obtain  divorce  from  bed  and  board  not 
violative  of  state  ERA  because  read  to  provide  reciprocity 
tl  Tl      \lln\or.  sPou3es».•  Peters  v.  Marick,   270  S.E72d  760 
iw.  va.   1980)  (separate  laintenance  statute  allowing  only 
wives  to  obtain  relief  violates  both  federal  and  state  equal 
protection  statutes  unless  applied  in  gender-neutral 
fashion;  state  ERA  indicative  of  strong  public  policy,- 
Wiegand  v.  Wiegand,  461  Pa.  482,   337  a. 2d  256  (1975)  ' 
(reversing  superior  court's  action  sua  sponte  declaring  that 
provisions  of  state  divorce  law,  divorce  f.-om  bed  and  board, 
alimony  pendente  lite,  violates  state  ERA). 


35.     Hofmann  v.  Hofmann,  50  Md.  App.  240,  437  a . 2d  247  (1981) 
(common  law  alimony  not  abolished  by  state  ERA). 


36. 


In  re  Estate  of  Kujath,  169  Mont.   128,  545  P. 2d  C62  (1976) 
(statute  providng  that  wife's  will  without  written  consent 
of  husband,  may  not  operate  to  deprive  him  of  more  than  2/3 
ot  her  property  does  net  violate  state  ERA). 


37.  Commonwealth  ex.   rel.  Stein  v.  stein,  487  Pa.  1,  406  A. 2d 
1381  (1979)   (statutes  which  afford  wives  but  not  husbands  in 
rem  support  remedies  violate  state  ERA). 

38.  Klien  v.  Shevin,  416  U.S.  351  (1974)   (statutory  exemption 
from  property  tax  for  widowers  only  does  not  violate 

fmendjnent » .*  Wienberger  v.  Weinberger,  420  U.S. 
636  (19  6)   (payments  to  surviving  widow  but  not  widower  are 
" "consticu tion all;  Wengler  v.  Druggists  Mutual  Ins.  Co.,  446 
(Footnote  38  continued  on  next  page) 

12 
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for  payment  of  alimony  pendente  lite  and  counsel  fees  to 
dependent  wives  only  violate  the  ERA,39  that  it  violates  the  ERA 
to  award  counsel  fees  without  taking  into  condition  the  financial 
circumstances  and  abilities  to  pay  of  both  parties,40  and  that 
exemption  of  a  wife  from  liability  for  funeral  expenses  of  her 

4  1 

husband  violates  the  ERA, 

(D)  Questions  Regarding  the  Creation  of  The  Parent- 
Child  Relationship. 

If  the  ERA  is  adopted  it  will  be  claimed:  that  the  ERA 

requires  states  to  allow  a  man  to  bring  an  action  to  determine 

that  he  is  the  father  of  a  child  that  was  born  to  a  woman  while 


(Footnote  38  continued  from  previous  paqe) 

U.S.  142  (1980);   (Workers  Compensation  law  providing 
benefits  to  widows  on  more  favorable  terms  than  to  widowers 
unconst  itut  ional ) . 

39.  Henderson  v.  Henderson,  458  Pa.  97,  327  A. 2d  60  (1974) 
(statute  providng  for  payment  of  alimony  pendente  lite, 
counsel  fees,  and  expenses  to  wife  in  divorce  action  but  not 
to  hsuband  violates  state  ERA) ;  Commonwealth  ex .  re 1 .  LuKens 
v.  Lukens,  224  Pa.  Super.  227,  303  A. 2d  522  (1973)  (in  view 
of  reciprocal  arrangements  existing  under  support-statutes, 
statute  allowing  for  awards  of  alimony  pendente  lite  and 
costs  to  wives  but  not  husbands  do  not  violate  state  ERA); 
Anagnostopoulos  v.  Anagnostopoulos,  22  111.  App.  3d  *7y,  w 
N  E    2d  681  (1974)  (attorne/s  fees  awarded  to  Doth  parties;, 
Schaab  v.  Schaab,  87  N.M.  220,  b31  P. 2d  954  (1974). 

40.  Tidier  v.  Tidier,  50  Md.  App.   1,  435  A. 2d  489  (1981)  (in 
awarding  counsel's  fees,  state  ERA  requires  financial 
circumstances  and  ability  to  pay  of  both  parties  to  be 
considered) . 

41.  In  re  Rollman's  Estate,  71  Pa.  E.  5.  C.  2d  6  (1975). 
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she  was  married  to  another  man,42  that  an  unmarried  mother  cannot 
release  her  child  for  adoption  without  the  full  consent  of  the 
unwed  father,43  that  statutes  of  limitations  on  paternity  actions 
violate  the  ERA, 44  that  laws  which  restrict  abortion  or  the 
public  funding  of  abortion  violate  the  ERA,45  that  filiation 
statutes  violate  the  ERA.46 

(E)  Questions  Regarding  the  Continuing  Relations  Between 
Parents  AncTchi Idren.   *  

If  the  ERA  is  adopted  it  will  be  argued:     that  statutory 

exemptions  from  jury  duty  for  women  with  children  violate  the 


42.  R.  McG.  v.  J.W.,  200  Colo.   345,   615  P. 2d  666  (1980)  (state 
ERA  grants  man  right  to  bring  action  for  determination  of 
his  paternity  of  child  born  during  marriage  of  natural 
mother  to  another) . 

43.  In  re  Baby  Girl  S,  628  S.W.2d  261  (Tex.  Civ.  App.  1982), 
vacated  and  remanded,  103  S.Ct.   .1760  (statute  whidh  gives 
unwed  mother  greater  rights  than  biological  father  to  raise 
or  release  for  adoption  child  born  out  of  wedlock  does  not 
violate  state  ERA);   In  re  Adoption  of  Walker,  468  Pa.  165, 
360  A. 2d  603  (1976);   (vacating  adoption  of  illegitimate 
child  on  consent  of  unwed  mother  only). 

44.  In  re  I   :erest  of  Miller,  605  S.W.2d  332  (Tex.  Civ.  App. 
1980),  aff 'd  631  S.W.2d  730  (1981)  (one-year  statute  of 
limitations  on  paternity  actions  but  not  maternity  actions 
violates  state  ERA) . 

45.  Fischer  v.  Commonwealth,  10283  CP  1981  (coition,  ct.  Pa.  Feb. 
7,  1984);  Moe  v.  Secretary  of  Administration  and  Finance, 
382  Mass.  629,   417  N.E.2d  387  (1981). 

46.  State  v.  Wood,  89  Wash  97,  569  P. 2d  1148  (1977)  (filiation 
statute  applicable  only  to  putative  fathers  does  not  violate 
state  ERA) . 
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ERA,47  that  age  differences  in  the  jurisdiction  of  juvenile  court 
for  girls  and  boys  violates  the  ERA,48  that  laws  authorizing 
imprisonment  of  fathers  for  failure  to  pay  child  support  violate 
the  ERA,49  that  the  traditional  rule  that  fathers  have  the 
primary  obligation  to  support  the  children,  and  that  mothers  are 
only  liable  for  the  support  of  the  children  to  the  extent  that 
their  fathers  are  unable  to  support  them,  violates  the  ERA,50 


47.    Johnson  v.  State,  518  S.W.2d  700  (Tex.  Crim.  App.  1977) 
(statutory  exemption  from  jury  duty  for  women  with  legal 
custody  of  children  under  10  years  of  age  does  not  violate 
ERA).    See  also  Taylor  v.  Louisianna,  419  U.S.  (1975); 
( automat  ic  jury  exemption  for  women  violates  Sixth 
Amendment);  Duren  v.  Missouri,  439  U.S.   357  (1979) 
(exemption  from  jury  duty  on  request  violates  Sixth 
Amendment ) • 


48.    People  v.  Ellis,  57  111. 2d  127,   311  N.E.2d  98  (19'MJ  (sex- 
based  age  difference  in  jurisdiction  of  juvenile  court  (17 
years  for  boys  but  18  for  girls  violates  state  ERA).  See 
Annot.,  90  A.R  3d  at  204  n.  3. 


49.    Kerr  v.  Kerr,  287  Md.   363,  412  A. 2d  1001  (1980)  (statute 
authorizing  imprisonment  for  failure  to  pay  child  support 
does  not  violate  either  equal  protection  or  sate  ERA); 
Ulrich  v.  Ulrich,  652  S.W.2d  503  (Tex.  Civ.  App.  1983) 
(state  ERA  and  statute  do  not  mean  that  mother  and  father 
must  contribute  equally  to  child  support  but  each  is  obliged 
to  supply  money  or  services  according  to  his  or  her  ability 
and  needs  of  children). 


50.     Rand  v.  Rand,  280  Md.  508,   374  A. 2d  900  (1977)  (following 

adoption  of  state  ERA,  parental  obligation  for  child  support 
no  longer  primarily  an  obligation  of  father  but  one  to  be 
shared;  sex  of  parent  cannot  be  a  factor  in  allocating 
responsibility  to  support  child;  rejects  claim  that  mother 
liable  only  to  extent  father  cannot  support  children);  Kemp 
v.  Kemp,  287  Md.   165,  411  A. 2d  1028  (1980)  (after  passage  of 
state  ERA,  obligation  to  pay  for  necessaries  in  support  of 
minor  children  no  longer  primarily  father's  duty  but  shared 
by  bcth  parents);  Commonwealth  ex.  rel.  Travitzky  v. 
Travitzky,  230  Pa.  Super.  435,   326  A. 2d  883  (1974)  (under 
stjre  ERA,  equal  responsibility  is  upon  both  parents,  where 

(Footnote  50  continued  on  next  page) 
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that  the  ERA  requires  mothers  who  have  the  potential  earning 
power  to  contribute  equally  to  the  financial  support  of  their 
children,51  that  statutes  which  impose  liability  on  fathers  only 
for  the  support  of  their  children  born  out  of  wedlock  violate  the 


ERA.52 


(F)    Question;    Regarding  Parent-Child  Relations  After  Death, 


(Footnote  50  continued  from  previous  page) 

they  are  financially  able,  to  support  their  children);  Smith 
v.  Smith,  13  wash.  App.  391,  534  P. 2d  1033  (1975)  (state  ERA 
requires  equal  responsibilities  for  child  support);  Smith  v. 
Smith,  651  S.w.2d  953  (Tex.  Civ.  App.  1983)  (state  ERA  and 
statute  confer  equal  rights  and  equal  obligations  on  both 
father  and  mother  to  provide  child  support)?  Kaper  v.  Kaper, 
227  pa.  Super.  377,  323  A. 2d  222  (1974)  (under  state  ERA,  it 
was  error  not  to  take  into  consideration  income  of  mother  in 
awarding  child  support). 

51.  Commonwealth  ex.  rel.  Wasiolek  v.  Wasiolek,  251  Pa.  Super. 
380  a. 2d  400  (1977)  (support  rule  permitting  nurturing 
parent  children  7,9,11  to  remain  in  home  until  child  matures 
does  not  violate  state  ERA;  court  need  not  consider  mother's 
earning  capacity  in  assessing  child  support);  Stern  v. 
Stern,  Md.  App.  473  A. 2d  56  (Ct.  S       App.  1984)  (the 
duty  to  support  children  is  a  joint  duty  under  state  ERA 
obligation  of  father  to  pay  S100  per  month  and  mother  to 
provide  room  and  board  with  $200  only  does  not  violate  state 
ERA?  Shapera  v.  Levitt,  260  Pa.  Super.  447,  397  A. 2d  1011 
(1978)  (state  ERA  requires  that  both  parents  discharge  child 
support  obligation  in  accordance  with  their  capacity  and 
ability)?  Friedman  v.  Friedman,  521  S.W.2d  111  (Tex*  civ. 
App.  1975);  (state  ERA  does  not  require  mathematically  equal 
support  but  doea  impose  equal  obligation  on  each  parent  in 
accordance  with  ability  to  contribute  money  oi*  services). 

52.  Commonwealth  v.  Baggs,  258  Pa.  Super.  133,  392  A. 2d  720 

(1978)  (sex-neutral  criminal  statute  punishing  the  failure 
to  support  a  bastard  child  does  not  violate  st*te  ERA) ; 
Commonwealth  v.  Rebovich,  267  Pa.  Super.  254,  406  A. 2d  791 

(1979)  (statute  making  failure  to  support  child  born  out  of 
wedlock  a  misdemeanor  read  to  be  sex  neutral  and  does  not 
violate  state  ERA);  Commonwealth  v.  Vagnani,  272  Pa.  Super. 
396,  416  A. 2d  99  (1979)  (statute  making  failure  to  support 
child  born  out  of  wedlock  a  misdemeanor  construed  to  be  sex- 
neutral  and  does  not  violate  state  ERA). 
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Divorce  or  Terminat ion. 


If  the  Equal  Rights  Amendment  is  adopted  it  will  be  claimed 
in  court:    that  the  earning  potential,  not  just  the  actual 
earninq*,  of  divorced  women  with  children  in  their  custody  must 
be  considered  in  assessing  the  amount  of  child  support  they 
receive, 5^  that  orders  granted  without  consideration  of  the 
mother's  resources  will  not  be  enforced  after  the  adoption  of  the 
ERA, ^  that  the  earning  potential,  not  just  the  actual  earnings 
of  divorced  women  with  custody  must  be  considered  in  determining 
how  much  child  support,  they  will  receive,55  that  any  preference 


53.    Commonwealth  ex    rel.  Wasiolek  v.  Wasiolek,  251  Pa.  Super. 
380  A. 2d  400  (1977)  (support  rule  permitting  nurturing 
parent  children  7,9,11  to  remain  in  horn*  until  child  matures 
does  not  violate  state  ERA;  court  need  not  consider  mother's 
earning  capacity  in  assessing  child  support);  Shapera  v. 
Levitt,  260  Pa.  Super.  447,   397  A. 2d  1011  (1978)   (state  ERA 
requires  that  both  parents  discharge  child  support 
obligation  in  accordance  with  their  capacity  and  ability). 


54.     Slavis  v.  Slavis,  12  111.  App.  3d  467,  299  N.E.  2d  413 

(1973)  (rejecting  man's  claim  of  retroactive  application  of 
state  ERA) . 


55.    Urban  v.  Urban,  298  Pa.  Super,  224,  444  A. 2d  742  (1982) 
(state  ERA  does  not  require  mother  of  young  children  to 
return  to  work  to  contribute  to  support  of  children); 
Commonwealth  ex.  rel.  Wasiolek  v.  Wasiolek,  251  Pa.  Super. 
380  A. 2d  400  (1977)  (support  rule  permitting  nurturing 
parent  children  7,9,11  to  remain  in  home  until  child  matures 
does  not  violate  state  ERA;  court  need  not  consider  mother's 
earning  capacity  in  assessing  child  support);    Kemp  v.  Kemp, 
287  Md.   165,  411  A. 2d  1028  (1980)  (after  passage  of  state 
ERA  obligation  to  pay  for  necessaries  in  support  of  minor 
children  no  longer  primarily  father's  duty  but  shared  by 
both  parents);  Krempp  v.  Krempp,  590  S.W.2d  229  (Tex.  Civ. 
App.  1979)  (court  rejects  husband's  argument  that  $1000  per 
month  child  support  violates  statutory  duty  of  support  in 
liqht  of  state  ERA;  nonmonetary  contribution  of  custodial 

(Footnote  55  continued  on  next  page) 
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for  the  mother  in  child  custody  hearings  violates  the  ERA,56  that 
the  prima  facie  presumption  that  a  mother  is  a  better  custodian 
for  a  child  of  tender  years  violates  the  ERA,57  and  that  even  a 
mere  "tie-breaker"  presumption  (when  all  other  evidence  is  equal) 
that  a  mother  of  a  child  of  tender  years  should  be  awarded 
custody  violates  the  ERA,58  that  it  violates  the  ERA  if 


(Footnote  55  continued  from  previous  page) 

mother  must  be  taken  into  account);  In  re  Marriage  of  Trask, 
580  P. 2d  825  (Colo.  App.   1978)   (argument  that  state  ERA 
requires  pregnant  mother  to  get  a  job  to  support  child 
deemed  frivolous). 


56.     In  re  Custody  of  Hernandez,  249  Pa.  Super.  274,   376  A. 2d  648 
(1977)  (adoption  fo  state  ERA  abolished  tender  years 
presumption  entirely);  McGowan  v.  McGowan,  248  Pa.  Super. 
41,  374  A. 2d  1306  (1977)   (tender  years  presumption  violates 
state  ERA);  Beichner  v,  Beichner,  294  Pa,  Super.  36,  439 
A. 2d  737  (1982)  (state  ERA  abolished  tender  years 
presumption);  Bedio  v,  Bedio,  268  Pa.  Super.  231,  407  A#2d 
1331  (1979)  (vacating  lower  court  decision  that  placed  too 
much  emphasis  on  tender  years  doctrine. 


57.    Commonwealth  ex.  rel.  Weber  v,  Weber,  272  pa.  Super.  88,  414 
A. 2d  682  (  1979)  (tender  years  presumption  as  prima  facie 
rule  violates  state  ERA);  Commonwealth  ex.  rel.  Scott  v. 
Martin,  252  Pa.  Super.   178,   381  A. 2d  173  (1977). 
(concurrence  states  that  to  prefer  mother's  custody  claim  to 
father's  violates  state  ERA);  See  also,  Randolph  v.  Dean,  27 
III.  App.   3d  913,  327  N.E,2d  473  (1975);  marcus  v.  Marcus, 
24  111.  App.   id  401,   320  N.E.  2d  584  (1974). 


58.     Cooke  v.  Cooke,  2i  Md.  App.   376,   319  A. 2d  841  (1974)  (state 
ERA  abolishes  maternal  preference  in  custody  disputes  except 
when  evidence  inconclusive);  McAndrew  v.  McAndrew,  29  Md. 
App.   1,  382  a. 2d  1081  (1978)  (maternal  preference  tie- 
breaker rule  abolished  by  statute,  therefore,  state  ERA  need 
r.Jt  be  considered;  Cooke  overruled);  Marriage  of  Murray  v. 
Murray,  28  Wash.  App.  187,  622  p. 2d  1288  (1981)  (under  state 
ERA  continued  viability  of  tender  years  presumption  is 
uncertain  must  be  used  as  tie-breaker);  Cox  v.  Cox,  532  P. 2d 
994  (Utah  1975)  (tender  years  doctrine  does  not  violate 
state  traditional  "equal  rights"  amendment;  Ex  parte  Devine, 
398  So.  2d  686  (Ala.  1981)  (tender  years  presumption 

(Footnote  S8  continued  on  next  page) 

18 


ERLC 


35. 


28 


significantly  more  women  than  men  are  awarded  custody,  in 

contested  cases,59  that  presumption  that  wife  is  entitled  to 

maximum  one-third  of  husband's  earnings  for  spousal  support 

following  divorce  violate  the  ERA,60  that  a  system  of  custody 

award  under  which  somen  are  awarded  custody  in  more  cases  than 

men  violates  the  ERA,61  and  that  statutes  restricting  the  right 

of  illegitimate  children  to  inherit  from  their  putative  fathers 

violate  the  ERA.62 

III.     Family  Law  Would  Be  Const itut ionalized  Signif igant ly  If 
The  Equal  Rights  Amendment  Were  Adopted. 


(Footnote  58  continued  from  previous  page) 

unconstitutional;  court  discusses  fact  that  in  four  states, 
tender  years  presumption  remains  in  effect  despite  state  ERA 
or  contrary  statute  language);  Broussard  v.  Broussard,  320 
So.  2d  236  (La.  App.  1975)   (tender  years  assumption  upheld); 
Randolph  v.  Dean,  27  111.  App.  3d  913,  327  N.E.2d  473  (1675) 
(permissible  to  consider  maternal  instinct). 


59.     In  re  Marriage  of  Franks,  542  P. 2d  845  (1975)  (rejecting 

claim  of  ERA  violation  because  statistics  showing  more  women 
awarded  custody  did  not  reveal  if  those  cases  were  contested 
by  men  who  wanted  custody). 


60.     Holmes  v.  Holmes,  127  p. L.J.  196  (Ct.  Common  Pleas  1978) 
(cited  in  Avner  &  Greene,  supra  note  1,  at  4035). 


61.     In  re  marriage  of  Franks,  542  P. 2d  845  (1975)  (rejecting 
man's  claim  that  state  ERA  violated  by  pattern  of  warding 
custody  to  women  in  most  cases). 


62.     In  re  Succession  of  Brown,  379  So.  2d  1172  (La.  App.  1980) 
(statute  excluding  acknowledge  illegitimates  from 
participating  in  succession  of  their  father  when  he  is 
survived  by  legitimate  descendants  violates  state  ERA; 
Lowell  v.  Kowlski,  398  Mass.  663,  405  N.E.2d  135  (1980)  (law 
allowing  illegitimate  child  to  inherit  from  natural  mother 
but  not  natural  father  violates  state  ERA). 
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For  nearly  two  hundred  years  the  regulation  of  family 
relationships  has  been  a  matter  deemed  to  be  within  the  exclusive 
previa  *  of  the  states.63  Historically,  the  Constitution  has  not 
had  a    ery  significant  impact  upon  state  regulation  of  domestic 
relat  ions • 

During  the  past  decade  or  so,  federal  courts  have  exercised  a 
greater  degree  of  scrutiny  of  state  family  laws,  usually  acting 
under  the  privacy  doctrine.64  But  less  tha'.  two  years  ago,  the 
United  States  Supreme  Court  held  that  fcJeral  courts  could  not 
hear  habeas  corpus  actions  to  hear  constitutional  challenges  to 
,  state  court  custody  determinations.65  Indeed,  much  of  the  federal 
court  involvement  ;n  family  law  results  from  growing  federal 
regulation  concerning  taxation,  bankruptcy,  millitary  personnel, 
etc.66 

All  of  this  would  change  if  the  Equal  Rights  Amendment  were 
enacted.     I  agree  with  Professor  Freund's  concern  that  if  the  ERA 
were  enacted  it  would  transform  virtually  every  issue  regarding 
womens  rights  into  a  constitutional  issue.67  This  would  mean  that 


63.  Sosna  v.   Iowa  419,  US  393  (1975). 

64.  See,  Lehr  B.  Robertson,   I03sct2985  (1983);  Santosky  Kramer, 
455  US  745  (1982);* 

65.  Lehman  v.  Lycoming  County  Childrens  Services  Aqency,  102  S. 
Ct.   (1982).  *  1 

66.  See  K.  Redden,  Federal  Regulation  of  Family  Law  (1982). 

67.  See  Elsen,  Coogan,  Ginspurg,  supra, note  1,  at  81. 
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family  lav  disputes  would  be  resolved  under  a  uniform  national 
standard.    The  ability  of  the  states  to  experiment  with  different 
regulatory  schemes  would  be  curtailed.  It  would  not  be  entirely 
abolished,  but  there  would  be  a  profound  tendency  toward 
nationalization.    Because  the  Equal  Rights  Amendment  would  be  a 
constitutional  provision,  deviation  from  the  constitutional 
standard  would  be  prohibited.    Legislative  development  and  reform 
of  the  law  would  be  severely  restricted.     If  the  citizens  of  a 
state  were  displeased  with  the  way  the  Equal  Rights  Amendment 
were  interpreted,  they  could  not  simply  go  the  their  legislature 
and  have  the  rule  modified  or  repealed.    The  traditional 
evolution  of  family  law  principles  through  common  law  development 
and  legislative  enactment,  amendment,  and  repeal  would  be 
replaced  by  the  more  brittle  and  inflexible  process  of 
constitutional  adjudication. 

Finally,  if  federal  judiaciary  would  have  a  much  greater  role 
in  determining  the  substance  of  family  law  in  this  country.  The 
federal  judges  are  the  ultimate  interpreters  of  the  Constitution; 
thus,  in  some  respects  they  would  be  sitting  as  a  super 
legislature  to  establish  domestic  relations  law. 

Of  course,  other  provisions  of  the  Constitution  already  apply 
to  states  and  family  laws.    But  none  of  the  provisions  of  the 
Constitution  or  its  Amendments  present  focuses  so  particulcry 
upon  family  law.    Marriage  and  parenting  are,  a  definition  and 
custom,  deeply  associated  with  sex  and  sex  roles,    thus,  no 
existing  provision  or  amendment  to  the  Constitution  would  have 
near  the  impact  on  state  domestic  relations  laws  as  the  proposed 
Equal  Rights  Amendment  would. 
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IV.    The  Equal  Rights  Amendment r   If  Adopted,  Would  Equalize 
The  Family  Rights  And  Responsibilities  of  Men  And  Women. 
It  is  reasonable  to  conclude  that  the  impact  of  the  adoption 
of  the  ERA  on  many  family  laws  and  doctrines  (indeed,  probably  on 
most  family  laws  and  doctrines)  would  net  be  profound  because  the 
policies  and  practices  of  existing  family  laws  could  be  continued 
without  significant  alteration  by  merely  substituting  gender- 
neutral  statutory  language  and  by  clarifying  a  previously- 
unart iculated  intention  that  particular  legal  rights  or  duties 
apply  equally  to  men  and  women. 


Anw'nriNn'nt  has  served  as  a  catalyst  for  state  legislative  reforms 
in  the  area  of  family  laws,  some  of  which  are  long  overdue. ^  and 
if  the  Equal  Rights  Amendment  were  adopted,   if  would  go  far  to 
insure  the  ultimate  equality  of  men  and  women  before  the  law  with 
respect  to  their  family  rights  and  responsibilities.     It  would 
have  a  very  beneficial  effect  of  encouraging  men  to  be 
responsible  fathers,  and  husbands;  would  give  divorced  men 
greater  encouragement  and  responsibility  for  their  shildren;  it 
would  remove  barriers  to  opportunities  outside  the  home  for 
married  women  and  mothers;  and  it  would  encourage  self 
sufficiency  and  independence.    All  of  these  results  would  be 
laudable, 


68.    W.  Wadlington,  &  M.  Poulsen,  Domestic  Relations  27  (Third 
Ed.  1978). 


It  is  clear  that  the  debate  over  the  Equal  Rights 
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Thus,  if  it  were  adopted  the  Equal  Rights  Amendment  would 
continue  the  trend  already  begun  of  breaking  down  coersive  stero- 
types.    Of  course,  these  changes  have  occurred  over  the  last 
decade  in  many  states  even  though  the  BRA  has  not  been  adopted; 
and  such  progressive  changes  have  occurred  in  many  states  which 
do  not  have  state  ERA3.^* 

V,  Adoption  of  the  BRA  Would  Impair  The  Legal  Rights  of 

Men  and  Women  Who  Assume  Traditional  Family  Responsibilities. 

The  outcome  of  challenges  brought  under  the  ERA  to  several 
significant  rules  and  doctrines  of  existing  family  law  can  be 
reasonably  predicted  and  could  be  expected  to  require  significant 
changes  in  family  laws  and  in  public  policies  regarding  families 
and  family  relations.  The  experience  of  the  states  that  have 
enacted  their  own  Equal  Rights  Amendments  and  the  abundant 
commentary  by  lawyers  and  legal  scholars  provide  a  preview  of  how 
the  courts  might  be  expected  to  rule  on  particular  issues  if  the 
ERA  were  adopted.  And  in  a  few  areas  it  appears  that  provocative 
and  far-reaching  changes  in  family  law'  and  policy  would  be 
imposed  if  the  Equal  Rights  Amendment  were  adopted. 
(A)  Marriage  Laws. 


69.     H.  Kay,  supra  note  1,  at  318,  319. 

State  which  have  not  ratified  the  ERA  have  neither  been 
calloused  or  insensitive  to  women's  rights.    Rather  they 
have  chosen  an  alternative  approach  to  protecting  those 
rights,  which  has  succeeded  in  combating  sex  discrimination 
without  mandating  an  absolutist  approach  regarding  sex 
distinction:*      .   .  • 

Id,  at  318  (citing  Greenman,  Studies  in  Family  Law,  Women's 
Rights  and  the  State  Legislatures  (1980). 
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Commentators  appear  to  agree  that  the  ERA  would  require 
states  to  abolish  gender-based  distinctions  in  marital  age 
requirements.70  Legislatures  "would  have  to  set  a  single  agu  for 
men  and  women"  to  marry.71  At  least  ten  states  have  statutes 
which  rpvoide  that,  in  limited  circumstances,  girls  can  marry 
(usually  with  parental  approval)  at  a  younger  age  than  boys.7*  it 
is  doubtful  that  most  legislative  supporters  of  the  BRA  actually 
intend  to  require  states  to  permit  homosexual  marriages,  and  a 
Washington  state  court  has  ruled  that  its  state  ERA  does  not 
require  recognition  of  homosexjal  marriage.73  But  the  argument 
for  mandating  homosexual  marriage  emphasizes  the  strong 
legislative  intent  that  under  the  ERA  sex  discrimination  be 
treated  the*  same  as  race  discrimination,  and  laws  requiring  (or 
prohibiting)  same-race  carriages  are  clearly  unconstitutional.74 


70. 


B.  Brown,  A.  Freedman,  H.  Hatz  t  A  Price,  supra  note  1,  ac 
101;  United  Comm'n  on  Civil  Rights,  supra  note  1,  at  10; 
Katz,  supra  .note  1,  at  127. 


71.  Brown,  Emerson,  Falk  L  Freedman,  supra  note  1,  at  939. 

72.  Wardle,  Rethinking  Marital  Age  Restrictions,  22  J.  Family  L. 
(1983).  ;  

It  is  simply  not  clear  whether  states  would  be  required 
to  permit  homosexual  marriages  if  the  Equal  Rights  Amendment 
were  adopted. 

Compare  Note,  The  Legality  of  Homosexual  Marriage,  82  Yale 
L.J.  573,  588  U973J  and  Katz    supra  note  1,  at  115-123  with 
A.  Bingaman,  supra  note  1,  at  175^  ,  — ~ 

7J.    R.  Left,  supra  note  1,  at  64,  65;  M.  Childs,  supra  note  1,  at 
87-89?  Singer  v.  Hara,  11  Wash.  App.  247,  522  P. 2d  1187 
(1974) . 


74.  Lovinq  v.  Virginia,  388  U.S.  1  (1967);  Rivera,  Our  Strait- 
(Footnote  74  continued  on  next  page)  ' 
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It  seems  clear  that  the  Equal  Rights  Amendment  would  require 
courts  to  qive  women  the  same  right  to  sue  for  loss  of  consortium 
as  a  man  enjoys.    This  has  been  a  consistent  result  of  the  cases 
brought  under  the  state  ERAs.78  And  this  is  the  consistent  trend 
in  states  without  state  ERA'S  also,  so  this  would  not  be  a 
significant  change. 

It  is  also  reasonably  clear  that  states  would  have  to  impose 
the  same  obligation  of  spousal  support  on  wives  as  are  opposed  on 
husbands.    And  this  is  currently  the  trend  of  the  law.  However, 
it  vould  be  a  significant  change  if  the  role  that  a  husband  is 
primarily  liable  for  support,  and  the  wi'e  is  only  secondarily 
liable,  were  abolished,  and  this  appears  to  be  one  of  the 
probable  consequences  if  the  ERA  is  adopted.7*  It  is  likely  that 
the  BRA  would  have  a  very  significant  impact  upon  laws  governing 
the  acquisition  and  control  of  marital  property*     It  is  clear 
that  laws  that  vest  management  in  control  of  property  exclusively 
in  the  husband  are  unconstitutional*®^  But  many  commentators 
insist  that  even  legal  presmptions  that  the  management  of  a 
property  is  vested  ♦•he  husband  would  violate  the  ERA.®1  More 


79.  Bingaman,  supra  note  1,  at  121;  See  also,  Brown,  Emmerson, 
Falk  &  Freedman,  supra  note  1,  at  945,  546. 

80.  Kirchberg  v.  Feenstra,   101  S.Ct.  1196  (1981). 

81.  See  generally,  Bingaman,  supra  note   ,  at   i  United 

Comm'n  on  Civil  Rights,  supra  note  1,  at  9,  lu\ 


78. 


See  supra,  note 
196. 


See  also  Annot.,  90  ALR  3d  at  195, 
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importantly,   it   is  likely  that,  the  ERA  would  require  a  major 
revision  in  interfamily  property  laws  in  virtually  every  stat.e.82 
It  has  been  argued  that  the  ERA  would  require  all  states  to  adopt 
a  community  property  system  or  something  close  to  it. 83  For  years 
after  passag.  „£  the  ERA  disgruntled  litigants,  and  it  is  veil 
known  that  family  disputes  produce  an  abundance  of  disgruntled 
litigants,  would  be  able  to  make  the  colorable  claim  that  the 
rule  of  domestic  relations  law  applied  in  their  cases  violated 
the  equal  rights  amendment.    Divorce  courts,  family  courts, 
probate  courts,  and  general  trial  courts  in  every  county  and 
state  in  the  nation  would  be  called  upon  to  apply  thu  ERA  to 
local  family  laws.  (C)    Spousal  Rights  and  Responsibilities 

After  Death 


If  the  Equal  Rights  Amendment  were  adopted,   it  is  likely  to 
have  three  significant  impacts  upon  laws  governing  the  relations 
of  spouses  after  death  or  dissolution.84      First,  consistent  with 


o*.    Ryman,  su^ra  rote  1,  at  510,  511. 


83.    Weitzman,  supra  note  1,  at  202;  See  also,  Bingaman, 
note  1,  .itTTT   


84.     It  is  likely  that  the  ERA  would  have  many  less  significant 
impacts.    For  instance,  it  would  ensure  the  right  of 
divorced  women  to  a  restoration  of  their  maiden  name  after 
divorce.    H.  Clark,  supra  note  1,  at  1110.    But  this  appears 
to  be  the  common  practice  at  the  present  time.    Likewise,  it 
would  require  that  alimony  be  equally  available  to  both  men 
and  women  which  is  also  currently  required  under  the 
fourteenth  amendment.    Orr  v.  Orr  U.S.  (1978).  It 

is  also  likely  that  under  the  ERA  c^Trts'decToTng  questions 
of  spousal  support  upon  divorce  would  have  to  coi.sider  the 
facts  of  each  case  much  more  carefully  since  the.r  ability 
(Footnote  B4  conti  ued  on  n«xt  page) 
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To  aate,  not  a  single  state  permits  homosexual  marriages.  Thus, 
if  laws  permit ing  only  hereosexual  marriage  were  scrutinized 
under  near-absolute  standard  of  review,  the  ERA  could  have  a 
revolutionai  '  impact  on  the  fundamental  concept  of  marriage 
itself  in  ever^  state. 

( b )    Rights  and  Responsibilities  of  Spouses. 

It  seems  reasonably  clear  that  laws  requiring  a  married  women 
to  assume  the  surname  of  her  husband  would  be  unconstitutional 
under  the  Equal  Rights  Amendment.    Moreover,  many  commentators 
argue  that  it  would  violate  the  ERA  for  the  law  to  presume  that  a 
married  woman  assumes  the  name  of  her  husband*75 

It  is  equally  clear  that  laws  requiring  women  to  assume  the 
domicile  of  their  husband  would  be  unconstitutional  under  the 
Equal  Riqhts  Amendment.7^  Arguably,   it  would  even  be 
impermissible  for  states  to  presume  that  a  married  woman  has  the 
same  domicile  as  her  husband.77 


'Footnote  74  continued  from  previous  page) 

Laced  Judges;  A  Legal  Pos i t ion  of  Homosexual  Persons  in  the 
UnTted  Stares, 30  Hastings  L.  J.  799,  874-878  11979)* 

75.     "The  Equal  Rights  Amendments  would  not  permit  a  legal 

requirement,  or  even  a  legal  presumption,  that  a  woman  takes 
her  husband's  name  at  the  time  jf  marriage. "  Brown, 
Emmerson,  Palk  &  Preedman,  supra  note  1,  at  940.    See  also 
B.  Brown,  A.  Freedman,  H.  Kaiz  s.  A.  Price,  supra  note  1,  at 
105 :  Note,  12  J.  Fam.  L.  at  157;  Weitzman,  supra  note  1,  at 
200.    But  see,  R.  Lee,  supra  note  1,  at  73. 

/6.    Weitzman,  supra  note  1,  at  200;  Note,  12  J.  Fam.  L.  at  157; 
R.  Lee,  supra  note  1,  at  71. 

77.     Brown,  Emmerson,  Falk  fi.  Freedman,  supra  note  1,  at  941. 
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the  notion  that  rights  acquired  in  property  during  marriage  must 
be  shared  equally  by  husbands  and  wives,  it  is  likely  that  lavs 
in  the  eight  or  so  common  law  states  which  have  traditional  dower 
or  curtesy  property  schemes  in  which  the  right  to  a  survivor's 
share  or  the  amount  differ*  between  husbands  and  wives  would  be 
held  to  violate  the  ERA.85  Likewise  laws  which  give  widowers  but 
not  widows  a  nonbarrabie  share  of  the  husband's  estate  would 
probable  be  held  to  violate  the  Equal  Rights  Amendment.86 

Second,   it  is  likely  that  alimony  and  spousal  maintenance 
schemes  would  have  to  eliminate  entirely  sex  and  sex-role 
distinctions.     Not  only  would  alimony  have  to  be  available 
equally  for  husbands  and  wives,  but  all  laws,  including  legal 
presumptions,  concering  spousal  support  and  maintenance  would 
have  to  be  sex-neutral.    Thus,   it  is  even  possible  that  informal 
presumptions  about  the  amount  of  support  which  a  divorced  woman  ' 
is  entitled  to  receive  from  her  ex-husbard  would  be  found  to  be 
unconstitutional.87  It  is  even  possible  that  existing  spousal 
support  orders  would  have  to  be  reviewed  if  they  were  based  on 


(Footnote  84  continued  from  previous  page) 

to  rely  upon  presumptions  would  be  significantly  reduced. 
This  is  a  laudable  qoal,  and  is  consistent  with  the  trend  of 
cases  in  recent  years. 

85.  B.  Brown,  A.  Freedman,  H.  Katz  s.  A.  Price,  supra  note  1,  at 
180. 

86.  Brown,  Emmerson,  Falk  s.  Freedman,  supra  note  1,  at  948. 

87.  Avern  &  Greene,  supra  note  1,  at  403-5. 
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impermissible  sex-stereo  types  at  the  time  they  were  entered.00 
It  has  also  been  suggested,  and  seems  reasonable,  that  the  ERA 
miqht  prohibit  states  from  considering  fault  as  a  factor  in 
determining  alimony,  if  it  could  be  shown  that  that  operates  to 
the  detriment  of  women  more  often  than  men. " 

Third,  it  is  possible  that  some  tax  exemptions  and  extending 
special  favortism  to  widows  dissipating  in  government  programs 
would  violate  the  Equal  Rights  Amendment.90 

It  has  also  been  argued  that  the  Equal  Rights  Amendment  would 
require  divorce  to  be  available  on  the  same  grounds  to  men  and 
women.    As  a  practical  matter,  this  would  have  little  impact, 
even  if  it  were  tr*:e,  in  most  states  because  most  states  have 
adopted  no-fault  divorce  grounds  either  in  lieu  of  or  in  addition 
to  traditional  fault  grounds.    However,  with  two  particular 
grounds  for  divorce,  this  presents  an  interesting  conceptual 
dilemma,  even  if  it  is  practically  insignificant.     A  woman's 
refusal  to  follow  her  husband  to  his  new  residence  was  deemed 
desertion  or  abandonment.     If  the  mere  presumption  that  a  married 
woman's  domicile  is  that  of  her  husband  violates  the  Equal  Rights 
Amendment,  then  this  ground  for  divorce  would  be  unconstitutional 
because  it  is  predicated  on  the  forbidden  presumption  that  the 

88.  R.  Lee,  supra  note  1,  at  70. 

89.  B.  Brown,  A.  Freedman,  H.  Kat2,  &  A.  Price,  supra  note 


at  13G. 


90.     [GET  CITE1:  R.  Lee,  supra  note  1,  at  72. 
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husband  establishes  the  domicile  of  the  family.91  It  is  also  been 
suggested  that  the  traditional  role  that  a  man  could  have  a 
marriage  annulled  if  his  wife  were  pregnant  by  another  man  at  the 
time  of  the  marriage  would  violate  the  Equal  Rights  Amendment 
unless  a  woman  could  have  her  marriage  annulled  if  her  husband 
had  impregnanted  another  woman. 9^  But  this  overlooks  the  fact 
that  the  disability  for  which  an  annullment  is  granted  is  not  the 
sexual  misconduct  by  the  woman,  but  her  inability  at  the  time  of 
marriage  to  perform  the  function  going  to  the  essentials  of  the 
marriage  relationship,   i.e.,  to  conceive  and  bear  children  for 
ner  husband  exclusively  during  the  existence  of  the  marriage.  So 
this  traditional  ground  for  annullment  probably  comes  within  the 
"unique  physical  character ist ic"  exception  to  the  absolute 
prohibition  of  sex  discrimination. 

(D)    Parenting,  Paternity,  Adoption  &  Abortion. 
Laws  governing  the  creation  of  parent-child  relations  would 
likely  be  impacted  by  adoption  of  the  Equal  Rights  Amendment  in 
three  significant  ways.     First,  adoption  laws  which  allow  a  child 
born  out  of  wedlock  to  be  released  for  adoption  by  his  or  her 
unwed  mother  which  do  not  provide  equal  opportunity  to  the  unwed 
father  would  probably  be  held  to  violate  the  ERA.     It  is  not 
clear  that  the  unwed  father  must  be  given  the  identical  rights, 
i.e.,  that  he  be  allowed  to  release  his  illegitimate  child  for 

91.  Brown,  Emmerson,  Falk  s,  Freedman,  supra  note  1,  at  942. 

92.  id.  at  951;  B.  Brown,  a.  Freedman,  H.  Kat2,  &  A.  Price, 
supra  note  1 ,  at  184 . 
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adoption  without  consent  of  the  mother,  but  it  ia  likely  that 
states  would  have  to  require  mothers  of  children  born  out  of 
wedlock  to  give  the  father  of  the  child  greater  opportunity  to 
block  the  adoption  of  their  newborn  infants  than  they  now  do.*3 

Second,  under  one  state  Equal  Rights  Amendment  it  has  been 
held  that  the  courts  must  allow  claims  to  be  asserted  by  third 
party  men  that  children  born  while  a  woman  is  married  to  another 
man  are  their  own  children.** 

The  logic  of  this  position  is  that  the  biological  father  of  a 
child  has  just  as  much  claim  to  paternity  as  the  biological 
mother,  even  if  the  biological  mother  is  married  to  another  man. 
If  this  were  to  become  the  general  rule,  it  could  have  a 
significant  impact  in  the  many  states  where  courts  will  not  allow 
a  party  outside  the  family  to  challenge  the  assumption  that  the 
child  born  during  a  marriage  is  the  child  of  the  mother's 
husband.  « 

It  is  unclear  what  effect  the  ERA  would  have  upon  laws 
restricting  sexual  behavior.    A  significant  minority  of  the 
Supreme  Court  took  the  position  that  statutory  rape  laws  are 
unconstitutional  under  the  fourteenth  equal  protection  standard.* 


93.  See  e.g.,   tn  re  Adoption  of  Walker,  368  A. 2d  603  (Pa.  1976); 
Lehr  v.  Robinson,   103  S.Ct.  28,  2985  (1983);  Caban  v. 
Mohammed,  441  U.S.   380  (1979).    See  Weitzman,  supra  note  1, 
at  177. 

94.  R.  McGee  v.  J.  W. ,   200  Colo.   345,  615  P. 2d  666  (1980). 

95.  Michal  M.  v.  Superior  Court,  450  U.S.  464  (1981)  (upholding 
sex-aqe  discrimination  in  California  statutory  rape  law). 
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Since  the  Equal  Rights  Amendment  would  impose  a  significantly 
more  exacting  standard  of  judicial  review,  it  is  not  certain 
whether  statutory  rape  laws,  which  penalize  sexual  intercourse 
with  girls,  but  not  boys,  under  a  certain  age,  would  be  upheld.96 
Likewise,  laws  imposing  greater  punishment  upon  fathers  for 
having  incest  with  their  daughters  and  upon  mothers  having  incent 
with  their  sons  would  be  in  a  tenuous  position  were  the  ERA  to  be 
adopted.    Before  the  Illinois  Supreme  Court  summarily  ruled  that 
such  discrimination  did  not  violate  the  state  FRA,  the  Illinois 
Court  of  Appeals  had  twice  held  that  such  statutes  were 
unconstitutional.97  However,   laws  prohibiting  forcible  rape  would 
appear  to  oe  safe.98  And  to  the  extent  that  abortion  policy  does 
not  come  within  the  "unique  physical  characteristics'1 
qualification,  the  fact  that  public  policies  favoring  childbirth 
over  abortion  impact  women  only,  at  least  during  the  gestation 
period,  could  mandate  the  state  taking  a  position  of  greater 


96.  [GET  CITE  1 ;  R.  Lee,  supra  note  1,  at  64. 

97.  People  v.  Yocum,  31  111.  App.  3d  586,  335  N.E.2d  183  (1975)* 
People  v.  Boyer,  24  111.  App.  3d  671,  321  N.E.2d  312  (1974), 
Reyjd,  63  111.  2d  433,   349  M.E.2d  50  (1976). 

98.  See,  Comm'n.  on  Civil  Rights,  supra  note  1,  at  24;  (GET 
CITE  I . 

Adoption  of  the  ERA  would  also  have  a  significant  impact 
on  the  public  fundinq  of  abortion  and  the  public  policy 
regarding  abortion,    one  stats  court  has  already  held  that  a 
state  ERA  prohibits  states  to  funH  child  birth  services  but 
not  abortion  services. 

7iS1984)V"  CommonweaUh'   10283  cp  1981  (Common,  ct .  Pa.  Feb. 


32 


41) 


ERIC 


41  IHK>    <>  M> 


42 


neutrality  on  abortion. yy  It  is  likely  that  adoption  of  the  ERA 
would  have  many  other  effects  on  laws  governing  the  creation  of 
parent  child  relationships  which  would  not  differ  significantly 
from  current  law  or  trends.    For  instance,  statutes  of 
limitations  on  paternity  actions  which  unduly  restrict  the  right 
of  unwed  fathers  to  establish  paternity  would  be 
unconstitutional.100  It  would  surely  be  argued  that  the  statute 
requires  states  to  permit  abortion  on  demand,  but  that  is  already 
the  law.101 

( E )    Laws  Governing  Parent-Child  Relations. 
One  potentially  significant  change  concerns  the  names  of 
children.     It  is  reasonably  clear  that  laws  requiring  a  child  to 
take  the  same  name  as  his  or  her  father  would  be 
unconstitutional.107  But  it  also  appears  that  even  mere 
presumptions  that  a  child  assumes  the  surname  of  his  or  her 


99.    The  United  States  Supreme  Court  has  already  required  states 
to  take  a  largely  neutral  position  in  their  policies 
regarding  abortion.    See,  Akron  Center  for  Reproductive 
Health,   Inc.,  v.  City  oT  Akron,    U.S.    (1983). 


100.  See,  B.  Brown,  A  Freedman,  H.  Katz  &  A.  Price,  supra  note 
1,  at  192?   in  re  interest  of  Miller,  605  S.W.2d  332  (Tex. 
liv.  App.   1980),  af f 'd,  631  S.W.2d  (730  1981);  Pickett  v. 
Brown,   103  S.Ct.  2199  (1983);  Mills  v.  Habuetzel,  456  U.S. 
91  (1982)  . 

101.  Roe  v.  Wade,  410  U.S.   113  (1973). 

102.  Brown,  Emmerson,  Falk,  &  freedman,  supra  note  1,  at  941. 
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father  at  birth  or  during  minority  would  be  declared 
unconstitutional, 103 

Adoption  of  the  ERA  would  have  a  similar  impact  on  laws 
governing  the  domicile  of  the  child.    The  traditional  rule  of 
laws  that  a  child  assumes  the  same  domicile  as  his  or  her  father 
or  custodian.    That  would  fall  under  the  Equal  Rights  Amendment, 
In  fact,   it  appears  that  the  ERA  would  abolish  even  the 
presumption  that  a  child  has  the  same  domicile  as  his  or  her 
father.104 

Second,   it  is  clear  that  "(t]he  Equal  Rights  Amendment 
requires  that  all  laws  concerning  child  support  be  sex-neutral. "105 
Thus,  -once  the  identity  of  the  father  has  been  ascertained,  the 
rights  and  obligations  and  the  parent-child  relationship  must  be 
the  same  for  both  the  father  and  the  mother.106  Most  states  do 
not  disagree  with  the  general  proposition  that  both  mothers  and 
fathers  must  be  responsible  for  the  financial  support  of  their 


103.  fTlhe  equal  rights  amendment  prohibits  rules  governing  the 
naming  of  a  child  at  birth  that  favor  the  surname  of  one 
parent  or  grant  decision-making  power  concerning  names  to 
only  one  sex.    Additionally,  the  ERA  requires  the 
elimination  of  any  rule  arbitrarily  favorim  the  continued 
use  of  the  father's  or  the  mother's  name  for  the  children 
throughout  their  minority.     B.  Brown,  A.  Freedman,  H.  Katz 
&  A.  Price,  supra  note  1,  at  109. 

104.  Brown,  Emmerson,  Falk  &  Freedman,  supra  note  1,  at  942;  R. 
Lee,  supra  note  1,  at  71;  b.  Brown,  A.  Freedman,  H.  Katz  L 
A.  Price,  supra  note  1,  at  116. 

105.  Id.  at  156. 

106.  Id.  at  192. 
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children.    But  in  many  states  the  Law  establishes  that  the  father 
has  the  primary  duty  of  support,  and  that  the  mother  is  only 
liable  to  the  extent  that  the  father  is  unable  to  provide  that 
support.    These  laws  would  be  unconstitutional  if  the  ERA  were 
adopted.107 

Additionally,   it  is  possible  that  the  Equal  Rights  Amendment 
could  require  states  to  disregard  any  distinctions  between  the 
benefits  and  grants  available  to  married  and  unmarried  mothers 
and  fathers.     If  so  this  would  have  a  very  significant  impac* 
upon  existing  social  programs.10®  It  could  be  argued  that  such 
laws  discriminate  in  government  programs  because  the  benefit  is 
dependent  upon  the  applicant's  relationship  with  the  person  of 
the  opposite  sex. 

(F)     Laws  Affecting  Parent-Child  Relations  After 
Death  or  Divorce. 

Adoption  of  the  Equal  Rights  Amendment  would  have  two  very 
profound  effects  upon  post-divorce  parent-child  relations.  The 
first  would  be  abolition  of  the  tender  years  doctrine.  "The 
Equal  Rights  Amendment  would  prohibit  both  statutory  and  common 
law  presumptions  about  vhich  parent  was  the  proper  guardian  based 
on  the  sex  of  the  parent."109      At  present,  the  sex  of  the  parent 
is  not  a  major  factor  in  child  cust  jdy  di  putes  because  old  rules 

107.    Note,  supra  note  1,   ^t  155. 
10R.    CMifano  v.  Boles.  443  U.S.  282  (  1979). 
100.     Brown,  Emmerson,  Falk,  &  Freedman,  supra  note  1,  at  953. 
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£hat  made  it  very  difficult  for.,  a  father  to  obtain  custody  of 
young  children  have  largely  been  repudiated. 110  Nevertheless,  it 
is  fair  to  say  that  sex  is  a  factor  in  some  cases  because  many 
states  allow  judges  to  presume  that  the  relationship  between  a 
mother  and  a  young  child  is  particularly  important.    Thus,  many 
states  still  give  the  mother  a  "benefit  of  the  doubt"  in  custody 
disputes  when  all  other  factors  ar  about  equal.    But  even  this 
modest  presumption  would  be  abolished.111  Thus,  if  it  were 
statistically  shown  that  mothers  continued  to  be  awarded  custody 
in  disproportionately  large  number  of  contested  cases,  a  defacto 
violation  of  the  ERA  might  exist.1.12 

A  second  major  change  would  be  on  child  support.     "The  ERA 
requires  that  all  laws  concerning  child  support  be  sex-neutral."113 
This  does  not  mean  that  mathematically  equal  division  would  be 
required  (although  it  is  certain  that  some  support-obligated  men 


110.     [GET  CITE] 

lU*     {d;,?'.fl£OW!?'  $'  Freedn,an'  H.  Katz  6  A.  Price,  supra  note 
i,  at  188;  Kurtz,  supra  note  1,  at  142.  — — 

112.  See,   In  re  Marriage  of  Franks,  542  p. 2d  845  (Colo.  1975). 
Mememme  v.  Mememme,  572  P. 2d  473  (Colo.  1977).     In  Franks 
the  court  rejected  such  an  argument  on  the  basis  that  the 
statistics  which  showed  that  women  were  awarded  custody  in 
u  ^Proportionate  number  of  cases  did  not  show  that  the 
husbands  in  those  cases  had  contested  or  sought  custody. 
The  negative  pregnant  in  this  basis  of  repudiating  the  sex- 
discrimination  claim  is  that  if  a  man  could  show  that  state 
courts  are  awarding  mothers  custody  in  a  greater  number  of 
contested  cases,   it  would  violate  the  ERA. 

113.  B-^rown,  A.  Freedman.  H.  Katz  &  A.  Price,  supra  note  1,  at 
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would  so  argue),  and  it  seems  clear  that  courts  would  have  to 
take  into  account  the  economic  value  of  non-economic  services 
rendered  by  the  wife,  e.g.,  child  care,  teaching  children,  etc. 
But  a  major  and  controversial  consequence  of  adoption  of  the  ERA 
is  the  strong  likelihood  that  mothers  who  had  marketable  job 
skills  would  be  required  to  leave  the  home  and  return  to  work 
earlier  than  they  would  if  the  ERA  were  not  enacted.    Two  lower 
courts  in  Pennsylvania  reached  that  decision  and,  although  they 
were  subsequently  reversed  by  divided  appellate  courts,  the 
de facto  as  well  as  de  jure  impact  of  the  ERA  to  cause  mothers  to 
leave  home  to  support  their  children  would  constitute  a  very 
radical  change  from  existing  family  law  policy.11*  Finally,  in 
awarding  child  custody,   it  miqht  violate  the  ERA  for  courts  to 
consider  homosexual  relations  of  the  parent.    That  is,   for  the 
same  reasons  that  it  might  violate  the  ERA  to  proh.bit  same-sex 
marriages,   it  might  violate  the  ERA  for  courts  to  presume  that  it 
is  detrimental  for  a  child  to  be  raised  by  a  practicing 
homosexual , 


,a      If  the  equal  rights  amendment  were  enacted  it  would 
significant  impair  laws  and  policies  which  support  women  who 
assume  traditional  roles  as  wives  and  mothers. 

While  the  precise  impact  of  the  Equal  Rights  Amendment,  if 
adopted,  upon  many  family  law  issues  is  very  debatable,  the 
overall  systematic  impact  is  very  clear.     In  the  words  of 


114.    See  infra  note    and  accompanying  text. 


115.    See  supra  note    and  accompanying  text. 
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Professor  Herma  Hill  Kay:     "Will  gratification  of  the  equal 
rights  amendment  require  fundamental  changes  in  traditional 
family  life?    Paradoxically,  both  opponents  and  proponents  agree 
that  it  would,"116  Adoption  of  the  ERA  would  require  "massive 
rewritinq  of  domestic  relations  laws"  in  every  state,  17  One 
Professor  wrote  that  the  EHA  would  necessitate  a  "culture 
revolution  ot  proportions  beyond  the  ken  of  the  proponents," 
which  would  "minimize  legal  reinforcement  of  culture  mores 
supportive  of  family  life,  tend  to  downgrade  the  homemaker  role, 
and  mandate  a  unisex  family  law  policy.11"  The  ERA  embodies 
notions  about  family  rights  and  responsibilities  which,  in 
particular  cai,es  run  "counter  to  traditional  roles  of  men  and 
women  and  to  traditional  perspectives  on  marriage,"119  And  the 
Maryland  high  court  held  that  the  state  ERA  "was  intended  to,  and 
did,  drastically  alter  traditional  views  of  the  validity  of  sex* 
based  classifications."1^0  [ INSERf  ****  W] 

The  overall  impact  of  the  adoption  of  the  flRA  would  be  to 
abolish  laws  which  are  differential  to  mothers  and  wives  and 
which  provide  preferential  treatment  to  women  who  care  for 

children.121 


116.  H.  Kay,  supra  note  1,  at  315,  316;  |d.  at  319. 

117.  0.  Hatch,  supra  note  1,  at  37;  United  States  Comm'n  On 
Civil  Rights,  supra  note  1,  at  24;  Elesen,  Coogan,  & 
Ginsberg,  supra  note  1,  at  1076. 

118.  Ryman,  supra  note  1,  at  514. 

119.  W.  Weyrauch  &  S.  Katz,  supra  note  1,  at  282. 

120.  Rand  v.  Rand,  374  A. 2d  900  (Md.  1977). 

121.  The  legal  defference  to  mothers  comes  from  a  t ime 
when  our  country  was  young,  needed  population,  and  wanted 
to  encourage  women  to  have  many  children.    This  may  have 
been  appropriate  for  that  period  in  our  history.    But  what 
about  our  present  need  for  a  zero  populat ion  growth?     •   •  . 
fulntil  recently,  women  would  seldom  express  a  dislike  for 
children  or  say  that  they  did  not  want  to  have  children. 
Today,  however,  a  real  choice  is  open  to  women  .   .   .  . 

Once  again,  the  law  seems  to  be  based  on 
stereotyped  assumptions  about  tr.e  proper  roles  of  men  and 
women.     .   •   •  Certain  public  policy  would  be  better  served 
by  eliminating  these  rigid  role  prescriptions  and 
increasing  the  options  available  to  both  sexes. 
Weitzman,  suprg  note  1,  at  195.    See  also,  Elsen,  Coogan,  & 
'iinsberj,  supra  note  1,  at  1076. 
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The  problem  is  that  the  BRA,  if  adopted,  would  not  only 
prohibit  lavs  which  coerce  women  into  particular  roles,  but  it 
would  also  prohibit  incentives.    It  would  abolish  modest, 
rebuttable  presumptions  as;  veil  as  abosolute,  rigid  rules.  Under 
a  semi-absolute  standard  of  review,  the  BRA  would  not  allow 
judges  to  acknowledge  the  distinction  that  exists  between 
requirement  and  preference;  if  any  legal  doctrine,  whether 
absolute  or  flexible,  contains  a  discriminatory  element,  it  would 
be  subject  to  rigid  judicial  scrutiny. 

Thus,  as  we  have  seen,  it  is  likely  that  adoption  of  the  ERA 
would  abolish  even  mere  rebuttable  presumptions  (not  hard  and 
fast  requirements)  that  married  women  assume  the  surname  of  their 
husbands,  tha  married  women  have  the  same  domicile  as  their 
husbands,  that  children  take  the  domicile  and  surname  of  their 
fathers,  that  the  husband  and  father  is  the  primary  provider  of 
financial  support  for  his  family,  and  that,  if  all  objective 
factors  regarding  the  ability  of  contesting  parencs  to  raise  a 
child  are  about  equal,  the  benefit  of  the  doubt  the  should  be 
given  to  the  mother "if  the  child  is  an  infant. 

Moreover,  it  is  clear  that 

Laws,  including  family  property  rights  laws  creating  benefits 
for  women  who  prefer  the  homemaker  role — a  non-economic 
career--  .  .  .  are  probably  within  prohibition  of  proposed 
Amendment.  .   .  [T]he  economic  system  [thus]  may  force  more 
women  out  of  homemaker  roles,  necessitate  child  care  by  the 
community  rather  than  the  family,  and  increase  urban-rural 
life-style  differences.1^2 

Thus,  the  ultimate  impact  of  the  ERA  would  not  be  to 
breakdown  stero- types  about  sex  roles,  but  throw  out  traditional 
notions  about  family  responsibilities  and  substitute  a  new 
sterotype  about  unisex  spousal  and  parental  responsibilities. 
This  is  why,  if  the  ERA  were  adopted,  people  who  favor  adult 
single  independence,  small  families  or  no  families,  and  two 
income  families,  might  rejoice,  while  persons  with  traditional 
notions  about  the  value  of  marriage  and  families  would  fear  for 
the  institutions  and  relationships  they  cherish. 

There  is  no  doubt  that  current  family  policy  in  both  the 
states  and  in  the  federal  government  provides  an  incentive  for 
women  to  assume  mothering  roles  and  responsibilities.  Many 
people  believe  that  the  contribution  which  a  mother  makes  by 
stayinq  at  home  is  so  beneficial  to  children,  families,  and  to 
society  in  general,  that  women  who  choose  to  forgo  other 
opportunities  ought  to  be  encouraged  with  special  incentives  and 
support  with  special  benefits.    These  incentives,  benefits  and 
assumptions,  mild  as  they  are,  nevertheless  constitute  a  form  of 
sex  discrimination  that  would  be  threatened  if  the  ERA  were 
enacted.    The  authorities  I  have  reviewed  appear  very  solidly  to 
support  the  conclusion  that  family  laws  and  policies  which 
encouraqed  women  to  stay  at  home  to  raise  their  children  by 
extending  to  them  benefits,  exemptions,  and  legal  presumptions 
that  were  not  extended  equally  to  fathers  would  be  prohibited. 


122,     Rymun,  supra  note  1,  at  511. 
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The  "tender  yedi3"  doctrine  is  a  good  example  of  this.  There 
is  not  one  "tender  years"  doctrine,  but  really  three  doctrines. 
All  are  based  on  the  assumption  that  the  bonding  relationship 
between  mother  and  a  young  child  is  so  important  to  the  well 
being  and  development  of  the  child  that  the  law  should  encourage 
it.    The  oldest  "tender  years"  doctrine  was  very  strict.  It 
consisted  of  a  rule  that,   in  custody  contests,  the  mother  of  a 
child  of  tender  years  was  to  be  awarded  custody  unless  the  father 
could  show  that  she  was  absolutely  unfit.    A  second  "tender 
years"  doctrine  provides  that  the  mother  will  be  awarded  custody 
unless  the  father  shows,  by  substantial  or  compelling  evidence, 
that  he  would  b*  a  better  custodian  for  the  particular  child. 
The  third,  and  most  widely  used  form  of  the  "tender  years" 
doctrine,   is  a  mere  tie-breaker  presumption  that  if  all  other 
factors  are  equal,  the  mother  of  a  young  child  will  be  given  the 
benefit  of  the  doubt   in  custody.     Regrettably,   it  is  quite  likely 
that  all  three  forms  of  this  preference  for  mothers  would  be  held 
to  violate  the  ERA.     Indeed,   it  would  appear  that  all  of  them  are 
based  upon  the  assumption  which  the  ERA  would  prohibit  from  being 
expressed  in  any  way  in  law. 

Senator  Hatch.  Thank  you,  Professor. 
Ms.  Levick,  We  are  happy  to  turn  to  you. 

STATEMENT  OF  MARSHA  LEVICK 

Ms.  Lkvick.  Thank  you,  Senator  Hatch. 

I  welcome  the  opportunity  to  appear  before  you  today  to  discuss 
the  many  ways  in  which  the  proposed  Federal  equal  rights  amend- 
ment will  require  modification  and  reform  of  current  American 
family  law  in  terms  which  will  be  of  lasting  benefit  to  both  men 
and  women  in  our  society. 

Before  proceeding  to  my  prepared  comments,  I  would  like  to  at 
least  address  one  comment  that  Professor  Wardle  has  expressed.  I 
am  sure  that  I  will  have  an  opportunity  during  the  course  of  the 
hearing  to  respond  to  many  of  his  other  points. 

But  I  am  somewhat,  I  guess,  struck  by  a  certain  irony  in  his  ref- 
erence to  the  fact  that  he  has  been  led  to  believe  that  it  is  home- 
makers  across  America  who  make  up  one  of  the  strongest  groups 
in  opposition  to  the  equal  rights  amendment. 

I  say  that  I  find  it  somewhat  ironic  because  it  has  always  been 
our  view  that  the  application  and  interpretation  of  the  equal  rights 
amendment  would,  in  fact,  provide  greater  benefit  to  the  home- 
makers  of  America  and  accord  them  greater  equality  and  fuller 
status  than  they  have  been  accorded  under  our  existing  system  of 
family  laws. 

It  is  to  these  women  that  many  of  the  efforts  of  the  equal  rights 
amendment  is  addressed  and  it  is  to  these  women  for  whom  we  see 
the  greatest  benefit. 

It  is  particularly  interesting  to  talk  about  the  issue  of  family  law 
and  the  equal  right  amendment  at  a  time  when  there  is  so  much 
poverty  lacing  American  women.  It  is  unquestionable  and  I  know 
that  this  has  been  documented  in  other  hearings  before  this  com- 
mittee and  in  other  hearings  before  both  the  Senate  and  the  House 
that  the  degree  of  poverty  facing  women  in  America  today  is  very 
much  tied  to  the  discriminatory  ways  in  which  our  family  laws 
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have  been  applied  to  wotnon  in  the  past  as  well  as  other  kinds  of 
discrimination  that  women  face  in  employment. 

It  is  largely  for  this  reason  that  I  think  it  is  critically  important 
that  we  do  look  at  the  issue  of  the  ERA  and  family  law  because,  as 
I  said,  it  is  our  belief  that  the  ERA  will  do  a  great  deal  toward 
ameliorating  many  of  the  concerns  and  issues  that  Professor 
Wardle  has  raised. 

The  American  system  of  family  law  is,  indeed,  rooted  in  sex- 
based  distinctions  and  stereotypes  which  have  historically  governed 
the  allocation  of  rights  and  responsibilities  within  the  family.  It 
has  increasingly  come  under  attack  in  recent  years  largely  for  this 
reason.  As  one  commentator  has  noted: 

The  principle*  developed  to  protect  marriage  and  family  as  an  institution  are  the 
most  sex  discriminatory  in  all  of  law.  When  legal  rights  and  duties  are  dependent 
upon  the  sex  of  the  individual  without  regard  to  the  relevance  of  sex  to  the  object  of 
these  rights  and  duties,  sex  discrimination  is  being  used  unjustly  as  a  legal  tool. 

The  basis  for  this  disturbing  phenomenon  in  domestic  relations 
law  derives  from  our  adherence  to  the  common-law  notion  of  the 
unity  of  husband  and  wife,  that  is,  the  very  being  or  legal  existence 
of  the  woman  is  suspended  during  the  marriage  or  at  least  incorpo- 
rated or  consolidated  into  that  of  the  husband.  The  legacy  of  this 
commonlaw  principle  is  evident  in  numerous  discriminatory  legal 
doctrines  that  formed  the  early  basis  of  American  family  law. 

Thus,  for  example,  the  notion  that  only  wives  were  eligible  for 
alimony  at  the  time  of  divorce  derives  directly  from  the  common- 
law  principle  that  the  husband  was  the  sole  wage  earner,  theoreti- 
cally responsible  for  the  support  of  his  family,  and  the  concept  of 
alimony  was  really  viewed  simply  as  an  extension  of  his  obligation 
of  support  for  the  wife. 

In  return  for  his  support,  the  husband  had  an  absolute  right  to 
his  wife's  services,  both  inside  and  outside  the  home  and  to  anv 
economic  benefits  derived  therefrom.  Because  wives  were  consid- 
ered their  husband  s  property,  the  law  provided  husbands  with  a 
varietv  of  actions  in  tort  to  redress  injury  to  the  wife  for  loss  of  her 
services.  Wives  did  not  have  a  similar  right  to  recover  on  behalf  of 
their  husbands.  Such  sex  stereotyping  also  influenced  the  develop- 
ment of  the  rebuttal  presumption  in  custody  cases  that  favored  the 
mother  as  custodian  of  the  child.  The  presumption  was  based  on 
the  belief  that  women  belonged  in  the  home  where  they  could  exer- 
cise their  presumed  superior  abilities  as  nurturers  and  caretakers. 

With  respect  to  marital  property,  married,  whether  homemakers 
or  wage  earner,  were  at  a  seiious  disadvantage.  As  Professor 
Krauskopf  has  noted,  homemakers  could  not  win  The  common-law 
system  is  based  on  the  assumption  that  the  wife's  place  is  in  the 
home.  Although  it  fosters  the  homemakers  as  proper  and  neces- 
sary»  the  common  law  provides  no  economic  reward  for  the  wife's 
contribution  to  the  family  assets  or  for  her  lost  opportunity  to  de- 
velop earning  power  outside  the  home.  The  system  ignores  the  fact 
that  the  wife's  entire  economic  worth  is  absorbed  into  the  marital 
unit. 

One  distressing  consequence  of  this  system  has  been  that  any 
award  of  marital  property  to  the  homemaker  wife  of  divorce  often 
was  viewed  bv  her  husband  and  the  court  as  a  gift  to  her,  rather 
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than  tangible  recognition  of  her  ownership  rights  earned  by  virtue 
of  her  contribution  of  homemaking  services. 

Wage  earning  wives  fared  little  better  under  the  common-law 
system.  In  title  States,  a  woman  with  her  own  income  or  assets 
could  make  a  financial  contribution  to  the  acquisition  of  marital 
property  only  to  discover  at  the  time  of  divorce  that  her  husband 
was  considered  the  sole  owner  of  the  property  because  it  was  actu- 
ally titled  in  his  name,  and  often  title  was  placed  in  the  husband's 
name  simply  because  this  was  the  customary  way  to  proceed.  Be- 
cause some  courts  did  not  have  statutory  authority  to  transfer  title 
property  between  spouses,  this  harsh  regime  was  enforced  even 
against  a  wiie  who  could  prove  legally  the  nature  and  extent  of  her 
financial  contribution. 

The  common-law  unity  of  husband  and  wife  as  first  articulated 
by  Blackstone  has,  of  course,  at  least  in  principle,  been  largely  re- 
jected by  many  of  the  States  in  this  country.  In  practice,  however, 
we  see  its  effect  continually  in  court  decisions  interpreting  contem- 
porary domestic  relations  law  in  ways  that  perpetuate  the  under- 
valuing of  a  woman's  contribution  as  a  homemaker  and  which 
ignore  the  changing  realities  of  the  roles  of  both  men  and  women 
in  the  American  family  today. 

These  changing  realities,  we  believe,  increasingly  dictate  that  we 
adopt  a  view  of  marriage  not  as  a  mythical  unity  in  which  the 
rights  of  one  party  are  submerged  into  the  rights  of  another  but 
rather  as  an  economic  and  social  partnership  of  equals.  In  this 
model,  each  partner  makes  contributions  of  commensurate  value  to 
the  marital  community  regardless  of  the  forms  of  the  contributions 
and  decisions  regarding  finances,  property,  education,  roles,  and 
children  are  made  jointly  by  each  spouse  and  with  each  of  their 
needs  and  aspirations  taken  into  account. 

While  examples  of  legislative  and  judicial  developments  incorpo- 
rating this  changing  view  of  the  American  family  can  be  found 
both  in  the  adoption  of  equitable  distribution  laws  and  community 
property  schemes  around  the  country  as  well  as  such  model  legisla- 
tion as  the  Uniform  Marriage  and  Divorce  Act,  one  of  the  most  im- 
portant sources  of  support  for  this  emerging  analysis  of  the  marital 
relationship  as  a  partnership  among  equals  has  been  found  in  the 
State  equal  rights  amendment  provisions  which  exist  in  16  States 
in  this  country. 

In  considering  the  impact  of  a  Federal  ERA  on  our  current 
system  of  family  law,  we  are  thus  extremely  fortunate  to  have  the 
experience  and  benefit  of  many  of  these  States  which  have  already 
addressed  the  application  of  the  equality  principle  rooted  in  the 
ERA  to  the  system  of  domestic  relations  law.  Some  of  the  examples 
of  the  ways  in  which  State  ERAs  have  forced  a  modification  of  tra- 
ditional family  law  will  help  to  illuminate  the  enormous  impor- 
tance of  a  Federal  ERA  to  the  ultimate  achievement  of  such  equali- 
ty for  women  and  men  across  America. 

I  would  also  like  to  add  here  in  reference  to  an  additional  com- 
ment that  Professor  Wardle  made  regarding  the  enormous  amount 
of  litigation  that  an  equal  rights  amemdment  would  spur  in  the 
area  of  domestic  relations  law. 

It  has  been  our  experience  in  looking  at  the  combined  experience 
of  those  States  which  have  passed  State  equal  rights  amendments 
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that  exactly  the  contrary  has  occurred.  Moat  of  these  States  have 
taken  the  opportunity,  following  the  passage  of  their  amendments, 
to  voluntarily  review  their  own  statutes  and  to  correct  the  kinds  of 
discrimination  and  discriminatory  provisions  that  many  of  these 
statuter  contained. 

The  amount  of  litigation  that  has  actually  taken  place  in  ERA 
States  has  been  very  little. 

In  the  area  of  child  support,  State  ERA  s  have  been  used  to  es- 
tablish not  only  a  mutual  obligation  of  support  by  both  parents  but 
also  to  accord  economic  value  to  the  custodial  nomemaker  s  non- 
monetary contributions  of  child  care  and  nurturing.  Courts  in 
Pennsylvania,  Texas,  Colorado,  Maryland,  and  Washington  have  all 
recognized  the  value  of  the  nonworking  parent's  custodial  contribu- 
tion and  have  begun  to  issue  support  awards  in  accordance  with 
the  respective  abilities  and  capacities  of  each  spouse  to  contribute. 
By  recognizing  that  the  custodial  parent's  nonmonetary  contribu- 
tion to  the  care  and  well-being  of  the  child  fulfills  her  obligations 
of  support,  these  States  have  also  avoided  the  artificial  and  rigid 
imposition  of  a  duty  of  an  equivalent  financial  contribution  to  the* 
nonworking  spouse.  These  rulings  should  also  significantly  enhance 
the  economic  well-being  of  the  custodian  parent  by  requiring  that 
an  award  of  comparable  financial  support  be  assessed  against  the 
working  noncustodial  parent* 

It  is  important  to  underscore  here  that  the  concern  that  the  pas- 
sage of  an  equal  rights  amendment  would  force  women  out  of  the 
home  and  require  them  to  accept  paid  employment  in  order  to 
meet  child  support  obligations  and  responsibilities  has  simply  not 
happened  in  States  with  the  experience  in  interpreting  State  equal 
rights  amendments. 

As  I  indicated,  what  these  States  have  done  is  simply  to  recog- 
nize that  the  care  and  nurturing  that  the  custodian  parent  pro- 
vides to  the  children  is,  indeed,  an  equivalent  measure  and  ability 
of  that  parent's  responsibility  to  provide  support  for  the  child. 

Sex-based  alimony  awards  have  also  been  struck  down  in  the 
face  of  State  equal  rights  amendments  and  have  been  replaced 
with  more  equitable  schemes  for  assessing  the  obligation  of  sup- 
port. In  no  State,  however,  has  this  resulted  in  an  end  to  alimony. 
Instead,  States  have  replaced  existing  inequitable  laws  with  provi- 
sions that  permit  alimony  to  be  awarded  to  the  dependent  spouse 
in  a  manner  that  is  regardless  of  gender.  Thus,  the  original  pur- 
pose of  alimony,  to  provide  support  for  the  dependent  spouse  which 
was  usually  the  wife  when  the  marriage  disintegrated,  was  brought 
into  the  20th  century  with  the  recognition  that  the  dependent 
spouse  could  also,  in  some  instances,  be  a  husband. 

At  the  same  time  however,  State  laws  have  imposed  arbitrary 
maximum  limits  on  the  amount  of  support  that  a  wife  could  get,  in 
some  cases  from  one-quarter  to  one-third,  have  also  been  invalidat- 
ed as  inherently  discriminatory. 

For  example,  in  a  Pennsylvania  case  in  which  a  Pennsylvania 
court  struck  down  a  law  in  that  State  prohibiting  judges  from 
awarding  the  wife  more  than  one-third  of  her  husband's  earnings, 
the  Pennsylvania  court  condemned  the  rule  for  its  adherence  to, 
and  I  quote,  "an  ingrained  sexist  philosophy  whereby  a  mans  labor 
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lor  money  was  thought  to  Ir>  more  valuable  than  a  woman's  work 
as  a  homemaker." 

The  rules  applied  by  courts  in  child  custody  decisions  also  have 
been  affected  by  State  ERA's.  Originally  at  common  law,  a  father 
had  a  virtually  absolute  right  to  custody  which  could  be  denied 
only  where  danger  to  the  child  or  corruption  of  the  father  were 
proven.  It  was  not  until  the  20th  century  that  courts  developed  the 
tender  years  doctrine  that  has  been  mentioned  earlier.  It  presumed 
the  best  interests  of  young  children  are  served  by  aWarding  custody 
to  the  mother.  Since  the  expressed  goal  was  to  determine  ultimate- 
ly what  was  the  best  interest  for  the  child,  however  in  some  cases 
the  effect  of  this  judicial  presumption  could  operate  to  the  detri- 
ment of  the  child. 

Recognizing  this  weakness,  the  tender  years  doctrine  has  been 
rejected  in  recent  years  in  most  jurisdictions.  Where  the  issue  has 
been  definitively  addressed,  State  ERA  jurisdictions  have,  either  by 
statute  or  case  law,  discarded  the  doctrine.  This  has  not,  however, 
resulted  by  any  means  in  the  wholesale  denial  of  custody  awards  to 
mothers  who  previously  benefited  from  this  presumption.  To  the 
contrary,  State  courts  and  legislatures  have  simply  recognized  that 
the  tender  years  presumption  is  inconsistent  with  the  principle  of 
equality  that  is  recognized  and  embodied  in  State  equal  rights 
amendments  and  opted  in  the  alternative  for  an  approach  which 
affords  each  parent  an  equal  right  to  custody  with  the  award  of 
custody  ultimately  being  determined  by  the  unique  facts  of  each 
case. 

Another  example  of  the  elimination  of  sex-based  classifications 
concerns  the  issue  of  management  rights  over  marital  property. 
Changes  in  this  area  illustrate  how  ERA's  promote  the  marriage 
partnership  concept  and  have  produced  faster  and  more  effective 
legal  reform  than  has  occurred  under  the  Federal  Constitution's 
equal  protection  clause. 

Although  community  property  is  premised  on  the  idea  that  hus- 
band and  wife  have  equal  ownership  rights  in  all  marital  property, 
in  the  past,  all  eight  community-property  States  had  rules  that 
gave  the  right  to  manage  and  control  the  property  exclusively  to 
husbands. 

After  adopting  State  ERA's  in  the  early  1970's,  the  legislatures 
in  New  Mexico  and  Washington  acted  expeditiously  to  reappeal 
these  sex-biased  provisions  and  replace  them  with  rules  extending 
management  rights  equally  to  wives  and  husbands.  A  similar  pat- 
tern can  be  seen  in  common-law  property  States  which,  of  course, 
have  typically  assessed  ownership  in  accordance  vith  who  held 
title.  Under  the  Massachusetts  ERA,  the  traditional  husband-con- 
trolled tenancy  by  the  entireties  rule  was  modified  to  provide  for 
equal  management  rights  for  wives  and  husbands  in  the  marital 
property. 

With  regard  to  ownership  of  property  acquired  during  the  mar- 
riage, the  courts  have  again  considered  and  invalidated  sex-based 
legal  presumptions  as  violative  of  State  ERA's.  For  example,  Penn- 
sylvania law  contained  a  legal  presumption  that  the  husband  was 
the  owner  of  household  goods  even  though  the  goods  were  used  by 
both  husband  and  wife.  The  wife  had  the  burden  of  proving  that 
she  had  contributed  financially  to  the  acquisition  of  the  goods 
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before  she  was  |M»rmitted  to  assert  any  ownership  claims.  In  most 
cases,  this  would  bo  an  extremely  difficult  burden  for  the  wife  to 
bear.  Following  ratification  of  the  Pennsylvania  ERA,  the  Pennsyl- 
vania Supreme  Court,  in  DiFlorido  v.  DiFlorido,  rejected  the  sex- 
based  presumption  and  said: 

With  the  passage  of  the  equal  rights  amendment,  this  court  has  striven  to  insure 
the  equality  ot  right*  under  the  law  and  to  eliminate  sex  as  a  basis  for  distinction. 
Since  "the  law  will  not  impose  different  benefits  on  different  burdens  upon  the 
members  of  a  society  based  on  the  fact  that  they  may  be  men  or  women"  •  •  •  we 
unhesitatingly  discard  the  one-sided  presumption  confronted  today. 

The  facts  set  forth  in  the  DiFlorido  case  were  a  classic  example 
of  the  inequities  which  this  prior  principle  of  law  frequently  visited 
upon  women.  It  was  a  situation  in  which  a  woman  had  been  mar- 
ried for  SO  years  and  at  the  time  of  divorce  was  confronted  with  an 
analysis  that  would  have  deprived  her  of  virtually  all  of  the  house- 
hold goods  as  having  been  presumed  to  be  in  the  custody  and  own- 
ership of  her  husband. 

The  court  went  further  in  this  case  and  replaced  the  husband 
ownership  presumption  with  a  ioint-partnership  approach  that  ac- 
knowledge the  homemaker  wifes  contribution  to  the  acquisition  of 
the  property  providing  services.  In  Virginia,  the  legislature  also  en- 
acted a  statute  forbidding  the  use  of  a  presumption  that  the  hus- 
band was  owner  of  all  of  the  wife's  personal  property. 

The  recognition  of  the  value  of  homemaker  services  that  has 
been  extended  to  women  by  the  passage  of  State  equal  rights 
amendment  provisions  in  the  areas  discussed  above  has  also  result- 
ed in  judicial  and  legislative  recognition  of  the  value  of  the  home- 
maker  contribution  to  the  acquisition  of  marital  property. 

This  has  resulted  in  the  new  development  of  a  new  presumption 
of  equal  partnership  and  ownership  in  the  marital  assets  requiring 
equal  distribution  of  marital  assets  at  the  time  of  divorce,  in  the 
absence  of  relevant  factors  dictating  an  alternative  and  presumably 
more  equitable  result. 

This  doctrine  has  replaced  the  traditional  sex-based  presumption 
placing  ownership  of  all  marital  property  in  the  husband  unless 
the  wife  could  prove  she  had  financially  contributed  to  its  acquisi- 
tion. As  it  noted  with  regard  to  the  rule  limiting  the  amount  of 
support  that  a  wife  could  receive,  the  Pennsylvania  Supreme  Court 
likewise  recognized  the  inherent  sexism  in  a  rule  of  law  according 
no  credit  to  the  very  real  and  substantial,  though  nonmonetary, 
contributions  that  homemakers  offer  both  to  the  acquisition  and 
upkeep  of  martial  assets. 

It  is  in  this  area  of  the  la*  where  we  have  really  seen  the  great- 
est progress  and  the  greatest  potential  for  a  Federal  ERA  in  ex- 
tending to  women  not  '  nly  greater  rights  at  the  time  of  divorce  but 
in  the  ways  in  which  an  equal  rights  amendment  could  do  a  great 
deal  toward  eliminating  the  enormous  poverty  and  economic  disad- 
vantage that  women  suffer  following  divorce. 

As  can  be  seen  from  this  discussion,  families  are  a  principal  ben- 
eficiary of  the  equal  guarantees  provided  by  State  equal  rights 
amendments  The  extension  of  legal  rights  and  benefits  to  both 
women  and  men  and  the  simultaneous  removal  of  gender-based 
burdens  and  presumptions,  triggered  by  these  amendments,  is  pro- 
ducing a  more  equitable  and  responsive  legal  system  governing 
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American  latnily  lift*.  In  this  system,  the  needs,  abilities,  and  con- 
tributions of  each  family  member,  rather  than  antiquated  rules 
based  on  sex  stereotypes,  form  the  basis  of  these  laws. 

Where  State  ERA's  have  been  implemented  by  courts  and  legis- 
latures, they  have  provided  faster,  more  comprehensive  and  more 
effective  reform  of  laws  pertaining  to  the  family  than  has  occurred 
in  many  States  that  do  not  have  equal  rights  provisions  The  ERA- 
inspired  reforms  have  been  effected  through  the  systematic  invali- 
dation of  discriminatory  gender  lines  and  by  according  meaningful 
legal  recognition  to  the  value  of  homemaker  services.  The  success- 
ful use  of  the  State  provisions  as  law-reform  tools  highlights  the 
need  for  the  proposed  Federal  equal  rights  amendment  which 
would  provide  the  constitutional  foundation  to  extend  these  equita- 
ble principles  to  all  50  States. 

We  therefore  ask  you  once  again  to  submit  to  the  States  for  rati- 
fication the  proposed  equal  rights  amendment  so  that  all  men  and 
women  may  share  in  its  benefits. 

Thank  you. 

| The  prepared  statement  of  Ms.  Levick  follows:] 
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STATEMENT  OF 
MAKSHA  LKVICK,  LEGAL  DIRECTOR 
NOW  LEGAL  OFFENSE  AND  EDUCATION  FUND 

BEFORE  THE  SUBCOMMITTEE  ON  THE  CONSTITUTION 
OF  THE  SENATE  JUDICIARY  COMMITTEE 

CONCERNING  THE  IMPACT  OF  THE  ERA  UPON  FAMILY  LAW 

JUNE  22,  1984 

I  urn  pleased  to  appear  before  you  today  to  discuss  the 
i mHi/  w,iy  .   in  win   h  the  piuposcd  federal   Equal   Rights  Amendment 
will   it^uiif  mou i t i cut  ion  jut!  icloiin  uf  cut  rent  American  family 
1  tw  in  tiM.ii  i  whii'h  will  be  of   lasting  benefit  to  both  men  and 
wui  •mi  \  n  nut    .!■<■  i « -t  y , 

Die  Aru'tiiun  >.>:.U'in  of    1  utni  1  y   law,    tooted  in  jex-based 
di. ;t  met  mil. »    iriil  ..t  *-r fotypes  which  have  historically  governed  the 
allocation  r>f  rights  and  responsibilities  within  the  family,  has 
iricrtM.iinijly  come  under  attack  in  recent  years.     As  one  commen- 
ts oi  his  noted. 

The  principles  developed  to  protect  marriage 
arid  family  as  an  institution  are  the  most  sex 
discriminatory  in  all  of  law.     When  legal  rights 
and  dut  ics  are  dependent  upon  the  sex  of  the  in- 
dividual without  regard  to  the  relevance  of  sex 
to  the  object  of  these  rights  and  duties,  sex 
discrimination  is  being  used  unjustly  as  a  legal 
tool . 1 

['he  bu.ii::  foi   this  disturbing    phenomenon  in  domestic 
relations   law.   which  more  than  any  other  body  of  law  looks  almost 
cx»li.  i  vt  ly  to  v  i*  ndcr  as  a  determination  of  rights  and  responsi- 
Liliii.-;     deiives  f  t  mn  our  adherence  to  the  common  law  notion  of 
vie  s.nity  •>!   hu..h.ind  ,ind  wife        "thai    is,   the  very  being  or  legal 
.■xi.  r»-nee  i>f  the  w  man   im  suspended  durin<|  the  marrinrje,  or  at 
li'.i..t    .  r.ei  n  por  it  ed  or  consolidated  into  that  of   t  ho  husband. 
;>■.■   |.  ,  i.  y  i-f    Mn  .  CdiiuiHin  I  iw  principle   is  evident   in  numerous 
ti    i'm. -in. it  uy   L  -ial  doct  m  ru  ;  th.it    formed  the  early  bv*.is  of 
■    .■ :  i  .  an    f  o.i  i  1  y    i  iw  . 

:  h-i  •     f'*i   «  x  n-.p  1  ■■     i  he  n<>t  i on  t  hat   on  I y  wi  ve.s  were  eligible 
> ;     lli'u,.     i»    II-    •)   <■    ■!     Ii"  >!'!■  ill  f  '  Vi'!.  directly   from  the 
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common  law  presumption  that   the  husband  w.i..  the  solo  wage 
earner,   theoretically  res--  pun  n  bin  tor   the  support  of   his  family, 
and  th.it   the  ronivpt   of  aliniony  wa  ,  simply  the  extension  of  the 
hu, bund's  duty  to  support   his  wife.* 

In  return  for  his    support,   t  hi-  lm  .hand  had  an  absolute 
light   to  his  wile's  sitvuvs,   both  inside  and  outside  the  home4 
.ind  to  any  economic  benefits  del  i  ved  t  hei  e  t  turn .     Uccause  wives 
were  considered  then   husbands'   property,    the  law  provided  hus- 
band:, with  a  variety  of  actions   in  tort   to  redress  injury  to  the 
wite  or   the   loss  fit  tier  services.     Wives  did  not  have  a  similar 
light  to  recover  on  behalf  of  their  husbands.     Such  sex  stereo- 
typing .ilso  influenced  the  development  of  the  rebuttable  presump- 
tion in  custody  cas^a  that  favored  the  mother  as  custodian  of 
young  children.     This  presumption  was  based  on  the  belief  that 
women  belonged  m  t  tie  home  where  they  could  exercise  their  pre- 
sumed superior  abilities  as  nurturers  and  caretakers.^ 

With  respect   to  marital  property,  married  women  whether 

home makers  or  wage  earners        were  at  a  serious  disadvantage.  As 

Professor  Krauskopf  has  noted,   homemakers  could  not  win: 

The  common   law  syst  .m  is  based  on  the  assumption 
that  t he  wife's  place  is  in  the  home.  Although 
it   fosters  the  homemaker's  role  as  proper  and 
nctv.is.tr y,    the  common  law  provides  no  economic 
rewaro  for   the  wife's  contribution  to  the  family 
asset1,  01   for  her  lost  opportunity  to  develop 
earning  power  outside  the  home.     The  system  ignores 
the  fact  t  hat  the  wife's  entire  economic  worth  is 
absorbed  into  the  marital  unit.6 

1,1      distressing  consequence  of   this  .<y:.tnti  has  been  that  any 

•  »l      uittl   ii:.)|>t  riy   to  the  1  »mem.ikor   wif«*  .it   divoree  often 
viewed  t>y  he  i    Is.  .bind  .ind  i  hr  t  »nr  t   a:,  .i  gift  to  her,  rather 

than  tangibl"  i  ee...,M  t  ion  of   hei   owi  ■  i    r.  i  [    right  .  earned  by 

■'  »  J  I  1 1     !»••  r    •  ■  if  »  1  i  l  ilt  i  .,||    . .}     h  -I  .e.'.  ir  .   ..|    ..,  t  VI  ■  e  i  , 

w**l*    '  niiii.  i  -I'.-   •  l-i.'d   little  ..{.g.-r   ft:,    .'onunoi.  law 

/   '"'i-      In   »itl«-     t.|t"..    ,i  wo  ..in   *n  U.  her    own    intone  or  assets 
■  >'i  1  •  rake    i    I  i    in  ■  i . i  1    '  on  t  I  1 1  it  i  i  iri   t  <  <w  j  t  tl   !  I.i    .icgai  ,  1 1  ion  of 
•  t'lal    pi-  p.  tty      ,n  I  y  i  .    !i     ..-./.  f    i«    ti„    i  i;v  m|   divorce  th.it 

•  l    ■  ■  i  ■  1 1  ■■  i  n  I   ■»  i  •    i  i  n  •  i  ■  }*  ■  t  i    I    .-  >  I « •   ■  >W|i«  •  i      '!    »  1,i    |  I  ope  i  t  y   be  (Mil  .e    i  t 

*  i  ■   'it)-  •    ,n  ) 1 1  .  i.ai  "  .     '  g  t      .    title  v;,i  ,   p  I  ie..-i  m  t  fie  h .      in- 1 " :. 
'•  -     »"i          !,..(',  r    1 1  *  ■  i      .    M-in    t|j.n     it    ws  ,    i   ,   t.n'.iiy    tr<    lo  so.7 
'  •  '       ■  •  '  t  ■  'lid  not   h  i v  •     '  it  ,it « »r  y    i  i'  h. ir  1 1  y  »  o  t  i  an s  f  .«r 
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titled  property  between  spouses,    thi.i  h.n.-.h  leqinie  was  enforced 
even  against.  \  wife  who  could  prove  legally  t  hd  nature  and  extent 
>  >t   h» ■  i   i"uri  t  t  l  but  i  on  .  ^ 

The  rouimon  law  unity  off  husband  and  w  1  f  «*  as  first  articulated 
ijy  hliivkslone  h       A  rourso,    in  principle,   been  widely  rejected. 
I  ft  practice,    however,    i 1  r>  lingering  effect   is  continually  evident 
in  l  uurt  dt'CibKjii.i  interpreting  contemporary  domestic  relations 
law  in  w.iyji  th.it    perpetuate  the  undervaluing  of  a  woman's  con- 
tribution .\     ,\  Imim  m-ikt.-t  ,   .ind  which  kjiioic  I  he  changing  realities 
it   I  he  roh'.i  uf   both  mm  ,md  women   in  the  American  family,  and 
.  i:  t  he  workplace  . 

I  he  .»■  ■  hang  i  rig  i  im  1  i  t  if. ,   however •   increasingly  dictate 
that  we  .t.J'jpt   ,i  vH-w  ot  marriage  riot  us  a  mythical  unity  in 
which  tin-  light:.  of  one  party  are  submerged  into  those  of  the 
utner,    but    .i,  u,  ■■loiM.itm    .in*J  social   partnership  of  equals.  In 
t  hi  .  ,  u»de  1 ,    r.n'li  partner    nuke.-,  «  on  t  r  l  but  \  on:;  of    eonuiiensur  ate  v-ilue 
♦n   •  he   v  wit  il   ■  <  Mumufi  i  t  y  .    i.'tjai  lie  ■,     "I    I  hi    form,  of  contribution, 
i!.J   i-. 1  *  l .  >  i .  if .     !••!•. irding  !  i  iiar.  ■     ; ,    property,   i  'diic-it  i  on  ,    roles,  and 
nit  lien    lr--   '..Mi     |oi:Uly  by  ea«'h  spouse,   tJnd  with  each  of  their 
!.»■■■  j  i  and    i  ipi  i  t  *  i  ■  »t.  ,   t  .  i  K  ■  -  r  i    l  ri  t  <  >    n-c-Mii.t  . 

While  »'Xiirp  1  e..  o!  ildtiv--  .mil   |udi<ial  dt  ve  lupine  nt  .s 

.:.<■!}■  i  ring  'hi  .  chani.ng  view  ul   t  he  American  family  can  be 
. lj-»th  *  he  adoption  of   ^om.i.un  i  l  y  property  scheme.*;  and 
ii.t,  .  -iJ.'l    lijj  .  laMor.    is  Mi,.    Juil.ii  m  Marriage  and  Divorce  Act. 

.>t    t  h..     ...,t    i    p.irt.mt        iinv.i  of    aipporl    foi    this  eluetg  l  ng 
c.  i  ;  y    i  .  ■  i 1    '  I,'       1 1  i  '  1 1    i    I  1 1  i  'in  .!i  i  p  a  :  a  pa  M  ne  r  »h  i  '    •»!   egi  \  1 .. 
?.  i  .  l--.  :.    .  .| ip  1  .  ■  •  I  i>)    ^ t  ,i *  * •  i-.gu.il   High»s  A  :.cnoiiieiit  ...     In  corisi  Jet  i ng 
»}.■■   i    p  I'M    of    i   r » ■  1 1  ■  i  x  1 1   KHA    in  our   current   system  of   t.imily  law 


I'-.i-ly   l  hi  t  i.i.ai      to  h  iv  the  benefit    of   the  ex - 


i  ■ 


a  it.-,  wh  i  'Mi  have  already  addressed  the 


1 1  , .  ii .  .a    »  Ip  ■  »■■  f  na  I  i »  f   i  a  i  in '  i  p  If '  r  oi  >l        in  1 1 » *-*       A  to  this 


■  •.vi.pl--..  ..(  f       way.,  in  which    -tute  LIRA "  s  have 


ii  :  i 


>|    i  i  ell  •  ia.il    t  ami  I  y   law  will   t  has  he  1  p  to 


l  :■ .  ill.     l :  'p>  / 1 


n|    .i   1  ■  <l«  r  >i  I    KHA  t      t  he  ul  - 


i  • 


•  i|     a, eh  eg  i.i  I  l  i  *,    I  ■ ) I     ill    w  >***eh 


•  i<"l  «».;:.  Amei  i  c  1  . 


Ill-  l-i<\ 


have   been   ij..rd  t 


a 
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1  ,M  !   fl  1,01    ,:''Y    '  « »i  ?  I  1  ■  i'i  1  1 1 M 1  ..1   support  t,y  hoth  p.iri'nts. 

'        11    '  l)  '  v.j|uf  to  the  «-u  .t.i.Jiul  hoiivinuker: 's 

•••  )  i-iii.f  r  ibut  i,.,t  .  of   .In  I J  .mi,.  on.J  nutturinq.     Courts  in 

'  '  ' '•  'l  .''IhiUii.    icxa;.   M.ie  y  l.n.tj  ond  Wa.'.hmqton  have  all 

valiw  ,»l    the  r.1.11  w«nkiiii|  ixurnt       c»u»toUial  con- 
,'""f»>r'.  m.iw    1.1  ., nr.  1 . 1   1  ■-•Hi'    .iippnit   .1w.1t  4:.  in  tiecorUance 

with   th.'   l-i:|H..-tiv.'  .ibslities  am!  >'apac it  if.i  „t   tMCn  KpouSo 
■n:.»  1  1  hute  .  1  lly   i-       jiii/iim  tint    I'Ik-  fnr.t  udial   puti-nt';,  non 
a  .ill*  •  •  j  1  y  i-iirit  1  ibut  i.>r,  t.i  t  In-  cur  and  wvll  Lnruj  nt    the  child 
t  vi  1  f  1  1  1 .;  hei   obi  1j.1t  i.*n.i  «»L     tuppor  t  ,    the.se  :,t..it<j»;i  have  also 
avoided  the  cutitn-i.il  ,md  iiqid  imposition  ut  a  duty  of  un 
e  |ui  v.i  U  nt    Iimjjii  .^l  corn  1 1  but.  ion  on  the  non  -  wot  ki  nq  spouse, 
it. rulir.q.  should     ujm  f  iccintly  enhance  the-  economic  well- 
being  of   the  custodial  parent  by  requinnq  that  an  award  of 

I  u-'.p.n  >il  >  I  • 1   financial   support   oe  assessed  aqainst.  the  working, 
nor   mi  .t  od  1  .1 1    p.  1 1  i«n  t  . 

.'.ex  Im'.ciI  ali.Mony  awards  have  .1I.0  boon  strmk  down   in  the 
!  aee  of  state  Iqual   Uujhts  Amendments,   and  been  replaced  with 
••■ii    <qmt.ible   ...hi'.m       lur    assess  1  iuj   the  obligation  of  support. 

II  no    -t  it.    ha-  tin.;  lesulted  in  an  end  to  alimony.  Instead, 
.tit,-,  hiv  -  repl  i"i  d  .  xi'.fitiq   inequitable   law:;  with  provision/, 
•hat   p"i.nit   all  Mv.»i,y  to  be  awarded  to  the  dependent  spouse   in  a 

1:11  1       it*.;. 11  die    .  «>t   gender •     Thus,   the  original  purpose  of 
ilnony         to  pi.    i  de  support   tor   the  dependent  spouse  (usually 
•  se  wit<>   whi"!.  »he  iiiirM.Hie  d  1  s  1  n  t  egr  <i  t  ed  -     was  brought  into 
'  t>      •rfei."  M'th   eeiiliny   with    the   1 1  •r'oijn  it  1  on    that    the  dependent 
!■  11.    1 1  . ■  ■  b«    .1  Irish  ind,  10 

.V   '  : .1    ...|.  i«    »  i  1'..    hewi  V'.'t ,   .  t  .j  t  e  I  .i*  .   1  npos  1  in]  arbitrary 
.*  .    »n   t  in     i.-o.ir.i    <»t     .uppor  t    a  woman  rould  be  awarded  have 
1 1       !■•■•!.     ir«  1 1  i  -l.i*  e  I  ,1  .   inherent  1  y  di  :et  urn  nat  01  y  .      in  :it  1 1  k  inq 
1  *  "  1.!    y  I  \  ■«'  1  1    t  u  f a  '  >h  1  h  1  1  1  !i  1    judge-,  1 1  om  aw<irdi  nq  a  wi  te 

1      '  s  1'    I         '    1  ■  •    1.  .  t<  i-*.  1      1  Mi«>  pennsy  I  van  1  a  rout  t 

u  :  1  ■  !  '  h-    1  5  ■  •  *  it  .    i.ihei  riio    t  .     .in  inqramed  rsexist 

'  ' ' 1  '         •    '■            1  '  •■■      »  ill"!  f   il    -i-.r.ty    w..    'bought     t  o  be 

■  1  •    '   :  *  '..it  » «    •  !  r     1  wo    1  '  •   w  .r  h  it..  .11..  i-i.iK'  ■  1  .  '  ' 

'■"  f-1"      n;-li.'.i  |  y  .  K 1  1-1     w.tody  division;,  a  1  .0 

1  "  '        ll!'1-   !   ly  !   '.\    .  1  1 1  1  ■ ;  1  : . .  1  I  j  y    (lt    '-oinimin    law,  .i 
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lather   had  a  virtually  absolute  right   to  custody,   which  could 

be  driiiisl  only  where  danger   to  tin*  child  01   corruption  of  the 

tciiht>r  wi'ir  proven.     It  was  not   until  thu  twentieth  cor-ury  that 

i.iMit.-.  developed  the  tendei  years  doctrine  that  presumed  that 

tin-  In.-  ,t   utt  crest  :.  ol   young  children  are  served  by  awarding  custody 

t.>  the  mother.1'     J'.inee  t  lie  oxpr  I'i.scd  goal  wa:»  to  determine 

what   w^s  best  tor  the  child,    in  some  cases  the  effect  of  the 

iu  ici.il  pr e  umpt ion  i.ight  opci  ate  to  the  detriment  of  the  child. 

i<iM  u-jn  i/iri  |  tin. i  weakness,   tin1  lender  years  doctrine  lias  been 

i.'pHti'l  in  recent  years  in  most    jurisdictions.  Where  the  Issue 

/.  i  .  been  definitively  addressed,    st«ite  KHA  JUi»    'n:i  ions  have, 

i'it|n>r   l<y  .it. i tide  or  case  law,   discarded  the  doctrine.*^  This 

h.i  .  not,   i,.>woVi'f  ,    rcsultc.a  in  wholesale  denials  ot  custody 

•  •■  t|;.-  ;•»•»    iw'i  who  previously  benefitted  from  the  tender  ears 

\  i  «•  .'i,i«pt  i<  «i. .     Pu  t  lie  contrary,    state  courts  and  le.jislat'  *n«  have 

■  ij>ly  i''i'uqn  i  /.«*d  that   the  tender  years  presumption  is  inconsistent 

*  i  1 1    •  f,..  piin-iple  ot   equality  embodied   in  state  equal  rights 
jiiovi  .  ion  i  and  opted,    in  trie  al  ternat  i  vi?,    tor  aii  approach  which 

i  ■■oid.;  •■.'*»!  p.iri*r.t  .in  equal  right   to  custody  with  the  award 
•  t   ..t.t'ijy  ii  1 1  i  ■  • .  i  *  •  •  1  y  being  determined  by  the  unique  facts  of 

■  i  h  ci  . 

,\n«»t|ei   •  *  mpli    -«f   tin    e  I  i  mi  n.it  i  on  ol   :, ex-based  classifications 
oncer  n;  t  h"  is  m-  -it   iu.ki.p  joiner.  ?   rights  fiver  marital  property. 
i')ian«p,.-s  in   t'ui    ir»»a   »  1  1  >i.;»  rat  e  how     tate  KKAs  promote  the  marriage 
j.,M      '  ihip    nr.  vpt   and  have  produced  faster   and  more  effective 
1 1 •  ;  i  |    1 1 » f  f  > i  i'   i  h  in  I ia:.  •iceur  r  i«d  unde  r  the  t  edora  1   const  i  tut  ion  •  s 
1  -p.. 1 1   Pi  it  .'i  t  i  mi  '/lause . 

Although  <  o.:ur,un  1 1  y  property  is  premised  on  the.  idea  that 
:     j  ii.  i    e..j  w.i.    I,  iv.     'qiul  ownership  tights  in  all  marital  property, 
i     »!,,»        ».  .ill  i  ».jht   iMfjntin  1 1  y  property  states  had  rules  that 
nve   tli"  light    t«>  nariage  arid  control  the  property  exclusively  to 
si.  ,t  i * »•  1  . . 

,\  \  t .  i    ■■  Itpt  i  •  |  .;  t  .it e  hi' An   in  t  he  ear  I  y   l'i  Vo  1  s  .  the?  log  is  1  atures 
>■    'i.  w  :><-xi'''       i  Wash  i  ngt .  »n  aeteg  oxt  "d  i  t  l ous  I  y  to  repeal  these 
..x  i  i  i."d  j-rev*.  .;n»ri-.   and  replace  ther;  with  rules  extending  manage- 
•,eii»    right  •  •  qua  11^   to  wives  and  hu  :btinds  .     A  similar  pattern 
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"    1,1 '    "  ,,|«         '  I  'W  ri..|..  Jiy  .      lj|l(|<.|    ||,r  M.i,vii'|,u:ii<tt.i 

i«A     the  H.ulit  i. r..i..n  iri.1  i:u;i»  i  «.l         i.-n.n.c-y  by  the  rntintin, 


r  ■ i ! .    .v  i      ><  ill  t  1 1 


'  ■ 1  |  r  1 1  v  i .  I*  •  (  ..I   « 1 1   i  ..in. i  j«  (L.-nt    r  i.jht  for 


«  .  v.  ■  .  ,ii Mi  hu..b.it  'I     ii.  I  in-  in  i  r  i  r  i  i   | 'i  t  iji,  ■  1 1  y  ,  ' 

1  ■■'»  1      1  r*.    "  i  •  »'  r  •  «j  ir  I  I « >  ,<wm  t  .hi),  ut   f.r  i[H  r  t  y  .i>-«|ui  i  r.j  dm  n<j 

1 '■'    •'>•»»  r  i  h|.-,    .-i.ujr.i  .ti|(||,|  have  run-,  i  tl»r  -  <i  ,md  i  r  i  v«  1 1  i  duted  :.ex 

lerjal   pi esjmpt ions  (ls  Violative  of   the  ::tdto  KltAs. 

K  »i   i ■         If.   ■'■•i'.ii:.y  1  vuriiti   Vuw  ront  dined  «.i  loyiil  presumption 

°' IM.'  hu.h.ind  w.i.i  i  in-  nwrifi   of  hou.;<  -hn  Id  (|ood:i  uven  though 

the    iiMid.i  wt  i.-  u...  u  by  both  huniinid  di.d  wiTo.     The  wife  had 

tin    biiiJ-'n  nt  proving  ih.it  she  hud  runt  r  i  bill  ed  f  i  runrial  ly  to 

i         .it  ion    .|    t|u    good.;  before    ;h«    w.i.;  permit  ted  to  divert 

''■>    'v,•,',  '      1 1'  1  !»»"'••.     .'-hi'  eould  r,jrtly,    il   ever,    ..ustrim  thiu 

"ir.l.-r  .      Killowim.  r  .it  i  I  liMt  jori  of  t  hi    l'<-rm:,y]  v.ir  ui  KUA,  the 

Ivnrisy  Ivdni  i  riuproiiie  ''ourt    i,.   In  F  lor j _do  v ._  Di  Khun  do16  rejected 

r  hi  .    ,ex  Lki  ,c(!  pr t>'.iiini)it  i  ->ri : 

rfl»h   Mi-  pa. ...ago  of    t  hi-  Frpi.il    Might::  Atnendrren  t  ,    t  II  t :'. 
»'•■■.!!»    hi;  ..trisi-ii  »f>  in.Mire  t  ho  equality  of   r  ights 
■it  !••!    tin-   l.iw  and  to  el. inmate  jwk  .is  a  biisis  for 
di  •!  n.i't  ion.     Since  '  the  1  iw  wi  I  1  not   impose  different 
honefit  ,  or  different  burdont  ,<i  upon  the  inemberr.  of 
•i    .'I'-iHy  b.e.ed  i>n  t       f.iei    that    t  hoy  may  bo  turn 
■  r   woncn"    ...  w<    unhesitatingly  discard  the  ono-.iided 
pi     .ui:  |  it  i 1  in   •'•inf  ront  i«<!  t  oday  . 

Il:. ■  •■nut   wont    further    .md   replaced  the  hu.;b>ind -owne  r  sh  l  p  pre- 

•'ir.pt  i  >r  l  wits,    »    i. nnt    p.ir  t  nor  ..hi  p  uppioarh  th.it   acknow  ledqod  the 

:.  *..-?.  win-'  .  i '  mi  i  i  but  i  nr.  to  'ho  acquisition  off  tho  property 

l-i  »vidinq    :oivn'«-,      in  Virginia     tho  legis  1  ature  enacted  a 

>.ir,.to  furliiildp.  |  '»,••  ii,-      ;   a  pro;- u.-pt  i  <  »n  th.it    the  husband 

w«.    »wn>a   «.f    .it  I   hi:i  w  i  f  ■  '  ■;  por...i,,i|  property.'' 

II."  i  "i  f.ori  i  t  ion         »  1  *  •  '.■  -i  I  \\t  •  of   hopiomake  r    :erv  ire.,  t  hat 

m.  i)"or,  ■>xtor.-Ji»d  fn  voi-ut.  by  M.e  pa  i.s.i-p-  of  ,st    ...  equal  tiqht.-i 

P    ■•  in   thi'    it-  - 1     -li  :  -ii.i-;e  1  .ibove  h.j.    alr.o  r«v.ult.od  in 

I  •  i»    iii    i;«  I   I  o  j  i  ,  |  .\ t  \ «...  r  onitiort  of    the  value  nf  th.  homemuker 

•  1 1  n '  «*  it,  . *  ;       to  t  in-  .i.-.p,!  .itoir,  ':f  .'inittil   property.     Th i r.  ha.-s 

i  •■  ■  i  1  '     I    i .'.    1  h«-    u  v  I«. |    i  i.t  i  Hi  «v  (  i  »-MiMipt  i  .>n  of    i -qua  I   pdl  i 

'■  '    '.ip         i    !  own'  i  -hij  i  ■ ,   t  !,!■  .-.aiit.iJ   a:;iit:i   lequirtmj  equal 

J    '  •  i   •  i-  •.    ■!    ..i  ?  i  •  i  :    i    •  i      i •  t  hi.  i  j  :.u.  r.f  -h  -.'.ii  (■<•    m  the 

•!    i  ■  I  •     iii  '    In*    r  .  -i  l  ■  t  ,i  t  i  r.tj    in  ,i  ]  t  or  n.»t  i  v<-  .. ^and  |  te.€iumat)iy 
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mote  vriuitdhlK-.tesult .  18  rhir.  doctrine  has  replaced  the  traditional 
..•x  baud  pi,...ii|.,|,t  jon  pJu*-inq  ownership  of  all  marital  property 

r}""  hu.i.|?iJ  .,!>)••:. the  wife  n.ulu  prove  that  she  had  financially 
oi.t  i  iimiI  »»<!  »<•  Mii>  ti«'«|u  i . .  i  r  i«  >ri  ul    I  hi1  piopetty.     As   it  noted 
with  leqard  in  tin-  rule  limiting  i  he  amount   of  support  a  wife 
■ould  f,«,"iv»',    t|n<  Ptnn.ylvima  Supreme  Court   likewise  recognized 
1        J'h.  i-n»  ■    ip  a  r  u  I ol   low  according  no  credit    to  the 

rV  v.  1    aib  -.»  iti»  i  .i  I  .   though  nnn  nionet  ary ,  contributions 

1  r-i»   h- »■•■•■  ■»-•  r  .  i    l.nth  1. 1  i  hr  .wtiuiMiion,   and  upkeep,  of 

"  1 1  i  »  i  I    j  ;se»  .  .  1  * 

^  !'      ■  »n  1 1  •    t  in.    diMussion,    f  ami  I  ir.s  are  a  principal 

1  ,f  -      f    *       equal   quai  .int  ee«  provided  by  state  equal  rights 
",,,?-  I'-Ocn  .ton  nt    legal   rights  and  benefits  to  both 

«  »■  "N    n,  I    •  r      ■  n i' i  th.-    .  i fin  1 1  ,inrou:i  removal  of  gender-based 
i-'itd'Ti;    u;  i  j.i  •*. .  i  i".f  »i  t '  ►  i »  • .    triggered  by   these  amendments  as 
l'     >s   i  i.  i    i     .lore  » *t  1 1  j  1 1  •  1 1  >  I  <  •  .imi  i  f.poiiM  ve   legal   system  governing 
. an  f  r.i  ly   lit--.      In  this  system,    the  needs,   abilities  and 
.r.»r.hn»i  »r.  .  ot   ejeh  I  ami  1  y  member,    rather  than  antiquated 
base  i    .i.  :.i-x    .t.  teotypes.    form  the  basis  at  the  laws. 
When*    .t,iti«  l.l'As  have  been   implemented  bv  courts  and 
I  i  •    r  ■  •  s  »  hey  have  provided  farter,   more  -  ..mprehens  '  "n  and 
.«ri».-i  iv   I'lotm  nt    laws  pertaining  to  the  family  than  has 
>'  '•  :r«»d  ifi  v-any    »t  ites  th.it   do  not   have  egual  rights  provisions 
;  r.   •      i  i    ''or,     i  i  in  loh:;.     Th"  i.'PA-  i  nspi  red  reforms  have  been 
ei*-        I  tht-aigh  » hi-  '.yitPiii.it  lr  invalidation  of  discriminatory 
J  i   1  1 1    ;»  »••!'  i    I  i  !!*■  >    ni'l  by  aeeording  meaningful    legal  recognition 
'  -  Me*   val'.e  "I    ■■•PH-rak*  t    serviees.     The  successful   use  of  the 
. •  vi  .in;    i-.    I  iw  inform  tools  highlights  the  need  for 

• '■•    ;'    l  I  i  •  n  i  il   •  tight'.  a*m  ndment  ,  which  would  provide 

-'i.ti*  i*  .   ■  i\    f  (niri'J.ii  Km  »  )  extend  these  equitable  principles 
*  :    i  .  i    fifty      t  ,|f  , 

W"  *     ie|oi.    a  .k  •,«•'.  '.r:--n  again  1 o  submit  to  the  states  for 
■  .»  .  '  i    i1  j     •  Mi--  it  i  1  <|-i  i  I    I  i 'iht  .  A'lendrwti*      -.o  that    all  men 

1  ,  •      t  •     ,i      |..  t.<  ■  I  i  1 
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til 

Senator  Hatch.  Thank  you  so  much.  I  appreciate  both  of  the 
statements  you  have  given  and  the  time  that  you  put  forth  to  be 
here  today. 

Traditionally,  the  area  of  family  law  has  been  within  the  pur- 
view of  the  States.  Am  I  correct  that  a  State  law  that  was  incon- 
sistent with  the  KKA  would  be  rendered  unconstitutional? 

Ms.  Lkvick.  If  it  were  challenged  in  court  that  is  correct. 

Senator  Hatch.  It  would  be  rendered  unconstitutional.  Do  you 
hot  h  agree? 

Professor  Wakdi.k.  I  agree. 

Senator  Hatch.  Now.  what  I  would  like  to  do  at  the  outse'  is  ask 
a  series  of  questions  about  the  impact  of  the  proposed  equal  rights 
amendment  in  the  area  of  family  law  or  domestic  relations  law, 
The  purpose*,  of  course,  is  to  obtain  a  better  understanding  of  the 
effect  of  the  amendment  in  this  extremely  important  area. 

In  large  part  these  questions  will  be  based  upon  an  analysis  done 
several  years  ago  by  the  equal  rights  amendment  project  under  the 
leadership  of  Prof.  Anne  Bingaman  who  we  had  asked  to  testify 
hut  who  indicated  last  Monday  she  could  not  come.  I  looked  for- 
ward to  seeing  Professor  Bingaman.  because  I  have  g^eat  respect 
for  her  abilities,  but  we  are  very  happy  to  have  you  here,  Ms. 
Keviek  I  know  you  can  certainly  answer  these  questions  equally 
well. 

To  the  best  of  my  knowledge,  this  analysis,  a  commentary  on  the 
effect  of  the  KKA  upon  State  laws  and  institutions,  is  the  most 
comprehensive  analysis  by  KRA  proponents  as  to  what  the  amend- 
ment means.  Do  either  of  you  disagree  with  4hat?  Are  you  familiar 
with  if 

Ms.  I.kvii'K.  Yes. 

Professor  Wakdi.k  Yes.  I  have  read  it.  I  agree  that  it  is  one  of 
the  most  comprehensive,  one  of  the  most  thorough,  yes.  I  do  not 
agree  with  much  of  it. 

Senator  Hatch.  I  understand.  I  want  to  base  some  of  my  ques- 
tions on  this  analysis  because  it  is  an  important  analysis.  Certain- 
ly, it  is  the  most  comprehensive  by  the  proponents  of  the  equal 
ri  his  amendment. 

M>  I.kvm'K  Senator  Hatch,  1  only  wanted  to  add  that  I  am  not 
i*xt<-n.si\e|\  familiar  with  Professor  Bingamans  analysis. 

Senator  Hatch.  All  right.  That  is  line.  But  I  think  you  art*  exten- 
sively familiar  with  the  law. 

Ms.  Lkvick.  Yes. 

Senator  Hatch.  The  KUA  prtject  states  that  State  laws  placing 
the  primary  obligation  to  support  the  family  upon  the  husband  will 
he  unconstitutional  under  l he  KKA  Now,  would  both  of  you  agree 
with  that  statement'.1 

Ms  LrvicK.  Yes 

Professor  Wakdi.k.  Yes.  Senator;  again  I  will  qualify  my  answer 
by  saying,  assuming  that  a  stricter  standard  of  scrutiny  is  applied 
than  under  the  11th  amendment,  and  I  think  that  is  pretty  well 
accepted.  The  answer  would  certainly  be  yes. 

Ms  IjKvick  However,  Senator  Hatch,  the  male-only  requirement 
of  support  has  already  been  stricken  by  the*  Supreme  Court  under 
t  tie  equal  protect  ion  clause. 
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Professor  Wardlk.  But  vou  did  not  say  male-only  requirement. 
You  said  primary  duty.  Now,  there  is  a  difference  between  a  re- 
quirement that  the  man  be  the  support  of  a  family  and  an  assump- 
tion that  the  primary  support  comes  fr)m  the  husband. 

For  instance,  the  question  is  when  can  you  get  the  wife's  assets. 
If  the  wife  has  any  income  or  has  any  property  that  belongs  to  her 
clearly  or  in  her  name,  when  can  a  creditor  get  at  that?  Can  he  sue 
her  before  going  to  the  husband's  assets  or  does  he  have  to  sue  the 
husband  first  and  only  if  the  husband's  assets  are  not  sufficient  to 
pay  for  the  necessaries,  go  to  the  wife? 

There  is  a  difference  between  male-only  support  and  an  order  or 
ranking  of  who  pays  first. 

Senator  Hatch.  Professor  Wardle,  what  would  the  ERA's  impact 
be  upon  that  particular  issue? 

Professor  Wakdlk.  U|>on  the  primary  obligation,  it  would  be  un- 
constitution  The  primary  obligation  could  not  be  based  on  sex, 
could  not  be  put  on  the  husband  because  husband  is  a  sex  classifi- 
cation. 

Senator  Hatch.  So  where  now  the  wife  may  be  protected  in  the 
ownership  of  her  own  private  assets,  she  may  lose  that  protection 
under  the  euual  rights  amendment? 

Professor  Wardlk.  Correct. 

Ms.  Levick.  Senator  Hatch,  if  I  may,  it  was  my  impression  that, 
in  p.Tt,  what  Professor  Wardle  was  referring  to  was  the  doctrine  of 
necessaries? 

Professor  Wardlk.  Yes,  in  part. 

Ms.  Levick  I  would  just  like  to  make  the  point  that  the  doctrine 
of  necessaries  has  curiously,  while  it  appears  to  suggest  that  it  sup- 
ports the  principle  of  the  husband's  obligation  of  support  for  the 
wife,  it  has  never  been  used  and  has  never  been  available  to  the 
wife  to  enable  her  to  enforce  that  obligation  of  support. 

The  doctrine  of  necessaries  has  always  been  only  available  to 
creditors  to  sec  k  to  enforce  debts  owed  to  creditors  for  particular 
kinds  of  services  provided  to  the  husband  or  to  the  wife. 

There  have  been  cases  in  State  ERA  States  which  have  looked  at 
the  doctrine  of  necessaries  in  order  to  determine  whether  or  not 
they  were  considered  unconstitutional.  In  many  of  the  States  which 
have  looked  at  these  laws,  they  have  determined  that  rather  than 
invalidate  them  or  extend  them  to  husband  or  wife  that  they  would 
simply  return  the  issue  to  the  legislature  and  let  the  legislature 
decide  what  would  be  the  appropriate  allocation  of  rights  in  that 
instance. 

Senator  Hatch.  Am  I  correct  in  saying  that  under  the  present 
law,  creditors  can  sue  the  husband  if  they  have  provided  necessar- 
ies to  the  wife? 

Professor  Wardlk.  Oh,  yes. 

Senator  Hatch.  They  could  sue  either  of  them  then  if  the  equal 
rights  amendment  was  passed? 

Professor  Wakdlk.  Yes.  In  some  States  they  can  sue  both  right 
tiow.  hut  in  some  States  they  have  to  su<»  the  husband  first,  and 
that  would  be  done  away  with. 

Senator  Hatch  Would  it  be  fair  to  expect  States  to  revise  their 
family  support  statutes  to  place1  an  equal  duty  of  support  upon  both 
spouses  if  the  KKA  is  passed?  Would  that  he  constitutional? 
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Ms.  Lkvick.  It  would  be  constitutional  hut  1  think,  again,  it  is  im- 
portant to  recognize  what  the  obligation  of  support  would  mean.  As 
v/e  have  seen  in  State  equal  rights  amendment  States,  that  obliga- 
tion of  support  has  not  been  translated  into  a  requirement  of  equal 
financial  contribution  but  rather  a  recognition  that  nonmonetary 
support  can  also  fulfill  that  obligation. 

Professor  Wardle.  The  ERA  would  require  equal  obligation  of 
support  on  both  husbands  and  wives,  on  both  fathers  and  mothers. 
I  might  comment  further  on  Ms,  Levick's  statement.  There  are  two 
cases  in  Pennsylvania  that  are  very  disturbing  on  this  very  issue. 

in  both  cases,  lower  courts  held  that  a  custodial  mother's  poten- 
tial income  had  to  be  taken  into  account  in  determining  how  much 
child  support  she  was  entitled  to.  By  "potential  income"  we  mean 
how  much  she  ecu  Id  earn  if  she  would  go  out  of  the  home  and  get  a 
job. 

One  example  involved  a  woman  who  had  been  an  elementary 
schoolteacher  for  6  years  before  her  first  child  was  born,  and  then 
she  quit  *o  stay  in  the  home.  She  had  two  children,  got  a  divorce. 

The  question  was  how  much  child  support— I  do  not  remember  if 
it  was  an  original  proceeding  or  modification.  The  lower  court 
looked  at  how  much  she  had  been  earning  when  she  quit  working 
and  took  that  amount  of  money  into  account  and  said,  since  she 
could  earn  that  much  money  if  she  would  go  out  of  the  home,  we 
are  going  to  take  that  factor  into  consideration  and  reduced  the 
amount  of  child  support  she  was  given. 

Senator  Hatch.  From  the  husband? 

Professor  Wakdlk.  Yes,  the  amount  of  child  support  she  was 
given  by  the  husband.  Now,  in  both  of  those  cases,  appellate  courts, 
intermediate  courts  of  appeal — I  believe  they  were  intermediate — 
reversed  in  split  decisions,  and  both  of  them  had  some  very  good 
language  about  how  a  woman  ought  not  to  be  put  to  work. 

But  both  of  them  were  split  decisions.  In  one  of  them  one  judge 
dissented,  A  second  judge  said,  "Well,  in  this  case,  the  children  are 
young  enough  that  we  should  not  require  taking  into  account  her 
potential  income." 

The  negative  pregnant  is  if  the  children  were  a  little  older,  it 
would  be  the  judge  that  would  decide  and  not  the  woman  when  she 
had  to  leave  the  home,  when  she  should  leave  the  children  in  the 
care  of  someone  else  and  go  out  and  make  money. 

Senator  Hatch.  And  she  might  have  to  provide  equal  support 
based  upon  her  prior  earnings  record,  whether  or  not  she  has  a  job 
at  the  particular  time. 

Professor  Wakdi.k.  Yes,  whether  or  not  she  wanted  to.  If  she 
chose  to  stay  in  the  home,  the  court  would  say,  *  Well,  that  is  fine, 
hut  we  are  going  to  reduce  the  child  support  the  husband  will  have 
to  pay  you  because  you  could  leave  these  children  in  a  day  care 
center  and  go  earn  a  whole  lot  more  money." 

Ms  Lkvick.  Senator  Hatch,  I  am  not  saying  that  and  I  do  not 
agree  with  the  interpretation  that  Professor  Wardle  has  given  to 
those  decisions. 

Senator  Hatch  You  do  not  agree? 

Ms.  Lkvick.  I  do  not  agree.  1  think  that  the  appellate  decisions  in 
reversing  those  rulings  again  simply  supported  the  Pennsylvania 
•Supreme  :  ourt  analysis  which  has  clearly  stated  that  the  ability 


71 


and  the  right  of  tin*  worn/in  to  remain  in  the  home  and  provide 
care  and  custody  to  the  children  there  does  fulfill  her  obligation  of 
support,  and  by  no  means  does  the  equal  rights  amendment  require 
her  to  140  out  to  work. 

Professor  Wakimjc.  I  agree  that  the  woman's  contribution  in  the 
home  is  probably  more  valuable  and  worth  more  in  economic  terms 
as  well  as  in  intangible  terms  than  how  much  she  will  earn  out  of 
the  home,  and  that  is  what  the  Pennsylvania  higher  courts  held. 
%  But  the  fact  of  the  matter,  and  it  cannot  be  denied  because  it  is  a 
fact,  is  that  two  trial  courts,  courts  of  first  instance,  held  otherwise, 
and  the  intermediate  courts  were  split  in  reversing,  and  so  the 
issue  — 

Senator  Hatch.  And  if  the  facts  were  slightly  different,  some  of 
the  consequences  you  are  talking  about  might  occur? 
Professor  Wakdi.k.  That  is  right. 

Senator  Hatch.  OK.  Would  criminal  nonsupport  laws  be  ren- 
dered unconstitutional  to  the  extent  that  they  placed  unequal  obli- 
gations  upon  the  husband  and  wife? 

Professor  Wakdi.k.  Definitely. 

Senator  Hatch.  Do  you  agree  with  that,  Ms.  Levick? 

Ms.  Lkvick.  Well,  I  agree  that  any  kind  of  support  laws  which, 
again,  draw  lines  across  gender  lines  and  gender  distinctions  would 
be  unconstitutional. 

Senator  Hatch.  Would  those  statutes  have  to  be  stricken? 

Ms.  Lkvick.  Yes. 

Senator  Hatch.  The  ERA  project  argues  that  laws  against 
common-law  marriages  are  possibly  in  violation  of  the  ERA  be- 
cause such  laws  deny  women  important  benefits,  including  the 
right  to  property  accrued  by  the  husband  during  the  marriage. 
Would  both  of  you  agree  with  that  statement? 

Ms.  Lkvick.  Well,  it  is  my  understanding  that  that  project  is 
some  years  old  and  certainly  what  we  have  seen  in  this  area  is  an 
enormous  development  of  legal  doctrine  regarding  the  rights  of 
parties  to  property  and  to  share  in  property  distribution  even 
though  they  have  not  married. 

So  that  I  think,  given  the  fact  that  this  is  an  emerging  area  of 
the  law,  an  emerging  doctrine,  that  it  would  be  difficult  at  this 
time  to  say  lor  sure  that  common-law  marriage  would  be  stricken 
because  of  the  reasons  that  have  been  set  forth. 

Professor  Wardlk.  I  agree  with  Ms.  Levick  that  it  is  very  diffi- 
cult to  predict,  but  certainly  that  is  a  possibility. 

Senator  Hatch. You  seem  to  be  saying  that  to  the  extent  the  law 
of  "pnlimony"  has  developed  the  ERA  might  be  irrelevant  in  the 
final  analysis. 

Lkvick.  That  is  l  ight. 

Senator  Hatch.  Do  you  agree  with  that? 

Professor  Wakdi.k.  In  those  States,  yes,  but  it  has  not  developed 
equally  in  every  State. 

Senator  Hatch.  Hut  what  if  "palimony"  laws  are  not  developed 
in  some  States?  Will  common-law  marriages  then  have  to  be  recog- 
nized'/ 

Ms  Lkvick.  I  think  that  the  issue  would  really  turn  on  the  con- 
stitutional analysis  that  would  have  to  be  applied  to  a  challenge  to 
common  law  marriage  The  issue  would  be  to  vhat  extent  that  par- 
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titular  form  of  relationship,  in  fact,  docs  discriminate  against 
women. 

Senator  Hatch.  That  is  obviously  one  of  the  questions  at  the 
heart  of  this  issue.  Let  me  ask  you  this.  The  ERA  project  states 
that  yloss  of  consortium"  statutes  will  be  unconstitutional  under 
the  KRA  unless  the  wife,  as  well  as  the  husband,  is  accorded  an 
independent  right  of  action  on  this  basis,  how,  do  both  of  you  agree 
with  that  statement? 

Ms.  Lkv 

ick.  Yes,  and  in  fact,  that  has  happened  in  many  State 
equal  rights  cases. 

Senator  Hatch.  I  understand.  But  we  are  talking  about  the 
impact  of  the  Federal  ERA.  Do  you  both  agree  that  both  the  hus- 
band and  the  wife  would  have  right  of  consortium. 

Ms.  Lkvick.  Yes. 

Professor  Wakdi.k.  You  bet,  and  frankly  I  personally  agree  that 
that  ought  to  be  the  result. 
Senator  Hatch.  That  may  be  so. 

Professor  Wahim.k.  And/  Senator,  it  it  the  law  in  most  States, 
ever,  J  hose  that  do  not  have  the  ERA.  1  might  say  that  the  positive 
development  that  Ms.  Levick— many  of  the  positive  developments 
that  she  referred  to  in  her  testimony  that  have  taken  place  in 
States  that  have  adopted  the  ERA  have  taken  place  in  other  States 
that  have  not  adopted  the  ERA,  and  you  do  not  need  an  ERA  to 
achieve  those  reforms. 

Senator  Hatch.  In  other  words,  the  reforms  for  which  there 
might  be  widespread  support  have  been  evolving  both  in  States 
that  ratified  the  ERA  and  in  States  that  did  not. 

Professor  Wakdi.k.  Yes.  In  fact,  there  is  a  study  that  is  quoted  in 
Hernia  Hill  Kay's  excellent  book.  I  have  not  read  the  study,  but  I 
read  her  excerpt  quoting  it,  and  it  says:  "States  which  have  not 
ratified  the  ERA  have  neither  been  callous  nor  insensitive  to 
women's  rights,  rather  they  have  chosen  an  alternative  approach 
to  protecting  those  rights  which  has  succeeded  in  combating  the 
sex  discrimination  without  mandating  an  absolutist  approach  re- 
garding sex  distinctions." 

Senator  Hatch.  It  would  appear  that  the  debate  over  the  equal 
rights  amendment  may  have  been  salutory  since  there  have  been 
many  voluntary  changes  in  States  even  though  the  equal  rights 
amendment  has  not  been  ratified? 

Professor  Wardi.k.  Exactly. 

Senator  Hatch.  In  addition,  there  are  some  States  without  the 
ERA  which  have  adopted  positive  reforms  that  other  States  with 
the  ERA  have  not  adopted? 

Professor  Wakdi.k.  Yon  are  right  Senator,  with  respect  to  consor- 
tium, though,  I  do  not  know  of  any  States  still  that  discriminate  on 
the  basis  of  sex,  and  if  Ms.  Levick  knows  of  any,  I  would  be  happy 
to  correct  that. 

Ms  Lkvick  I  do  not  knon  of  any  States  hat  continue  to  main- 
tain that  distinction. 

Senator  Hatc  h.  Hut  if  there  is  a  State  where  both  the  husband 
and  wife  have  not  been  granted  consortium  rights,  the  ERA  ould 
impose  that  upon  that  State. 

Professor  Wakpi.k.  No.  Whov  they  have  not  been  granted  equal 
rights.  Utah  does  not  allow  the  right  of  recovery  for  consortium  to 
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either  husband  or  wife.  So  it  would  not  mandate — well,  perhaps  it 
could.  An  argument  could  be  made  that  it  would  mandate,  but  to 
date,  it  has  not.  I  am  not  aware  of  it  having  been  made. 

Senator  Hatch.  I  suspect  that  if  the  Congress  under  the  ERA 
passed  a  law  mandating  consortium  rights  all  States  would  have  to 
abide  by  those— 

Professor  Warim.k.  Certainly. 

Senator  Hatch.  Would  you  agree  with  that,  Ms.  Levick? 

Ms.  Lkvick.  I  do  not  know  that  Congress  would  do  that. 

Senator  Hatch.  Well,  I  do  not  know  that  they  would  either. 

Ms.  L  kvick.  Well,  I  think  that  one  of  the  points  that  we  can  also 
derive  from  this  discussion  here  is  that  the  fact  that  there  have 
been  so  many  positive  changes  already  both  as  a  result  of  the  equal 
rights  amendment  passage  in  some  Status  and  the  debate  that  it 
has  fostered  should  also  somewhat  curb  some  of  our  concerns  about 
the  enormous  amount  of  litigation  that  might  flow  as  a  result  of 
the  passage  of  a  Federal  equal  rights  amendment. 

Professor  Warm,e.  May  I  respond  to  that?  The  statistic  she  said 
to  her  knowledge  the  amount  of  litigation  has  gone  down.  To  my 
knowledge,  the  amount  of  litigation  has  continued  to  increase  over 
the  last  few  years  and  I  am  aware  of  no  study  that  shows  statisti- 
cally that  there  has  been  less  family  law  litigation  or  a  drop  in  the 
family  law  litigation  in  those  States  that  have  adopted  the  State 
ERA'h. 

In  fact,  I  am  not  aware  of  any  statistical  evidence,  but  I  am  con- 
fident that  if  studies  were  done,  it  should  show  that  in  those  States 
the  amount  of  litigation  has  increased  in  the  family  law  areas  since 
those  States  adopted  the  State  ERA's  because  it  has  increased  in 
every  State 

Ms.  Lkvick.  I  did  not  say  that. 

Senator  Hatch.  I  think  it  is  pretty  hard  to  say  one  way  or  the 
other.  We  are  talking  about  State  ERA's  vis-a-vis  a  Federal  ERA.  I 
think  there  is  a  real  distinction  between  the  two. 

Ms.  Lkvick.  I  would  also  just  like  to  say  that  the  point  I  made  in 
my  testimony  was  not  to  say  that  State  equal  rights  amendments 
had,  in  any  way,  reduced  the  amount  of  litigation  in  the  area  of 
family  law,  but  merely  to  make  the  point  that  in  all  areas  of  the 
law  we  have  not  seen  an  enormous  spurt  in  the  amount  of  litiga- 
tion under  State  equal  rights  amendments.  To  the  contrary,  there 
has  been  generally  very  little  litigation. 

Senator  Hatch.  While  some  of  these  policies  are  very  good  ones 
in  the  eves  of  many  people  in  the  States  which  adopt  them,  it  may 
be  another  matter  if  they  are  mandated  by  the  Federal  Govern- 
ment One  of  the  issues  concerning  the  equal  rights  amendment  is 
that  it  will  federalize  the  area  of  domestic  relations  laws  which 
have,  in  the  past,  been  the  domain  of  the  State  and  local  govern- 
ments. It  is  not  always  clear  that  there  is  a  single  best,  indisputa- 
bly right  policy  that  ought  to  be  nationally  imposed. 

l)o  you  disagree  with  that? 

Ms  Lkvick  1  do  not  think  that  the1  principle  of  equality  that 
would  bo  rei.iiired  to  be  extended  to  all  the1  States  through  the  pas- 
sage of  an  equal  rights  amendment  is  a  troubling  one.  There  are 
many  other  constitutional  

Senator  Hatch.  That  is  a  philosophical  point. 
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Ms.  Lkvick.  Yes,  but  what  I  am  saying  is  that  the  constitutionali- 
zation of  family  law,  I  think  that  that  is  an  overstatement  of  what 
would  (jccur.  We  have  other  constitutional  provisions  that  dictate 
how  criminals  get  administered  in  many  of  the  States  or  that  dic- 
tate what  States  can  do  in  the  area  of  first  amendment  regulation. 

The  fact  that  we  would  have  a  Federal  regulation  that  would  dic- 
tate what  States  can  do  in  the  area  of  family  law,  consistent  with 
the  principle  of  equality,  is  not  inconsistent  with  our  system  of  fed- 
eralism. 

Senator  Hatch.  I  think  it  is.  One  of  the  ways  that  laws  do  evolve 
in  our  society  is  because  the  State  and  '.oval  governments  can 
engage  in  trial  and  error.  They  might  not  be  able  to  do  the  experi- 
menting under  the  ERA  that  has,  through  the  years,  produced 
better  laws 

There  would  be  no  incremental  reform.  Policy  would  just  be 
mandated  from  oji  high,  with  some  of  the  mandates  perhaps  not 
being  very  good 

Ms  Lkvick  1  do  not  think  that  the  equal  rights  amendment  is 
meant  to  inhibit  the  ability  of  States  to  continue  to  use  trial  and 
error  and  to  continue  to  experiment  in  the  way  in  which  they  craft 
their  laws 

But  again,  like  other  constitutional  principles  they  will,  in  fact, 
and  correctly  be  limited  in  the  range  in  which  they  may  experi- 
ment by  an  equality  principle. 

Senator  Hatch  The  wide-ranging  effects  of  the  ERA's  "equality 
principle1**  seem  to  have  the  potential  to  dictate  a  fairly  narrow 
range  of  choices  available  to  the  States. 

Ms.  Lkvick  But,  Senator  Hatch,  we  have  other  constitutional 
provisions  that  define  due  process,  that  define  free  speech,  that 
define  equal  protection  that  the  States  area  also  limited  by. 

Senator  Hatch.  And  they  are  constantly  in  conflict  and  constant- 
ly in  litigation  and  constantly  being  defined.  And,  for  the  most 
part,  they  are  defined  by  the  Federal  Government  and  not  by  ex- 
perimentation, trial  and  error,  or  incremental  development  by 
State  and  local  governments. 

Ms  Lkvick.  But  I  think  when  you  are  dealing  with  fundamental 
liberties,  you  do  have  to  have  some  kind  of  national  standard  that 
insures  that  individuals  an1  not  discriminated  against. 

Senator  Hatch.  Hut  who  defines  those?  You?  The  equal  rights 
amendment  supporters?  The  Federal  Government?  Members  of 
Congress9  Or  do  the  institutions  of  government  closer  to  the  people 
have  some  voice? 

Professor  Wahdi.k.  Mr.  Chairman,  i  thiak  that  Ms.  Levick  sug- 
gested ;\  veiy  apt  analogy  which  she  is  comfortable  with  and  which 
I  am  not.  She  suggests  that  to  the  extent  that  the  first  amend- 
ment the  same  impact  that  the  first  amendment  has  had  on  the 
Suites'  abilities  to  regulate1  speech  and  press  and  the  same  effect 
that  ill'*  fourth  and  sixth  amendments  have  had  on  the  States' 
abilities  to  regulate  criminal  law,  to  that  same  extent  the  equal 
rights  amendment  would  have  an  impact  on  States'  abilities  to  reg- 
ulate domestic  relations. 

And  I  find  that  very  troubling.  I  think  one  of  the  strengths  of 
this  country  is  the  diversity  that  is  possible  because  wo  are  "united 
States"  not  merely  one  monolithic  government.  We  are  a  Nation  of 
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pluralities,  and  by  constitutionali/ing  family  law,  it  would  not  be 
possible  tor  the  States  to  recognize  their  unique  and  different  plu- 
ralities. 

Senator  Hatc  h.  That  is  one  of  the  reasons  I  am  critical  of  the 
equal  rights  amendment.  But  there  are  sincere  people  on  both  sides 
of  these  issues,  and  what  one  group  defines  as  discrimination  may 
not  be  defined  as  discrimination  by  another  group  in  society.  There 
are  honest  disagreements. 

Let  me  ask  another  question.  The  ERA  project  states  that  laws 
which  either  require  or  presume  that  a  wife  take  the  surname  of 
her  husband  upon  marriage  will  be  in  violation  on  the  ERA.  Do 
both  of  you  agree  on  that? 

Professor  Wardlk.  I  agree  that  would  be  a  likely  result. 

Senator  Hatch.  Do  you  agree? 

Ms.  Lkvick.  I  agree  it  would  be  a  likely  result.  I  agree  it  is  also 
essentially  occurring  now  anyway. 

Professor  Wardle.  Oh,  I  disagree.  With  respect  to  the  presump- 
tion?  You  mean  States  cannot  presume  that  a  woman  has  the  sur- 
name of  her  husband? 

Ms.  Lkvick.  However,  women  have  the  right  to  not  take  their 
husband  s  name  without  an  equal  rights  amendment. 

Professor  Wardlk.  Correct.  And  we  all  welcome  this  change.  The 
States  cannot  require  a  woman  to  take  her  husband's  name.  But 
can  the  State  presume  that  she  does?  Can  the  State  presume  that 
she  does?  And  I  agree  that  the  equal  rights  amendment  could  and 
many  supporters  suggest  that  it  would  prohibit  that  presumption. 

The  classic  article,  the  "Brown,  Emerson,  Falk  and  Freedman" 
article,  says  that  even  the  presumption  that  a  married  woman 
takes  the  name  of  her  husband  would  be  unconstitutional. 

Senator  Hatch.  Well,  let  me  make  it  a  little  more  definitive. 
What  about  the  laws  which  either  require  or  establish  the  pre- 
sumption that  children  take  the  surname  of  the  male  parent? 
Would  that  be  unconstitutional  under  the  ERA?  Ms.  Levick. 

Ms.  Lkvick.  Yes,  it  would  be, 

Senator  Hatch.  It  would  be? 

Professor  Wardlk.  Yes. 

Se  nator  Hatc  h.  The  ERA  project  states  that  laws  which  require 
the  wife  to  take  the  official  domicile  of  the  husband  are  unconstitu- 
tional tinder  the  ERA.  Would  you  agree  with  that? 

Ms.  Lkvick.  Yes;  I  would  agree  that  that  would  be  unconstitu- 
tional under  the  ERA. 

Senator  Hatch.  Do  you  agree,  Professor  Wardle? 

Professor  Wakdlk  Yes;  I  agree. 

Senator  Hatch.  Would  it  be  unconstitutional  to  require  spouses 
to  take  the  same  domicile,  however  determined,  or  would  that  be 
impermissible  under  the  ERA? 

Ms  Lkvick.  I  do  not  understand  the  question. 

Senator  Hatch.  In  other  words,  could  a  State  say  that  both 
spouses  have  to  take  the  same  domicile  or  could  the  wife  or  hus- 
band have  the  right  to  establish  a  different  domicile? 

Ms.  Lkvick.  If  the  State  is  imposing  equal  obligations  on  both 
spouses.  I  do  not  see  how  that  runs  afoul  of  the  equal  rights 
amendment. 
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Senator  Hatch,  I  am  not  saying  it  does.  I  want  to  ask  you  wheth- 
er it  does  or  does  not. 

Professor  Wardle.  In  general,  I  agree  with  Ms.  Levicks  re- 
sponse, but  to  the  extent  that  such  a  rule  requiring  married  per- 
sons to  have  the  same  domicile  as  each  other  would  treat  married 
women  and  men  different  from  unmarried  women  and  men  and 
give  them  a  dif  ferent  right  solely  because  of  their  relationship  with 
a  person  of  the  opposite  sex,  an  argument  could  be  made  that  those 
laws  would  be  unconstitutional, 

I  have  not  thought  that  through  c  refully,  but  I  can  certainly  see 
the  argument. 

Senator  Hatch.  You  can  see  the  conflict  that  might  arise.  Let  me 
be  more  specific.  The  KRA  project  states  that  laws  which  require 
children  to  take  the  same  domicile  as  the  father  will  be  unconstitu- 
tional. Do  you  agree  with  that? 

Ms.  Lkvick.  Yes.  I  do. 

Professor  Wardi.k.  Yes. 

Senator  Hatch.  The  ERA  project  states  that  all  laws  which  es- 
tablish different  ages  at  which  men  and  women  may  marry  would 
be  unconstitutional  under  the  equal  rights  amendment.  Do  you 
agree  with  that? 

Ms  Lkvick  I  agree  with  it  because,  again,  it  perpetuates  this 
kind  of  sex  stereotype  that  women  ought  to  get  married  at  an  earli- 
er age  because  that  is  the  appropriate  course  for  them. 

Senator  Hatch.  Do  you  agree,  Professor? 

Professor  Wakm.k.  Well.  I  agree  but  I  would  like  to  expand.  First 
of  all.  there  is  no  State  that  I  am  aware  of-  I  do  not  believe  that 
there  is  a  State  that  has  a  different  age  for  majority— the  absolute 
r'iurht  to  get  married  by  yourself— for  men  and  women.  But  there 
are  States,  about  10  States,  that  provide  that  women  can  get  mar- 
ried with  parental  permission  at  a  younger  age  than  a  man  can  get 
married  with  parental  permission.  We  are  not  talking  about  men 
and  women  We  are  talking  about  boys  and  girls.  Some  States  do 
ha\e  a  lower  age  and  those  would  W  held  unconstitutional  under 
the  KRA.  f 

Senator  Hatch.  OK  The  KRA  ^oject  suggests  that  the  ERA 
may  effect  major  changes  in  the  letfal  rights  of  unwed  parents.  Fol- 
lowing adoption  of  the  KRA,  wuttfd  the  law  have  to  accord  equal 
right*  to  the  natural  mother  and  the  natural  father  of  a  child  born 

nut  of  Wedlock'.' 

Prof  Ann  Kreedman,  for  example,  has  stated  that  the  ERA 
would  result  in  the  overturning  of  the  Supreme  Court  decision, 
l*trhum  v  flushes,  a  1!J7!)  case  in  which  the  Court  upheld  a  Geor- 
gia tat ute  treating  the  father  and  mother  of  illegitimate  children 
differently  for  purposes  of  "wrongful  death"  statutes. 

Similar  eoniroversies  have  arisen  in  the  context  of  adoption 
right*.  Would  the  KRA  require  that  equal  rights  be  accorded  the 
natural  mother  and  the  natural  lather  of  a  child  born  out  of  wed- 
lock" 

M-  Lkvick  Yes.  I  agree  with  Professor  K  reed  man's  analysis. 
Senate)?*  Hatch.  What  about  you? 

Professor  Wakih.k.  I  agree  that  that  would  be  the  result,  and  I 
might  say  that  is  one  of  the  most  troubling  concerns.  It  would 
make  it  harrier  than  it  presently  is  for  an  illegitimate  child  to  be 
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adopted.  At  present  time  in  most  States,  I  believe  in  every  State, 
the  mother  of  a  child  born  out  of  wedlock  can  release  the  child  for 
adoption  with  significantly  greater  ease  than  the  father,  less  pro- 
tection for  the  father's  interests.  In  other  words,  some  States  re- 
quire the  father  of  a  child  born  out  of  wedlock  to  register  his  claim 
of  paternity.  If  he  does  not  register,  he  does  not  even  get  notice. 

Those  laws  which  are  based  on  a  presumption  that  the  mother  of 
a  child  born  out  of  wedlock  has  a  greater  interest  in  the  child 
would  be  struck  down  and  I  think  the  result  would  make  it  harder 
for  illegitimate  children  to  be  adopted. 

Senator  Hatch.  Do  you  agree  with  that? 

Ms.  Lkvick.  I  agree  that  the  laws  would  be  struck  down,  I  think 
that  the  issue  that  the  law  would  be  addressing  is  recognizing  that 
the  sex-based  presumption  that  the  mother  does  have  some  kind  of 
special  and  closer  tie  to  the  child  is,  indeed,  simply  based  on  stereo- 
type and  that  the  unwed  father  should  have  an  opportunity. 

Senator  Hatch.  But  the  laws  would  be  struck  down  and  an 
unwed  father,  if  he  wanted  to,  for  any  reason,  could  prevent  an 
adoption. 

Professor  Wardle.  Yes. 

Ms.  Lkvick.  I  do  not  think  our  laws  are  that  inflexible  for  any 
reason.  There  is  a  system  that  governs  the  situation  of  termination 
of  parental  rights.  If  the  parents  do  not  themselves  voluntarily  ter- 
minate, a  court  can  seek  involuntary  termination  of  parental 
rights. 

Senator  Hatch.  Let  me  make  it  any  reasonable  justification. 

Ms.  Lkvick.  Well,  I  think  that  the  best  interests  of  the  child  also 
governs  in  those  cases  so  that  I  am  only  suggesting  that  we  ought 
not  assume  a  situation  that  would  not,  in  fact,  exist. 

Senator  Hatch.  But  you  do  agree  the  statutes  would  be  struck 
down. 

Ms.  Lkvick.  I  agree  that  the  statutes  would  be  unconstitutional. 

Professor  Wakdi.k.  There  is  an  interesting  case  in  Utah  that  I 
am  familiar  with,  the  Ellin  case,  in  which  a  woman  got  pregnant. 
She  was  engaged  to  a  young  man.  This  was  down  in  California. 
Then  she  broke  the  engagement  and  did  not  want  to  marry  the 
young  man. 

Shi'  went  up  to  Utah  to  stay,  made  arrangements  to  come  up 
t lien'  and  slay  with  friends  and  family.  She  had  previously  been  a 
student  in  the  State  and  gave  birth  to  the  child  in  Utah. 

Utah  has  a  law  that  says  if  the  father  of  a  child  born  out  of  wed- 
lock has  not  filed  a  claim  of  paternity,  then  his  consent  is  not  nec- 
essary to  the  adoption.  As  soon  as  the  child  was  born  or  a  few  days 
after  the  eh i Id  was  born,  this  woman  gave  up  th  child  for  adop- 
tion. 

The  lather  got  wind  of  it  a  short  time  later,  and  came  from  Cali- 
fornia to  Utah  and  brought  suit  to  set  aside  the  adoption.  He  did 
not  care  about  the  child.  He  did  not  want  to  have  custody  of  the 
child  All  be  wanted  was  to  manipulate  the  woman  to  marry  him. 
He  wanted  to  force  her  into  a  relationship  with  him  that  she  did 
not  want,  and  he  found  a  handle  whereby  he  could  manipulate  her, 
and  that  was  the  child. 

He  would  not  agr<  e  to  the  adoption  of  the  child  unless  she  would 
resume  her  relationship  with  him.  As  a  result,  the  woman  was 
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forced  to  either  take  the  child  herself  or  the  State  would  take  the 
child.  The  father  would  have  the  right  over  any  other  third  person, 
and  so  this  man  was  able  to  force  her  to  keep  the  child  that  she 
wanted  to  release  for  adoption  Tj:1  the  sake  of  the  child  and  for  her 
own  sake  so  that  she  could  go  back  to  college. 

She  was  deprived  of  that  chance.  She  had  to  take  the  child, 
forego  her  education,  because  the  laws  allowed  this  man  to  manip- 
ulate her  in  that  way.  I  think  it  would  make  adoption  harder.  To 
that  extent  it  would  give  women  who  are  pregnant  with  children 
out  of  wedlock  a  greater  incentive  to  have  abortions  when  even 
they  may  not  want  to  have  the  abortion,  but  because  they  are 
afraid  that  if  the  child  is  born  they  will  not  be  able  to  release  the 
child  to  a  couple  who  are  loving  and  who  want  to  raise  the  child 
and  adopt  the  child. 

Ms.  Lkvick.  I  just  want  to  make  the  point  that  I  think  that  what 
Professor  Wardle's  analysis  overlooks  and  which  it  seems  to  some- 
how include  in  its  comments  is  again  ^m  assumption  that  the 
unwed  father  would  be  an  unsuitable  parent  for  the  child,  and  it 
may  well  be  that  there  are  unwed  fathers  who  would  be  suitable 
parents. 

And  rather  than  presenting  a  situation  in  which  the  unwed 
mother  would  be  required  to  have  an  abortion  or  forced  to  have  an 
abortion  because  suddenly  the  unwed  father  has  the  right  to 
oppose  the  adoption,  she  may,  indeed,  find  that  there  is  another  al- 
ternative, and  that  is  to  give  the  child  to  the  child's  natural  father. 

Senator  Hatch.  In  this  case,  the  unwed  father  did  not  want  the 
child.  He  just  wanted  to  manipulate  the  mother? 

Professor  Wardlk.  Yes,  and  I  think  here  again  we  see  the  differ- 
ence, the  problem  with  the  equal  rights  amendment  in  adopting  an 
absolute  standard,  because  not  only  does  it  strike  down  laws  that 
say  the  father  has  no  rights  based  on  the  presumption  that  the 
mother  of  a  child  born  out  of  wedlock  is  the  better  custodian  and 
will  have  greater  interests,  but  it  also  strikes  down  the  presump- 
tion that  gives  the  mother  the  benefit  of  the  doubt  and  by  giving 
her  the  benefit  of  the  doubt  gives  her  greater  rights  or  gives  the 
father  lesser  rights  or  says,  the  father,  to  exercise  his  parental 
right,  has  to  do  something,  file  a  registration,  that  the  mother  does 
not  have  to  do. 

And  to  t hat  extent,  that  it  is  based  on  a  presumption,  not  a  hard 
and  fast  rule  blocking  the  father  out,  but  a  mere  presumption  that 
makes  him  do  something  that  the  woman  does  not  have  to  do,  a 
minor  inconvenience,  even  that  minor  inconvenience  is  based  on  a 
presumption  that  is  prohibited  and  it  is  an  objective  distinction 
based  on  sex  and  would  be  unconstitutional  under  the  ERA  if 
strictly  interpreted. 

Senator  Hatch.  You  raised  an  interes  t  issue,  and  that  is, 
would  the  KRA  establish  equal  rights  in  the  mother  and  the  father 
with  respect  to  the  abortion  decision?  What  do  you  think? 

Ms.  IiKVirK  I  think  that  the  Supreme  Court  has  made  clear 
under  its  privacy  analysis  in  Danforth  that  the  right  of  consent  to 
the  abortion  resides  with  the  mother  alone  and  that  the  Court 
could  never,  in  any  circumstance,  give  a  third  party  the  right  to 
veto  that  decision. 


82 


75 


Senator  Hatch.  That  would  not  be  changed  by  the  ERA,  would 
it? 

Ms.  Lkvick.  I  do  not  believe  it  would  be  changed  by  the  equal 
rights  amendment. 

Professor  Wakdi.k.  One  of  the  most  tragic  effects  of  this  brutal 
doctrine  of  abortion  on  demand  is  that  even  father)  whose  interest 
in  their  unborn  child  may  be  greater  than  any  other  interest  they 
have  in  life  have  no  protection. 

And  the  effect  of  the  euual  rights  amendment  on  that  state  of 
affairs  is  unclear.  It  could  be  argued  that  the  lather  has  to  have  an 
equal  right  and  thus  a  married  woman  needs  her  husband's  con- 
sent or  an  unmar  ried  woman  needs  the  father  of  the  unborn  child's 
consent  to  destroy  that  life  in  being. 

On  the  other  hand,  it  could  be  argued  that  this  is  a  part  of  the 
right  of  privacy  which  is  one  of  the  exceptions  to  or  qualifications 
of  the  absolute  standard  of  the  equal  rights  amendment. 

Senator  Hatch.  In  some  States,  it  is  grounds  for  divorce  if,  for 
example,  a  woman  was  jregnant  by  another  man  at  the  time  of  the 
marriage,  Would  the  LKA  render  such  laws  unconstitutional?  Ms. 
I/evick. 

Ms.  Lkvick.  I  am  actually  not  familiar  with  many  States  that 
still  have  that  law,  but  to  the  extent  

.Senator  Hatch.  There  are  a  few  States  that  do,  I  believe. 

Ms.  Lkvick  (continuing).  To  the  extent  that  that  kind  of  a  State 
law  again  perpetuates  the  notion  that  there  is  something  special 
and  possessive  about  a  husband  s  right  to  his  wife  that  the  wife 
does  not  share  in  regards  to  her  husband,  I  think  those  laws  would 
be  ruled  unconstitutional* 

Senator  Hatch  Professor  Wardle. 

Professor  Wardi.e.  Most  commentators  say  that  those  laws  would 
be  ruled  unconstitutional.  I  do  not  think  their  analysis  is  good  be- 
cause the  assumption  that  underlies  the  rule  that  allows  a  man  to 
annul  a  marriage  if  his  wife  was  unknowingly  pregnant  by  another 
man  at  the  time  of  marriage  is  not  based  on  any  notion  that  the 
husband  can  have  sex  with  whomever  he  wants  and  the  woman 
can  only  have  sex  with  her  husband.  It  is  oaseH  on  the  violation  of 
one  of  the  fundamental  assumptions  of  marriage  itself— that 
during  marriage  the  woman  will  conceive  and  bear  children  only  of 
her  husband  and  not  of  anyone  else. 

And  to  the  extent  that  that  might  come  within  the  unique  physi- 
cal characteristic  exception  I  do  not  know. 

Senator  Hatch.  Let  me  ask  you  this.  With  respect  to  child  custo- 
dy, the  KKA  project  states  that  so-called  tender  age  laws  which  es- 
tablish the  presumption  of  custody  in  the  mother  are  unconstitu- 
tional. Do  you  both  agree  with  that9 

Ms.  Lkvick.  Yes. 

Professor  Wakiji.f..  That  would  be  the  effect. 

Senator  Ha  re  11.  The  KKA  project  states  that  new  forms  of  child 
support  enfoi cement  and  debt  collection  laws  v/ill  be  required  by 
the  equal  rights  amendment.  Would  you  agree  that  this  would  be 
necessary  in  order  to  comply  with  the  amendment? 

Ms  Lkvick.  I  think  that  it  in  quite  possible  that  in  States  .vhich 
have  no  kind  of  wage  garnishment  or  significant  enforcement 
mechanism  lor  support  awards,  but  they  have  other  kinds  of  en- 
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forcemeat  mechanisms  for  other  kinds  of  civil  debts  that  there  may 
well  he  a  requirement  that  these  kinds  of  enforcement  mechanisms 
be  extended  to  the  support  area. 
Senator  Hatch  I  see,  Professor  Wardle. 

Professor  Wakiu.k.  Most  likely,  and  I  would  add,  again,  this  is 
one  of  the  changes  that  I  would  welcome. 

Senator  Hatc  h.  OK.  The  KRA  Project  states  that  the  Uniform 
Reciprocal  Knforcement  ol  Support  Act  adopted  by  a  number  of  the 
States  would  be  unconstitutional  under  the  KRA  because  it  imposes 
a  different  duty  of  support  upon  women  than  upon  men.  Do  both  of 
you  agree  with  that  statement? 

Ms  Lkvick.  To  the  extent  that  it  imposes  a  different  require- 
ment of  support,  I  would  agree. 

Professor  Waiim.k.  To  the  extent  that  there  is  sex  discrimination, 
yes. 

Senator  Hatch.  OK.  The  KRA  project  states  that  State  alimony 
laws  which  only  allow  alimony  to  the  wife,  not  the  husband,  upon 
dhoree  would  be  unconstitutional.  I  think  both  of  you  have  agreed 
with  that  statement. 

Professor  Wakih.k.  They  already  are. 

Senator  Hatch.  Ail  right.  That  is  Orr  v.  Orr? 

Professor  Wakdlk.  That  is  correct. 

Senator  Hatch.  If  a  long-term  analysis  of  the  allowance  of  alimo- 
ny determined  that  a  disproportionate  number  of  alimony  awards 
in  some  jurisdiction  went  to  women,  would  the  law  in  such  a  juris- 
diction be  unconstitutional  because  of  the  disparate  impact  upon 
men?  Ms.  Levick. 

Ms.  IjKVK'k.  I  do  not  think  they  would  be  ruled  unconstitutional. 
In  a  disparate  impact  analysis  under  the  equal  rights  amendment, 
as  under  the  equal  protection  clause,  one  would  want  to  be  looking 
at  the  basis  for  the  classification  and  the  extent  to  which  that  clas- 
sification reen forced  sexual  stereotypes. 

As  with  discussions  that  I  know  have  been  presented  before  this 
committee  on  the  progressive  income  tax  which  one  might  also 
argue  disadvantages  men,  an  increased  number  of  support  awards 
to  women  in  the  event  that  those  awards  were  appropriately  ex- 
truded could  not  be  considered  to  hi1  discrimination  against  men.  In 
fact,  what  they  would  be  doing  would  be  attempting  to  ameliorate 
•  lie  effects  of  discrimination  against  women. 

Senator  Hatch.  As  you  know,  however,  most  advocates  of  the 
KRA  contend  that  it  would  outlaw  even  public  policies  resulting  in 
an  equal  impact  upon  a  defined  category  of  people? 

Ms  I.kvick  I  do  not  understand. 

Senator  Hatch.  Haven't  KRA  proponents  consistently  argued 
that  the  disparate  import  notion  of  discrimination  applied  to  the 
KRA  and  that  the  purpose  behind  a  public  policy  was  not  necessari- 
l\  relevant*1 

Ms   I.KVick   That  is  not  my  understanding  of  what  the  propo- 
nents of  tiie  equal  rights  amendment  have  said. 
Senator  Hatch  All  right.  Professor  Wardle. 

Professor  Wakdi.k  I  am  not  sure  what  the  outcome  would  be  on 
disparate  impact  in  alimony  awards.  I  think  a  good  example*  is  in 
child  custody  cases.  If  you  coulu  find  that  SO  percent  of  the  child 


ERIC 


b-1 


custody  awards  m  contested  cast's  went  *o  women,  would  you  have 
to  require  the  court  to  award  custody  in  half  the  cases  to  fathers? 

Senator  Hatch.  It  would  certainly  give  men  an  opportunity  to 
come  in  argue  that  their  constitutional  rights  are  being  violated. 

Professor  Wakdi.k.  You  bet,  and  that  is  the  problem.  There  is  a 
real  tension  between  de  facto  and  de  jure  discrimination.  Some- 
times you  can  have  sex-neutral  language  and  still  have  sexual  dis- 
tinction in  outcome,  and  if  you  attempt  to  require  equality  in  out- 
come, what  you  do  is  set  up  quotas  and  effectively  change  the  sex- 
neutral  language. 

How  that  tension  would  be  resolved  under  the  ERA  I  do  not 
know.  There  is  such  a  tremendous  debate  under  the  14th  amend- 
ment. The  whole  area  is  unclear 

Senator  Hatch.  If  I  could  make  one  comment,  we  did  have  a 
hearing  on  this  and  even  proponents  agreed  that  the  disparate 
impact  analysis  or  the  effects  test  would  apply.  Even  the  propo- 
nents have  testified  that  that  is  so. 

Ms,  Lkvic  k  I  was  not  disagreeing  that  it  would  apply.  I  was  only 
responding  to  your  comment  that  it  would  prohibit  all  classifica- 
tions, and  it  is  not  my  understanding  that  that  is  what  it  will 
affect. 

Senator  Hatch.  But  it  will  apply.  What  you  are  saying  is  that 
there  will  be  distinctions  between  good  and  bad  class*  ications. 

Ms.  Lkvick  I  only  wanted  to  make  a  comment  regarding  the 
child  custody  situation.  There  have  been  two  attempts  that  I  know 
of  in  Colorado  to  make  the  argument  that,  in  fact,  unequal 
amounts  of  custody  awards  to  women  did  constitute  disparate 
impact,  and  those  arguments  were  rejected  largely  for  the  reasons 
that  1  set  forth  which  is  that  it  does  not,  in  fact,  reflect  discrimina- 
tion but  rather  a  reasonable  judgment  of  the  court  as  to  what  is 
appropriate  in  those  kinds  of  cases. 

Professor  Wakdlk.  I  am  also  aware  of  two  cases  in  Colorado  in 
which  the  argument  was  made  in  the  child  custody  context.  In  the 
In  Re  Franks  case,  the  Colorado  Supreme  Court  rejected,  and  I  do 
not  have  the  language  at  my  fingertips,  but  the  argument  was 
made  that  because  more  women  than  men  were  awarded  custody 
that  the  system  of  awarding  custody  was  unconstitutional  under 
the  State  KKA. 

The  judges  said: 

We  reject  th;n  position  because  the  statistics  you  have  presented  to  support  your 
argument  do  show  that  more  women  than  men  tfet  custody  but  they  do  not  let  us 
know  whether  the  men  in  those  eases  wanted  custody,  whether  they  were  contesting 
custody  They  just  let  us  know  the  outcome. 

Senator  Hatch.  Had  they  wanted  custody  

Professor  Wakdlk.  The  negative,  the  negative  pregnant  in  that 
statement  is  that  if  the  men  had  wanted  custody  and  if  the  statis- 
tics showed  that  greater  percentage  of  women  got  custody  than 
men,  then  you  would  have  a  violation  of  the  State  ERA. 

And  that  gets  us  into  quotas  in  which  we  end  up  doing  what  we 
intended  to  abolish  in  the  name  of  equality. 

Ms,  Lkvick.  Well,  I  would  have  to  disagree,  first  of  all,  that  the 
equal  rights  amendment,  in  any  way,  would  require  equality  of  re- 
sults or  exact  equality  of  numbers.  The?  equal  rights  amendment  as 


ERLC 


85 


7N 

suth  miii  other  antidiscrimination  provisions  is  really  about  provid- 
ing .a. j1  promoting  equality  ol  opportunity. 

pMjh«s.,n»'  W\kim.k.  But.  you  know,  we  have  a  Mth  amendment, 
and  the  purpose  of  tin*  equal  rights  amendment,  they  say,  is  to 
make  v>:  be  treated  as  the  same  kind  of  a  classification  as  race  is. 

Wli.it  about  quota  systems/  What  about  affirmative  action?  What 
about  tiakke?  What  about  Weber?  Can  we  simply  transform  those 
concepts  and  put  them  in  the  sex  discrimination  area  so  that  we  do 
have,  do  allow,  do  permit  and,  in  fact,  judicially  do  require,  in  souk* 
rases,  quotas. 

Senator  Hatc  h.  In  other  words,  this  is  going  to  be  left  up  in  the 
air  ami  it  may  very  well  come  down  to  where  you  have  application 
of  the  quota  mentality  in  quotas  in  custody  battles. 

Professor  Wakoi.k.  Precisely;  !{0  years  ago  when  the  Supreme 
Court  decided  limirn  v.  Hoard  uf  Eduvutumt  no  one  would  have  be- 
lieved you  if  you  had  su id  that  in  order  to  achieve  racial  equality 
vou  (a  oil  Id  set  up  racial  quotas. 

Thirty  yean  from  now  we  may  look  back  and  be  saying  the  same 
sort  ol  tilings  about  sexual  equality  in  family  relations,  custody,  ali- 
mony I  would  hope  that  it  would  not  develop  that  way.  It  should 
not  develop  that  way.  but  we  ought  to  try  to  do  something  to 
insure  that  it  vvil!  not  develop  that  way. 

Senator  Natch  We  may  rot  be  able  to  do  that  if  the  ERA  is 
locked  into  the  Constitution. 

Professor  Wakoi.k.  Kxactly. 

Senator  Hatch.  The  KRA  project  states  that  awards  of  alimony, 
dependent  upon  concepts  of  fault  in  the  breakup  of  the  marital  re- 
lationship, would  be  unconstitutional- under  the  ERA,  Do  both  of 
vou  agree  with  that  conclusion? 

\K  l.r:viCK  I  am  not  exactly  sure  in  what  context  the  statement 
is  oeing  made  However,  to  the  extent  that  we  know  for  a  fact  that 
fault  in  many  instances  in  the  past  has  been  used  discriminatorily 
against  women  in  that  wom;*n  who  have  been  held  at  fault  have 
been  awarded  lesser  support  whereas  men  who  have  been  held  at 
fault  have  not  been  penalized  with  a  greater  amount  of  support,  I 
think  there  is  some  inherent  discrimination  in  the  way  in  which  it 
has  been  applied. 

Senator  Hatch  Let  me  clarify  that  a  little  bit.  Prof  Barbara 
Mrown  in  her  textbook  on  women's  rights  has  stated  that  the  use  of 
I. mil  a^  ;i  lactor  in  the  determination  of  either  support  or  alimony 
obligations  v  >uld  be  unconstitutional  because  it  would  have  a  neg- 
ative disparate  impact  upon  women.  Do  you  agree  with  that? 

M>  I.kvick  1  think  that  is  the  same  point  that  I  just  made1  that 
we  ha\e  -»'en  it  applied  unevenly  between  women  and  men. 

S-natoi  Hatch  Hut  it  would  be  rendered  unconstitutional.  You 
would  agree  with  Barbara  Hrown? 

\1»  I.kvh  k  1  think  that  it  would  be  subject  to  a  disparate  impact 
,inal> 

Professor  Wakoi.k  II  her  assumption  is  correct,  her  conclusion  is. 
I  am  not  -aire  tliM  her  assumption  is  correct. 

Senator  IIaicii.  The  ERA  project  has  slated  that  the  termination 
uf  alimony  upon  the  remarriage  of  a  spouse  receiving  the  alimony 
HrtiM  be  unconstitutional.  Ho  you  both  agree  with  that  statement? 

M  •  Lkmck  The  termination  of1  alimony? 
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Senator  Hatch  Yes,  do  you  agree  with  that?  That  is  the  conclu- 
sion of  the  KRA  project  study. 

Ms.  Lkvick.  If  the  statute  required  that  alimony  be  terminated 
on  the  remarriage  of  either  spouse  who  was  receiving  the  alimony, 
assuming  that  alimony  in  and  of  itself  was  sex  neutral,  I  do  not  see 
any  violation  of  the  equal  rights  amendment. 

Senator  Hatch.  Do  you  agree  with  that? 

Professor  Wakdlk.  1  would  agree  with  Ms.  Ijevick's  analysis.  I 
think  the  KRA  project  is  wrong  on  that,  but  I  am  not  sure  why 
they  reached  that  concl  ision.  I  cannot  recall  what  was  the  argu- 
ment behind  it.  Maybe  it  is  a  disparate  impact  argument. 

Senator  Hatch.  This  study  is  an  extremely  interesting  one.  It 
says; 

Although,  as  we  have  seen,  alimony  is  awarded  in  letw  than  10  percent  of  all  di- 
vorces, several  aspect*  of  it  today  are  Bex  discriminatory  and  will  be  unconstitution- 
al after  passage  of  the  equal  rights  amendment. 

First,  under  present  law  in  many  states*  alimony  is  awarded  only  to  wives  and  is 
pa'-uhle  only  hy  husbands.  Secondly,  awards  of  alimony  are  based,  in  many  in- 
stances, on  concepts  of  fault  in  the  conduct  of  breakup  of  the  marital  relationship. 

Third,  alimony  almost  always  ceases  upon  the  wife's  remarriage.  Finally,  because 
in  many  states  alimony  is  payable  only  by  husbands,  men  alone  are  subject  to  crimi- 
nal sanctions  for  nonpayment  of  alimony. 

In  all  of  these  cases  alimony  as  it  is  known  today  is  sex  discriminatory.  Statutes 
which  conform  to  the  Fqual  Rights  Amendment  must  include  the  following  provi- 
sions . 

And  then  they  g )  into  those  provisions. 

I  would  appreciate  it  if  you  would  both  look  that  study  over  and 
offer  additional  comments.  This  has  been  an  extremely  interesting 
hearing.  It  has  been  one  of  the  most  interesting  ones  for  me. 

Of  course,  domestic  relations  law  comes  right  down  into  the 
basics  of  life  for  all  of  us.  So  by  nature  I  suppose  it  would  be  more 
interesting.  But  both  of  you  have  been  just  excellent  in  presenting 
your  respective  points  of  view  here  tod  y. 

Do  you  mind  if  I  keep  going? 

Senator  DkConcini.  Go  ahead. 

Senator  Hatch.  I  would  be  happy  to  yield  anytime  you  would 
lil;  v.  Senator  DeConcini. 

Senator  DkConcini.  Thank  you,  Mr.  Chairman.  I  have  no  ques- 
tions. 

Professor  Wakdi.k  Mr.  Chairman,  hefore  you  go  on,  as  you  read 
that,  again,  thai  does  not  f?ive  the  reasoning  for  their  conclusion, 
and  it  seems  to  me  that  their  reasoning  on  this  point  is  pretty  sus- 
pect . 

lint  there  is  one  point  that  this  brings  to  mind.  Some  people 
thought  that  by  throwing  out  fault  you  wi.uld  help  women,  and  so 
we  have  no  fault  laws.  Prof.  Ignore  Weitzman  has  produced  a  very 
compelling,  a  very  moving  study  of  the  impact  of  no-fault  laws  on 
women  and  children  in  which  she  uses  the  term  "improverish." 

She  says  that  divorce  under  the  no-fault  statute  in  California  im- 
poverishes women  and  children.  Ironically,  by  doing  away  with  sex- 
based  kinds  of  presumpt ions  and  fault-based  kinds  of  presumptions, 
there  was  an  old  rule  of  thumb  that  a  woman  would  get  about  one- 
third  if  there  had  been  a  significant  period  of  time  of  marriage. 

Well,  now  they  have  abolished  th;;t  presumption,  and  what  did 
Hie\  put  bark  in  its  place?  Well,  something  that  makes  it  harder 


lor  the  woman  to  get  anything.  She  has  to  prove  every  point  and 
prove  it  in  the  face  often  ul  a  hostile  judge  who  thinks:  "Look,  you 
can  go  out  and  get  a  job.  So  1  will  give  you  2  years  of  alimony  to 
get  schooling  and  then  you  can  support  yourself'/'  after  15  years  of 
marriage.  As  a  result,  ironically,  Professor  Weit/man  points  out 
the  unpad  of  abolishing  these  kinds  of  presumptions  has  been  to 
hurt  rather  than  help  the*  homemaker. 

You  see.  judges  who  have  to  decide  these  very  difficult  cufw  do 
not  sit  and  ponder  on  them  for  hours  and  days.  They  have  a  heavy 
caseload,  and  when  the  case  comes  before  them,  they  resolve  it 
quickly  and  move  on  to  the  next  one.  They  do  not  devote  a  lot  of 
attention  to  the  particular  facts  and  circumstances.  They  simply 
move  right  through  it,  and  it  is  very  difficult.  It  creates  a  greater 
burden  on  the  women  to  receive  anything  iT  she  has  to  start  from 
scratch  rather  than  start  from  a  presumption. 

Senator  Hatch.  I  did  not  mean  to  cut  you  off,  but  let  me  give 
you  one  other  paragraph  in  the  ERA  study  itself.  It  explains  why 
alimony  is  unconstitutional: 

I'rifl#  r  rurrrrit  pr.ichn1.  a  wife's  remarriage  terminates  alimony  payments  and  a 
[mi ••kind's  rein.irr'Uitfe  often  serves  as  a  reason  to  reduce  the  amount  of  alimony 
nwed  his  former  <vik  Attain,  to  the  extent  that  alimony  serves  as  pay  for  uncunv 
Itensated  work  performed  during  marriage,  to  end  alimony  upon  remarriage  will,  in 
m.inv  inquires,  serve  Jo  discriminate  against  a  wife  who  worked  without  pay  in  her 
('inner  home 

Do  you  agree  with  that  underlying  assumption? 

Ms  Lkvick.  Well,  I  would  reiterate  the  point  that  I  made  earlier, 
which  is  because  alimony  payable  only  to  women  has  been  stricken 
down  now  in  most  States,  that  what  we  really  need  to  be  concerned 
about  is  an  equal  treatment  of  men  and  women  following  divorce 
or  remarriage  and  termination  in  either  case,  and  if  both  men  and 
women  were  treated  equally*  if  alimony  terminated  in  neutral 
terms  at  the  time  that  the  party  receiving  it  remarried,  1  do  not 
think  that  there  would  be  a  violation  of  the  equal  rights  amend- 
ment. 

Senator  Hatch.  But  even  though  the  study  presumes  alimony 
being  paid  to  both  sides,  they  say  its  termination  upon  remarriage 
would  he  unconstitutional  That  is  what  the  study  concludes  basi- 
<  ;ill\  on  the  basis  of  the  disparate*  impact  analysis. 

M>  I.KVirk.  Well,  1  am  not  sure  that  I  agree  with  the  conclusion. 

Senator  Hatch.  OK. 

\1v  I.kvh  k  I  just  M anted  to  make  the  point.  I  am  verv  glad  that 
I'roli-wir  Wardle  hrouuht  up  Lenore  We't/man  s  study.  It  is  a 
*tml\  that  m.inv  of  us  have  looked  at  and  have  Iwvn  verv  troubled 
\w  because  n|  t  he  enormous  disparity  t  hat  it  represents  and  reflects 
iii  the  ecouoir-  v  condition  of  women  following  divorce. 

Hot  I  think  it  is  important  to  recognize  that  one  of  the  important 
findirut-  tli.it  her  studv  indicates  is  that  it  is,  indeed,  the  lack  of 

i  I  I  ■<  1 1 1 1 1 1  it  *    .11  wl   V  .1 1  In    tll.lt    I  <  <U  t  Ul  tit  (1   WolDi  U  1  nil  u(  J I  it  I M  I  n  t 

he.  ■'not  i  ihuted  to  their  impoverishment,  and  certainly  not  exclu- 
-im'K  .m  indication  .if  whether  it  is  fault  divorce  or  no-fault  di 
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ERIC 


HI 

duet,  but  which  do  not  apply  similarly  to  men,  will  ho  rendered  un- 
constitutional. Do  both  of  you  agree  with  thai? 

Ms  Lkvick  Yes 

Professor  Wakdlk.  Yes. 

Senator  Hatc  h.  Tho  present  Solicitor  General  of  the  United 
States,  Rex  I*eef  has  written  that  the  ERA  will  not  only  affect  the 
prospective  application  of  State  alimony  and  custody  laws  but  that 
it  will  also  call  into  question  existing  alimony  and  custody  orders 
handed  down  under  existing,  newly  invalid  laws  since  such  orders 
are  in  the  nature  of  continuing  orders 

To  what  extent  will  ERA  be  applicable  to  such  exising  orders? 

Ms.  Lkvicu.  First  of  all,  custody  and  support  awards  are  always 
subject  to  bring  reopened.  They  are  continuing  orders  and  there 
are  always  grounds  which  permit  modification  or  reconsideration. 

Senator  Hatch.  Hut  assuming  that  existing  laws  are  found  to  be 
sox  discriminatory  

Ms.  Lkvick  I  think  that  Congress  could,  in  its  legislative  history, 
certainly  indicate  its  view  about  retroactivity  of  the  amendment 
and  tin*  extent  to  which  it  would  require  a  reopening  of  these 
awards 

Senator  Hatch.  Marna  Tucker,  one  of  the  proponent  witnesses  at 
our  first  ERA  hearing,  said  that  existing  alimony  and  custody 
orders  would  be  opened  up  if  the  ERA  was  deemed  to  constitute  "a 
major  change  in  circumstances."  Would  you  agree  with  that? 
Would  the  ERA  constitute  a  major  change  in  circumsMnces? 

Ms.  Lkvick.  Custody  and  family  relations  law  has  typically 
looked  to  changes  in  fact  as  changes  in  circumstances.  Whether  or 
not  a  change  in  the  law  would  constitute  this  type  of  change  in  cir- 
cumstances is  one  that  I  am  not  absolutely  certain  about. 

Rut  1  think  the  point  to  reiterate  here  and  to  underscore  is  that 
the  area  of  family  law  has  always  been  a  very  volatile  and  ongoing 
consideration  of  the  obligations  and  rights  of  the  parties  involved. 

To  whatever  extent  an  equal  rights  amendment  might  require 
reconsideration  of  some  of  these  awards,  I  do  not  believe  it  would 
be  any  greater  than  the  extent  to  which  many  of  these  awards  are 
eunently  being  reopened. 

Professor  Wakdlk  Mr  Chairman.  I,  first,  disagree  with  the 
statement  that  you  road  from  the  previous  witness.  I  do  not  think 
tli.it  vou  would  have  to  find  that  there  was  a  change  of  circum- 
stance in  oiiler  to  find  that  custody  and  support  orders  would  have 
to  l>e  reviewed,  because  change  of  circumstance1  is  the  statutory  or 
common  law  standard  for  modification  of  custody  and  support, 

Tho.e  are  not  Miperior  to  the  Constitution,  and  if  the  equal 
right-  amendment  is  passed,  it  will  become  a  part  of  the  Constitu- 
tion ai.H  will  supersede  those.  So  you  do  not  need  to  have — you 
might  not  even  need  to  satisfy  the  statutory  grounds  to  modify  eus- 
lodv  ind  award 

Tin  ..4 1  and  eU  nil  nl  is,  *hat  is  tin- retroactive  effect.  There  could 
be  i vvo  effect;-  One  effect  would  be.  since1  a  woman  was  given  a 
greater  amount  of  money  under  the  pre-KKA  than  she  would  be 
after  the  KK.V  >he  has  to  give  back  tho  money  she  got.  I  do  not 
think  that  elleet  would  flow  I  do  not  think  they  would  require 
women  to  ret  urn  money 
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lint  I  (Id  think  that  it  is  likely  that  they  would  have  to  reconsid- 
er, if  a  woman  nil  no  in  or  a  man  came  into  court,  reconsider  custo- 
dy and  support  decrees  under  the  new  standard,  which  is  constitu- 
tionally required,  because  the  court  has  continuing  jurisdiction, 
and  to  allow  the  old  sex-based  standard  ^nd  decree  to  stand  would 
allow  a  continuing  le^al  imposition  that  violates  the  ERA. 

Ms.  Lkvick  I  would  just  add  here1  that  to  the  extent  that  the 
KKA  mitfht.  indeed,  require  a  reopening  some  of  these  awards, 
what  it  probably  would  do  is  benefit  those  .vomen  who  have  not 
been  accorded  the  full  value  of  their  own  homemaker  status  in 
prior  awards. 

Senator  Hatch.  Under  the  E!IA,  would  laws  providing  tax  ex- 
emptions or  other  tax  benefits  to  widows  but  not  to  widowers  be 
unconstitutional? 

Professor  Wakdi.k.  I  believe  they  would,  yes. 

Ms.  Lkvick.  I  think  they  would  be. 

Senator  Hatch.  OK.  Would  the  Court's  decision  in  Kuhn  v. 
Stu  rm,  the  lt>7l  case,  be  overturned? 

Professor  Wakdi.k.  I  believe  that  it  would  be  because  that  was  de- 
rided under  the  1 1th  amendment,  and  the  ERA  is  intended  to  go 
further  and  hi1  tougher  than  the  14th  amendment. 

Senator  Hatch.  Do  you  agree  with  that? 

Ms  Lkvick.  The  EKA  does  not  prohibit  an  affirmati*  -  action  ra- 
tionale in  looking  at  cases  of  sex  discrimination  so  that  1  would  not 
agree  in  the  sense  that  it  would  automatically  require  reversing 
Kuhn  v.  Shvvin.  although  I  think  it  is  very  possible  that  that  deci- 
sion would  not  stand  under  the  equal  rights  amendment. 

Senator  Hatch.  In  that  case,  the  Court  upheld  a  statute  that  pro- 
vided widows  with  tax  exemptions  but  not  widowers.  So  you  are 
saying  it  would  be  overruled. 

Professor  Wakdi.k.  Yes.  Mr.  C  hairman. 

Ms.  Lkvick.  Yes. 

Senator  Hatch.  OK.  That  is  all  I  need  to  know. 

The  EKA  project  states  that  separate  property  systems  or 
common-law  property  systems  may  be  unconstitutional  after  pa;  ■ 
sage  of  the  ERA  since  these  are  laws  neutral  on  their  face  but  dis- 
criminatory in  impact. 

The  project  further  describes  this  particular  impact  of  the  BRA 
as  "one  of  the  most  important  reforms  ewr  to  take  place  in  Ameri- 
can law  "  Do  you  agree1  with  that  statement? 

Ms  Lkvick  1  am  sorry  hut  I  think  I  missed  the  key  pari  of  your 
quest  ion. 

Senator  Hatch  OK.  The  project  states  that  separate  property 
a- -terns  or  common  law-property  systems  may  be  unconstitutional 
after  pasMiue  of  the  KKA  because*  these  are  lav.:-  'neutral  on  their 
face  hut  discriminatory  in  impact.11 

Now,  the  project  describes  this  effect  of  the  KKA  as  "one  of  the 
most  important  reforms  ever  to  take  place  in  Amcrjvari  ia.v.'  Do 
vou  ajjrrr  witji  that  .^atrmeni? 

Ms  Li-.vie  k  The  continuing  efT'vi  of  remmnn-lav.  property  States 
ha.  largely  been  minimized  hv  the  passage1  of  ^niehle  distribution 
laws  that  have*  essentially  manatfee)  to  overcome  the  total  presump- 
tion that  common -law  property  States  plan1  in  the*  hands  of  the 
mar) 


To  the  extent  that  there  would  he  any  kind  of  lingering  discrimi- 
iation  in  those  States,  I  think  that  the  analysis  is  correct  in  that 
the  discriminatory  impact,  of  title  laws  might  well  result  in  their 
invalidation  under  an  equal  rights  amendment. 

Hut  I  think  it  is  important  to  recognize  that  in  most  States  this 
is  already  taking  place. 

Senator  Match.  Thank  you.  Do  you  agree? 

Professor  VVakim  K.  Yes'  it  would  invalidate  key  portions  of  inte- 
grated common-law  \ko[a  rty  systems  and  thus  compel  total  revi- 
sion of  those  common  law  property  systems  in  order  to  keep  the 
systems  coherent. 

Senator  Hatch.  Would  the  ERA  require  as  a  constitutional 
matter  tne  community  property-type  system  that  we  have  in  some 
of  our  Western  States? 

M.:  l.i:viCK.  Again,  I  think  that  this  is  an  academic  question  be- 
cause the  passage  of  equitable  distribution  law;  in  most  States  has 
es.-Mnfially  accomplished  this. 

Professor  Wardi.k.  I  believe  that  it  would  require  community- 
property  like  systems.  I  do  not  think  any  State  would  be  compelled 
to  adopi  the  community  property  system. 

Senator  Hatch.  Ms.  Levick,  are  ycu  saying  that  the  system  has 
» I  ready  been  established. 

Ms.  Lkvic-k.  The  system  has  largely  been  established  in  most 
States  througn  the  principle  of  equitabh?  distribution  as  well  as  the 
Jniform  Marriage  and  Property  Act  which  will  also  be  accomplish- 
ing the  same  thing. 

Senator  Hatch.  The  ERA  project  suggests  that  even  if  communi- 
ty properly  laws  were  mandated  by  the  amendment,  such  a  change 
would  be  inadequate  if  it  only  dealt  with  property  obtained  by  a 
spouse  following  the  ratification  of  the  ERA.  Do  you  agree  with 
their  assessment  on  that7 

Ms  Lkvick  I  think  there  may  be  some  due  process  consider- 
ations, though,  that  would  have  to  be  harmonized  wit^  the  equal 
rights  amendment. 

Professor  Warolk.  As  we  said  before,  that  is  :.  question  of  retro- 
activity, and  we  are  not  sure  how  it  would  be  resolved  but  ;t  :\>u!d 
he  resolved  as  the  project  suggests, 

Senator  Hatch  The  KRA  project  states  the  remaining  contnun- 
law  dower  or  courtesy  statutes  will  likely  be  unconstitutional 
under  the  KRA  as  well  as  existing  forced  share,  cr,  nonbarrabie, 
statutes  win  h  have  e/feetivelv  replaced  dower  rights  Do  ycu  atree 
with  llvi!"' 

Ms  Lkvick  I  have  to  confess  that  I  do  not  fully  understand  v  uit 
those  <*,ite.tes  provide  mi\ 

Senator  Hatch.  OK.  What  about  you,  Professor? 

Professor  Wahiilk.  Well,  (o  the  extent  that  trios-,  statutes  do  pro- 
vide thai  ;i  widow  has  some  orotection  that  a  widower  does  not 
have,  lor  instance,  the  creditors  cannot  reach  a  wMowc'.h  share  in 
property  IHd  by  the  entireties,  then  they  would  he  sex  discrimina- 
torv  laws  and  I  hey  would  he  held  to  violate  the  KRA. 

Senatoi  Hatch  All  right.  The  KRA  project  states  that  tenancy 
by  the  entirety  forms  of  property  ownership  will  be  rendered  un- 
constitutional under  the  KRA  because  they  substantially  inhibit 
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the  granting  iif  credit  to  one  spouse  or  the  other  and  normally  dis- 
advantage the  wife. 

Would  you  agree  with  that  statement?  Would  tenancy  by  the  en- 
tirety become  an  unconstitutional  form  of  property  ownership  by  a 
married  couple? 

Ms  Lkvick.  I  would  essentially  offer  the  same  answer  that  I  of- 
fered on  the  common-law  issue,  and  again,  underscore  the  fact  that 
this  is  largely  already  occurring  in  most  States. 

Professor  Wakim.k.  Yest  it  is  largely  already  occurring,  but  I 
think  there  are  still  two  States  that  do  have  gender-based  discrimi- 
nation in  entireties  laws.  They  would  be  unconstitutional  under  the 
KKA. 

Ms.  Lkvk  k.  I  would  agree  with  that. 

Senator  Hatch.  Are  you  saying  that  the  KRA  would  not  effect 
any  substantial  changes  in  present  property  laws?  Your  earlier 
answer  to  my  question  on  common-law  property  statutes  seemed  to 
suggest  that  it  would. 

Ms  Lkvick.  What  I  am  saying  in  the  area  of  title  and  property 
to  the  extent  that  becomes  significant  in  property  distribution  at 
the  time  of  divorce,  most  States,  either  through  the  adoption  of 
community  property  schemes  or  equitable  distribution  laws,  have 
essentially  effected  a  method  for  overcoming  the  discrimination 
that  existed  in  common-law  property. 

Senator  Hatch.  So  you  would  disagree  with  the  study  conclusion 
that  these  things  would  be  changed? 

Ms  Lkvick  Well,  1  think  it  is  important  to  recognize  that  basi- 
cally I  guess  it  is  about  since  19H0  or  197!*  that  we  have  seen  the 
greatest  development  in  family,  and  I  know  that  many  of  the  stud- 
ies that  have  been  done  in  this  area,  including  some  of  the  very 
eark  works  on  the  ERA,  have  been  written  10  and  12  years  ago. 

This  is  a  very  recent  development  and  it"  u  important  to  recog- 
nize that  it  has  been  that  recent. 

Senator  Hatch.  But  then  why  would  Mama  Tucker  have  testi- 
fied at  the  first  hearing  on  this  subject  last  year  that  she  felt  there 
■•v'.-'jld  he  many  changes  in  property  laws  as  a  resuii  of  the  ERA's 
rat  Miration. 

Ms  l,i  vicK  I  do  not  disagree  that  then  would  be  many  changes 
required  m  property  laws  I  am  only  saying  that  many  of  them 
.wmld  !*\  In  a  certain  extent,  academic,  because,  in  practice,  much 
of  what  we  are  concerned  about  is  already  taking  place. 

Senator  Hatch  fiven  in  community  property  States.  )  would 
.'isMim*-  the-  laws  treating  men  and  women  differently  in  such  mat- 
ter*, as  management  or  the  characterization  of  debts  as  separ.de  or 
i-.immiiriitv  would  he  in  violation  of  the  KRA  Am  I  correct  on  that? 

Professor  Wakm.K.  Yes. 

M.*,  Lkvick.  Yes 

Senator  1 1  \  r<  h  Aim  I  correct  fhe.t  anything  that  was  determined 
I.*  In  ij,i<  oa.  titutional  under  the  KRA  with  respect  to  alimony  gen- 
erally would  also  be  field  unconstitutional  with  respect  to  alruony 
pendente  lite,  or  alimony  during  the  pendency  of  tf.e  divorce  litiga- 
tion" 

lYiif^sor  Wahim.k  Yes. 

M-  I.kvick  Yes,  I  thnikdha*  is  correc1.. 
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Senator  Hatch.  Would  Federal  immigration  laws  which  treat  dif- 
ferently the  mothers  and  lathers  of  individuals  in  this  country  for 
purposes  of  immigration  be  unconstitutional  under  the  ERA? 

Ms  Lkvick.  I  am  not  familiar  with  how  those  laws  discriminate 
between  men  and  women. 

Senator  Hatch.  Those  immigration  laws  give  preference  to  moth- 
ers hut  not  to  fathers  in  admission.  Would  not  they  be  stricken? 

Ms.  Lkvick  They  would  probably  be  stricken,  but  again,  I  am 
not  aware  of  the  context  in  which  it  arises. 

Senator  Hatch.  I  would  be  happy  to  have  you  submit  additional 
information  to  us  if  you  decide  later  that  your  statement  is  not  ac- 
curate. 

Ms  Lkvick  Thank  you. 

Senator  Hatch,  l«>t  me  conclude  by  asking  each  of  you  several 
more  questions.  Now,  these  are  largely  philosophical  questions 
about  the  impact  of  the  equal  rights  amendment  upon  the  tradi- 
tional concept  of  the  family  in  American  law. 

The  National  Conference  of  Catholic  Women  has  said  the  follow- 
ing about  the  tilt  A a  "The  ERA  would  destroy  the  safeguards  society 
has  erected  around  the  wife  and  the  mother  as  the  center  of  the 
family." 

How  would  you  respond  to  that  concern,  Ms.  Levick? 

Ms  Lkvick,  I  do  not  think  that  the  equal  rights  amendment  will, 
in  any  way,  impair  the  traditional  family.  I  think  that  what  the 
equal  rights  amendment  will  do  will  enhance  the  rights  and  re- 
sponsibilities of  each  member  in  the  traditional  family  and  insure 
that  each  individual  member  of  the  family  has  the  right  and  the 
ability  to  pursue  the  particular  course  that  they  choose  to  pursue 
and  not  be  penalized  for  doing  that. 

The  way  that  our  laws  have  traditionally  operated  in  this  coun- 
try have  been  to  essentially  penalize  the  woman  who  chooses  to  be 
a  homemaker  once  she  finds  herself  in  divorce  and  finds  herself 
uniting  much  less  than  she  might  otherwise  be  entitled  to. 

Senator  Hatch.  Professor? 

Professor  Warim.k.  1  agree  with  the  Catholic  Women's  statement. 
That  is  the  gravest  concern  J  have,  because  it  would  purge  the  law 
and  purge  public  policy  of  any  presumption  that  ravors  or  encour- 
ages the  woman  to  assume  a  full-time  role  in  the  home,  because 
that  is  a  sex-basrd  presumption,  because  it  draws  a  distinction  on 
t  ho  basis  of  sex. 

Senator  Hatch.  Ms.  Levick,  you  do  not  disagree  that  the  ERA 
would  purge  the  law  of  that  particular  presumption,  do  you? 

Ms  Lkvick  I  certainly  disagree  that  it  is  a  sex-based  presump- 
tion I  think  that  there  is  nothing,  there  is  absolutely  no  evidence 
that  I  am  aware  of  or  that  I  can  point  to,  and  there  is  nothing  that 
lias  ever  been  expressed  by  the  feminist  community  of  which  I  am 
a  part  that  has  ever  derided  or  ridiculed  those  women  who  choose 
t<»  be  hornemaker^.  To  the  contrary. 

And  I  really  must  take  offense  at  the  cartoon  that  Professor 
Wardle  mentioned  at  the  beginning  of  his  statements  here  today. 
To  the  contrary  /  think  that  the  feminist  community  has  really 
uor:'1  to  ureal  I'-ngths  to  emphasize  how  important  the  equal  rights 
amendment  wmild  he  to  really  enhance*  and  help  women  as  home- 
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makers  m  their  abil.ty  U>  continue  as  homemakers.  It  is  not  at  all 
about  depriving  ihem  of  that  opportunity. 

Senator  Hatch,  My  impression  was  that  Professor  Wardle  also 
took  offense  to  the  cartoon,  in  the  sense  that  if  it  is  true,  it  certain- 
Iv  is  an  offensive  thinu 

Ms.  I.kvu'k.  Hut  I  think  it  is  a  misperception. 

Senator  Hatch  That  may  well  he. 

Professor  Wakoi,K.  To  the  extent  t hat  the  law  provides  any  spe- 
cial benefit,  exemption,  or  encouragement  for  women  to  he  home- 
makers  that  it  does  not  provide  for  husbands  or  men,  it  would  vio- 
late the  KKA 

Thus,  it  would  purge  public  policy  of  any  attempt  to  encourage 
or  support  women  or  to  prefer  women  or  give  women  special  bene- 
fits who  stay  home  and  devote  their  full  attention  to  raising  chil- 
dren rather  than  entering  the  work  force  or  pursuing  other  inter- 
ests. 

Ms  Lkvick  Let  me  just  say,  Senator  Hatch,  however,  that  I 
think  it  is  a  mistake  here  today  to  overly  romanticize  the  notion  of 
the  woman  as  a  homemaker.  I  am  a  little  bit  troubled  that  we  are 
presenting  a  record  here  that  suggests  that  women  as  homemakers 
have,  in  fact,  received  terrific  preferential  treatment  and  great 
benefits  What  we  know  to  be  true  is  indeed  the  contrary.  Women 
have  not  received  preferential  treatment  and  they  have  suffered  in 
the  roh1  as  a  homemaker. 

I  think  it  is  important,  again,  to  recognize  that  the  equal  rights 
amendment  will  do  a  great  deal  to  ameliorate  their  condition  and 
not  to  harm  it. 

Senator  Hatch.  I  will  go  to  the  next  question.  The  California 
Commission  on  the  Status  of  Women  has  said,  'The  ERA  would 
nullify  the  existing  marriage  contract  and  encourage  a  redefinition 
df  marriage."  Is  the  commission's  assessment  accurate  in  that  par- 
ticular desci  iplton  ' 

Ms  I  i  v  n  it  I  do  not  know  what  they  mean  by  the  existing  mar- 
riage contract. 

Professor  Wakpi.K.  Well,  they  can  mean  two  things.  One  is  it 
would  encourage  private  contract  without  any  State-supported  as- 
sumption about  sex-based  roles,  who  will  raise  the  children,  And  I 
would  agree  that  that  certainly  is  true. 

Another  thing  it  might  mean  and  a  very  disturbing  possibility  is 
homosexual  marriage.  The  very  concept  of  marriage  as  a  union  be- 
tween a  man  and  a  woman,  persons  of  the  opposite  sex,  may  be 
held  S)  be  violative  of  the  equal  rights  amendment. 

There  i:.  simply  no  way  of  resolving  that  because  there  is  very 
good  authority  and  analysis  that  says  the  equal  rights  amendment 
will  have  that  impact,  require  tiumosextrnfTnnrriage  in  the  States, 
and  verv  good  authority  that  says  it  will  not. 

Senator  Hatch  Do  you  think  it  will  require  the  legalization  of 
homosexual  marriage'* 

Ms  I.kvick  No.  I  do  not.  There  is  no  precedent  to  suggest  that 
the  equal  rights  amendment  would  ever  be  interpreted  in  that  way. 

Professor  Wardi.k.  There  are  only  two  cases  1  mi  aware  of,  one 
in  Washington  that  said  no.  the  State  KKA  would  not  hold  that; 
and  one  in  Pennsylvania  just  decided  a  couple  of  weeks  ago  in 


a* 


M 

which  they  declined  to  roach  the  issue  as  to  common-law  marriage 
between  homosexuals  under  the  State  KRA. 

But  1  wonder  what  the  analysis  is.  How  can  you  say  that  a  law- 
how  do  you  pull  this  into  either  of  the  qualifications  to  the  absolute 
rule  prohibiting  sex  discrimination?  A  law  that  says  I,  a  male,  can 
marry  a  woman  but  I  cannot  marry  a  man.  That  a  woman  can 
marry  me  but  a  man  cannot  marry  me.  That  law  is  clearly  a  sex 
discriminatory  law  Now,  how  do  you  say  that  that  will  be  upheld? 
I  think  it  should  be  upheld.  I  think  homosexual  marriage  should 
not  be  required. 

Hut  I  am  concerned  how  you  make  the  argument  that  under  the 
KRA  it  would  not  be  prohibited. 

Senator  Hatch.  Well,  let  me  ask  you  this.  You  represent  the 
NOW  Legal  Ivlense  and  Kducation  Fund.  Suppose  two  homosex- 
uals came  to  you  and  said,  "The  equal  rights  amendment  has  been 
ratified.  I  want  you  to  take  my  case  as  part  of  your  responsibilities 
for  the  defense  fund.  We  think  that  the  equal  rights  amendment 
protects  our  rights  to  marry  each  other  and  enjoy  the  accompany- 
ing rights  and  privileges  that  marriage  allows." 

Ms.  Lkvick.  It  is  our  position  that  the  equal  rights  amendment 
does  not  reach  discrimination  on  the  basis  of  sexual  preference. 

Senator  Hatch  Barbara  Babcock  said,  "The  effect  that  the  ERA 
will  have  on  discrimination  against  homosexuals  is  not  clear.  It  is 
hard  to  justify  a  distinction  between  discrimination  on  the  basis  of 
the  sex  of  one  sexual  partners  and  other  sex-based  discrimination. M 
Do  you  agree? 

Ms.  Lkvick.  I  think  that  what  the  equal  rights  amendment  would 
address  would  be  discrimination  between  homosexuals,  that  treated 
homosexuals  differently  from  one  another,  but  I  do  not  think  that 
it  would  reach  the  issue  of  homosexual  marriage. 

Senator  Hatch.  I  just  do  not  see  how  that  can  be  if  you  are  treat- 
ing a  man  or  woman  differently  simply  because  of  their  sex. 

Professor  Wakm.k.  The  argument  results  from  the  Supreme 
Court  s  decision  in  Loving  v,  Virginia.  In  that  case,  there  was  a 
Virginia  statute  that  prohibited  interracial  marriage.  The  Supreme 
Court  said  that  that  was  unconstitutional,  that  you  cannot  say  that 
a  man  can  marry  one  woman  hut  not  another  on  account  of  her 
race 

Now,  il  yon  apply  that  same  logic  and  substitute  sex  for  race, 
and  say  that  a  man  can  marry  one  person  but  not  another  because 
of  t he  sex  of  the  second  person,  you  lave  the  analogy  to  Loving  v. 

Vuvjnm. 

Now,  I  do  not  think  that  that  is  prudent,  and  I  do  not  think  it  is 
the  bi-^t  analysis,  but  it  is  an  analys  s  that  has  been  supported,  in 
fact,  in  the  same  law  journal  that  published  Brown,  Kmerson,  Falk, 
.itid  Kreedman  s  classic  law  review  article  on  the  equal  rights 
amendment  Two  years  later  the  same  Yale  Law  Journal  published 
.»  ante  that  suggested  that  under  the  KRA  homosexual  mairiage 
would  have  to  he  permitted  in  all  the  States. 

Senator  Hatch.  Ms.  Levick,  what  would  be  the  impact  of  the 
KKA  »»n  homosexual  rights  generally? 

M-  Lkvick  Well,  the  point  that  I  tried  to  make  earlier  was  that 
an\  kind  ol  di.MTiminal  ion  that  treated  female  homosexuals  differ- 


cut  I y  from  male  homcsexuals  would  constitute  sex  discrimination 
under  the  equal  rights  amendment. 

I  will  reiterate,  however,  that  I  do  not  believe  that  it  would  reach 
the  issue  of  homosexual  marriage.  I  would  also  just  like  to  say, 
however,  that  I  also  know  that  this  committee  did  hold  a  full  day 
of  hearings  on  the  issue  of  homosexuality  and  not  having  come 
here  as  an  expert  to  testify  on  the  issue,  1  think  I  would  like  to 
limit  my  comments  to  that. 

Senator  Hatch.  All  right.  Let  me  read  you  another  quote  from 
the  California  Commission  on  the  Impact  of  the  KRA: 

Women  will  bei'onit1  much  lens  ambivalent  about  their  roles  when  they  are  ex- 
I  mm  ted  in  pm\i<l<-  Ixith  partial  economic  and  partial  emotional  support  tor  their  chil- 
dren When  women  an1  convincid  that  mothering  is  a  learned  behavior  they  will 
Infill  hi  leel  rnui'h  more  •  oinf'ortable  about  choosing  to  fortfo  the  role  entirely.  The 
Inrm  o|  (he  tamilv  mav  change  Probably  there  will  he  much  more  variability  in  the 
composition  of  the  unit  m)  the  family  will  not  mean  nuclear  family  but  any  group  of 
iwople  living  together  and  cooperating  in  an  economic  and  affectional  unit  over  a 
period  ol  rime  Perhaps  the  old  nuclear  family  will  still  prevail,  perhaps  not. 

The  commission  concludes  by  observing  that  the  ERA  .  .  might 
dispel  the  idea  that  the  nuclear  family  must  provide  all  care  for 
children  and  deal  with  problems  individually.  This  could  pressure 
the  community  into  being  responsible  for  children." 

Do  you  agree  with  this  analysis?  What  does  it  mean  in  your  opin- 
ion? 

Ms  Lkvm  k.  Well,  I  think  that  the  debate  that  has  come  about  as 
a  result  of  the  equal  rights  amendment  in  the  last  10  or  12  years 
has  already  resulted  in  an  enormous  change  in  the  way  in  which 
women  perceive  their  roles  and  the  way  in  which  they  perceive 
ther  roles  both  in  the  family  and  in  the  workplace. 

However,  I  have  not  seen  any  evidence  that  those  changes  have 
resulted  in  a  dissolution  of  the  nuclear  family.  1  think  that  it  is 
really  inaccurate  and  highly  sp*  .ulative  to  suggest  that  the  equal 
rights  amendment  will  spell  tne  doom  of  the  nuclear  family  and 
create  some  kind  of  new  family  relationships  that  we  do  not  know 
about  , 

As  I  have  said  before,  what  the  equal  rights  amendment  will  do 
is  promote  an  equality  between  the  parties  to  marriage  and  that 
that  will  he  a  beneficial  aspect  to  the  members  of  that  family  and 
not  a  detrimental  one. 

1  rofessor  Wakdi,k.  I  agree  that  the  equal  rights  amendment 
debate  has  stimulated  a  lot  of  long  needed  change  and  reform  in 
the  area  of  family  law  which  I  have  welcomed  and  which  I  support. 

Senator  Hatch  And  which  many  opponents  of  the  equal  rights 
amendment  welcome  and  support  and  have  been  fighting  for  for 
vears. 

Professor  Wahdi.k  That  is  correct. 

Senator  IIatcm  It  is  not  necessarily  the  KKA  that  is  bringing 
f  h l  .  about .  is  if 

Professor  Wakm.i;  Mat  it  does  more  than  that.  It,  1  believe, 
\\t}\\\  I  reduce  the  public  reinforcement  for  traditional  family  as  we 
know  it  in  the  country. 

Senatei  1 1  a  nil  Let  me  ask  you  one  final  question.  Ms.  Loviek. 
Are  \<>u  telling  me  that  the  KKA.  despite  what  the  KKA  project 
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states,  will  effect  absolutely  no  requirement  that  common-law  prop- 
erty States  adopt  community  property  laws? 

Ms.  Levick.  Well,  I  would  agree  really  in  what  Professor  Wardle 
said.  I  do  not  think  that  the  equal  rights  amendment  will  require 
that  States  adopt  any  particular  kind  of  laws.  I  think  that  what  the 
equal  rights  amendment   \ 

Senator  Hatch.  Let  us  talk  in  general  terms  then. 

Ms.  Levick.  What  it  will  require  will  be  that  distribution  of  prop- 
erty at  the  time  of  divorce  and  the  allocation  of  ownership  and 
management/Of  property  during  marriage  would  have  to  be  done 
on  a  sex-neutral  and  equal  basis.  To  the  extent  that  community 
property  is  one  way  in  which  that  notion  of  equality  has  been  im- 
plemented, that  is  one  method  to  look  at. 

I  think  that  this  is  a  very  mod  example  of  the  way  in  which  the 
equal  rights  amendment  would  not  prohibit  States  from  continuing 
to  experiment  and  to  use  trial  and  error  to  Ipok  at  other  prooerty 
schemes  that  might  achieve  the  same  form  of  equality. 

Senator  Hatch.  Do  the  existing  laws  in  the  60  States  meet  your 
requirements  of  equality? 

Ma.  Levick.  There  are  many  States  in  addition  to  the  eight 
States  that  have  community  property  schemes  that  have  adopted 
equitable  distribution  laws  that  do  reflect  this  principle  of  equality* 
'  Senator  Hatch.  Professor? 

Professor  Wardle.  The  statement  that  you  read  in  your  last 

Jiuestion  I  think  gets  to  the  heart  of  the  problem.  It  referred  to  the 
act  that  mothering  skills  are  entirely  learned.  And  the  assumption 
that  will  be  written  into  the  law,  if  the  equal  rights  amendment  is 
enacted  and  if  it  is  given  the  interpretation  that  the  proponents 
that  I  have  read  want  it  to  be  given,  is  that  all  difference  between 
men  and  women,  except  for  physical  differences,  are  learned  differ- 
ences and  the  law  cannot  take  account  of  those  differences.  That 
would  destroy  assumptions  and  presumptions  that  have  supported 
and  reinforced  traditional  mores  and  which  have  encouraged  nome- 
making,  would  encourage  men  to  support  their  families  as, a  pri- 
marily responsibility  and  that,  I  think,  is  of  grave  concern. 

Senator  Hatch.  I  want  to  thank  both  of  you  for  being  here  today. 
It  has  meant  a  lot  to  me  to  be  able  to  go  through  this  particular 
area  of  law,  and  I  think  both  of  you  have  spoken  articulately  and 
intelligent)"  about  this  subject. 

We  will  hold  our  next  hearing  in  early  August.  I  would  like  to 
ask  the  representatives  of  the  feminist  community  who  have  been 
choosing  the  proponent  witnesses  to  have  their  selection  for  wit- 
ness at  least  2  weeks  in  advance  of  the  hearing.  < 

Ms.  Levick,  you  have  been  an  excellent  witness,  and  I  think  an 
excellent  choice  by  the  community,  and  I  am  very  happy  to  have 
you  come. 

But,  I  really  believe  we  deserve  to  know  for  certain  who  the  wit- 
ness is  going  to  be  2  weeks  before  the  next  hearing.  I  did  not  know  • 
you  were  going  to  testify  until  just  a  few  days  ago  whfcn  I  got  a 
letter  from  Senator  Leahy,  Senator  DeConcini,  and  Senator  Kenne- 
dy. 

We  accommodated  them,  but  I  am  not  sure  I  am  going  to  do  that 
in  the  future.  These  are  important  hearings.  This  committee  de- 
serves to'  know  who  is  going  to  testify  well  in  advance  because  it 
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takes  a  great  amount  of  preparation  to  cover  what  really  is  a  very 
difficult  set  of  subjects.  I  want  to  do  it  in  a  fair  and  reasonable  way 
and  frankly,  I  would  be  very  happy  to  have  Senators  who  are  pro- 
ponents at  these  hearings  asking  any  questions  they  want  to  ask. 

But  I  think  my  questions  have  been  fair.  I  think  they  have  cov- 
ered a  lot  of  areas  that  are  important  and  that  concern^  both  sides 
of  this  issue. 

I  just  want  to,  again,  compliment  both  of  you.  I  think  our  wit- 
i  V     nesses  by  and  large  throughout  this  set  of  hearings  have  been  ex* 

cellent,  and  I  believe  when  we  get  through  with  all  the  hearings 

that  we  intend  to  conduct  that  we  will  have  pinned  down  a  great 
»    '  deal  of  what  the  ERA  means  and  does  not  mean.  And,  where  we  do 

not  know  what  it  means  we  will  be  able  to  point  many  of  those 

areas  out. 

So  with  that,  we  will  recess  this  committee  until  further  notice. 
[Whereupon,  at  11:57  a.m.,  the  subcommittee  recessed  at  the  call 
of  the  Chair.] 
[The  following  was  received  for  the  record:] 
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Miscellaneous  Material 


(from  Um  Wall  Stmt  Journal,  July  31, 1984] 

Divorcing  Us  From  the  State-Drawn  Marriage 
(By  Roger  Arnold) 

Societies  based  on  status  relegate  persons  to  certain  positions  because  of  who  they 
are  (usually  from  birth),  thus  shackling  their  aspirations.  Societies  based  on  freedom 
to  contract,  such  as  is  largely  the  case  in  the  U.S.,  allow  individuals  to  set  the  pa- 
rameters within  which  they  live  their  livts.  The  traditional  state-imposed  marriage 
contract  is  a  notable  exception  to  this  country's  general  rule,  one  that  it  happens 
the  Equal  Rights  Amendment  would  eliminate. 

The  marriage  contract  is  built  upon  status.  It  sets  certain  behavioral  patterns  for 
a  man,  just  because  he  is  a  man,  and  does  likewise  for  women.  In  so  doing,  it  pre- 
vents different  men  and  women  from  legally  structuring  their  marriage  in  ways 
suitable  to  them.  In  short,  when  it  comes  to  marriage,  there  is  essentially  one  con- 
tract all  parties  must  enter  into. 

For  example,  the  present  marriage  contract  holds  the  husband  to  be  the  legal 
head  of  the  family  and  thus  confers  certain  privileges  and  responsibilities  upon  him. 
He  can  decide  where  he  and  his  wife  will  live  (privilege),  but  he  also  is  supposed  to 
provide  for  his  wife's  welfare  (responsibility).  In  1974,  a  Pennsylvania  court  found  a 
wife  guilty  of  desertion  for  choosing  not  to  live  with,  her  husband  in  his  chosen 
domicile.  The  court  said  that  the  wife's  behavior  "flies  in  the  fade  of  everything 
sacred  which  decrees  that  the  husband  must  choose  the  domicile  and  the  wife  must 
conform  thereto."  Alio,  in  75,  Louisiana's  Supreme  Court  said  "that  only  husbands 
are  liable  for  criminal  nonsupport . . ." 

The  wife  also  has  certain  privileges  and  responsibilities.  She  I  due  support  from 
her  husband,  which  can  be  seen  as  a  special  privilege.  On  the  other  hand,  a  husband 
today  can  much  more  easily  and  successfully  sue  his  wife  for  "loss  of  consortium" 
(companionship,  assistance  and  sexual  relations)  than  his  wife  can  sue  him. 
|  r      contracts  have  provisions  outlining  privileges  and  responsibilities,  but  unlike 

j  the  .arriage  contract  those  provisions  are  drawn  up  and  explicitly  agreed  to  by  the 
I  persons  who  actually  must  live  by  the  contract's  terms.  Two  persons  wishing  to  be 
\  legally  married  in  our  society,  whether  out  of  hallowed  tradition  or  merely  Tor  the 
f         sake  of  propriety,  cannot  set  the  terms. 

|  But  there  is  more.  Most  married  persons  do  not  even  know  the  terms  of  their  con- 

'  tract  until  it  is  too  late.  This  causes  a  lot  of  frustration  when  a  divorce  is  sought, 

'  and  leads  to  a  waste  of  time  and  money— especially  in  property  settlements. 

Consider  one  hypothetical  example.  Suppose  after  two  years  of  marriage  John  de- 
cides to  quit  work  and  attend  medical  school.  Sharon,  his  wife,  decides  to  take  on  a 
second  job  to  help  meet  the  bills.  After  John  becomes  a  doctor,  the  two  decide  to 
divorce.  Sharon  sues  John  for  part  of  the  preeent  value  of  his  medical  degree.  She 
argues  that  the  medical  degree  is  property  that  she  helped  John  acquire  in  hopes  of 
a  better  life. 

But  so  far,  courts  have  been  hesitant  to  call  a  degree  "property."  Had  Sharon 
known  what  the  marriage  contract  "says"  on  such  a  mattei —knowing  that  she 
probably  would  not  be  able  to  capture  a  return  on  the  medical  degree  in  case  of  a 
divorce— and  if  there  were  no  other  considerations,  she  might  have  acted  different- 
ly. 

And  even  if  Sharon  had,  at  the  time  John  went  to  medical  school,  actually  got 
John  to  sign  a  contract  stating  he  would  (in  the  case  of  a  divorce)  pay  her  so  much 
for  helping  put  him  through  medical  school,  there  is  no  guarantee  that  that  con- 
tract would  have  been  binding  at  the  time  of  divorce.  There  are  numerous  cases 
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where  courts  have  deemed  unbinding  the  private  contracts  made  between  marriage 
partners  because  those  contracts  did  not  mesh  with  the  marriage  contract. 
\  Enter  the  Equal  Rights  Amendment.  By  making  it  unconstitutional  for  men  or 
wortien  to  have  certain  legal  privileges  and  responsibilities  merely  based  on  sex,  it 
would  immediately  puncture  the  status-oriented,  state-imposed  marriage  contract. 
Then,  one  of  two  things  would  happen.  Either  a  new,  state-imposed,  non-status-ori- 
ented contract  would  be  created  or  individuals  who  choose  to  marry  would  be  free  to 
set  the  terms  of  their  marriage  contract.  In  the  latter  (but  more  unlikely)  result  the 
persons  getting  married  would  form  their  own  contract.  There  would  then  be  less 
uncertainty  as  to  its  terms  and  probably  fewer  marriages  would  go  awry. 

This  is  not  to  be  taken  as  a  blanket  endorsement  of  the  Equal  Rights  Amendment. 
The  ERA  should  be  looked  at  in  terms  ol  its  other  possible  effects.  But  in  likely  dis- 
solving the  status-ridden  state  marriage  contract  it  would  make  a  definite  move 
toward  greater  individual  freedom. 


(From  the  Wall  Street  Journal.  Aug.  U,  1984J 

Marriage  Rites  Don't  Cancel  Rights 

• 

Prof  Roger  Arnold  is  mistaken  in  declaring  (editorial  page,  July  31)  that  "the  tra- 
ditional state-imposed  marriage  contract"  does  not  "allow  individuals  to  set  the  pa- 
rameters within  which  they  live  their  lives."  Prof.  Arnold  incorrectly  asserts  that 
there  is  "essentially  one  contract  all  parties  [to  a  marriage]  must  enter  into."  On 
the  contrary,  the  economic  consequences  of  marriage  may  be  freely  negotiated  and 
covered  by  enforceable  contracts  in  most  jurisdictions  fa  the  U.S. 

As  the  Supreme  Couit  of  Minnesota  stated  as  early  as  1907,  antenuptial  agree- 
ments "are  matters  of  history  and  have  been  upheld  and  sustained  by  the  courts 
from  the  earliest  times."  Actually  most  courts  in  the  U.S.  have  extolled  the  advan- 
tages of  antenuptial  agreements  and  in  recent  years  our  state  courts  have  enlarged 
the  permissible  scope  of  the  agreements.  Indeed,  in  a  1982  case,  the  Maryland  Court 
of  Special  Appeals  held  that  that  state's  equal  rights  law  precluded  a  presumption 
of  a  confidential  relationship  between  spouses,  refusing  to  set  aside  a  separation 
agreement  on  that  ground.  The  trend  in  most  jurisdictions,  whether  or  not  there  is 
a  state  equal  rights  law,  is  to  enforce  such  agreements  even  when  they  include  de- 
tailed provisions  for  spousal  support  or  termination  of  spousal  support  upon  dissolu- 
tion of  the  marriage. 

Public  policy  restrictions  on  some  provisions  in  antenuptial  agreements  are  disap- 
pearing in  favor  of  broad  freedom  of  contract  as  a  result  of  the  dramatic  changes  in 
marriage,  divorce  and  marital  property.  Moreover,  while  some  writers  have  referred 
to  marriage  as  "a  status,"  since  Blackstone  (1860)  called  marriage  a  "civil  contract," 
most  scholars  have  emphasized  the  difference  between  the  legal  consequences  of 
marriage  and  ordinary  contracts  because  of  the  unique  character  of  the  marital  re- 
lationship. 

Mr.  Arnold's  silly  illustrations  are  historical  vestiges.  In  most  jurisdictions,  wives 
are  no  longer  treated  as  deserters  if  they  refuse  to  follow  their  husbands,  but  may 
freely  reside  in  any  state  regardless  of  the  husband's  domicile.  Moreover,  jurisdic- 
tion after  jurisdiction  has  de-sexed  its  marriage  and  divorce  laws,  holding  that  it 
would  constitute  a  denial  of  equal  protection  to  limit  contempt  penalties  for  non- 
support  to  one  sex. 

On  the  other  hand,  both  parents,  regardless  of  gender,  have  an  obligation  to  pro- 
vide for  their  children.  It  is  a  matter  of  public  policy  throughout  the  Western  world 
that  this  obligation  to  minors  may  not  fx  bargained  away  by  adults,  notwithstand- 
ing that  they  are  otherwise  free  to  negotiate  economic  consequences  of  marriage. 

Mr.  Arnold  makes  no  mention  of  the  rapid  growth  of  non marital  cohabitation. 
Most  state  courts  that  have  considered  the  matter  in  recent  years  have  upheld  or 
indicated  they  would  uphold  express  nonmarital  conhabitation  agreements  such  as 
the  model  agreements  we  proposed  in  Green  &  Long's  "Marriage  and  Family  Law 
Agreements*  (Shepard  VMcGraw-Hill,  1984). 

AVhile  I  am  a  supporter  of  ERA  as  a  matter  of  high  moral  and  political  principle, 
it  is  surely  not  needed  to  establish  the  validity  of  antenuptial  and  nonmarital  co- 
habitation agreements. 

John  V.  Long. 

Bethesda,  Md. 


The  article  by  Roger  Arnold  was  based  upon  legal  assumptions  that  have  not  been 
valid  since  the  1979  U.S.  Supreme  Court  case  Orr  v.  Orr.  Arnold  states  that  mar- 
riage gives  husbands  and  wives  different  rights  and  duties,  that  wives  essentially 
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must  do  what  h  unhand*  My,  and  that  husbands  must  support  wives.  He  says  the 
ERA  would  change  this. 

The  Supreme  Court  already  changed  it.  Orr  held  that  husbands  and  wives  are 
equally  liable  for  alimony  and  support,  under  the  14th  Amendment.  As  a  result, 
states  which  had  not  yet  desexed  marriage  laws  to  provide  equal  rights  and  duties 
(many  already  had)  have  been  forced  to  do  so.  Even  Georgia,  which  was  backward 
enough  to  leave  a  "husband  it  head  of  the  household  law  on  the  books  until  this 
past  year,  desexed  domestic  relations  laws. 

Furthermore,  alimony  is  getting  rare  in  twb-wage-earner  families,  anyway.  More 
fathers  are  getting  child  custody.  Many  states  abolished  alienation  of  affection  laws. 
And  while  a  degree  from  a  college  is  not  (or  should  not  be)  considered  property  to 
divide  in  a  divorce,  future  earning  capacity  is  routinely  looked  at  in  setting  support. 

People  who  get  married  today  do  not  give  up  any  contractual  rights  and  they 
know  fairly  well  what  from  a  legal  standpoint  they  have  entered  into.  People  di- 
vorce not  because  they  learn  about  what  a  marriage  contract  is  but  because  they  do 
not  get  along. 


Gun  Edwaed  Ashman. 


East  Point,  Ga. 
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THE  IMPACT  Ofr  THE  EQUAL  RIGHTS 
AMENDMENT:  EXCEPTIONS 


TUESDAY^  AUGUST;  7,  1984 

U.S.  Sbnati, 

SUBCOMMITTEE  OK  THE  CONSTITUTION, 

COMMITTEE  ON  THXJUDICIARY, 

Washington  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  2.05  p.m.,  in  room 
SD-430,  Dirksen  Senate  Office  Building,  Hon.  Orrin  G.  Hatch 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senator  Thurmond. 

Staff  present:  Dick  Bowman,  Committee  on  the  Judiciary:  Ste- 
phen J.  Markman,  chief  counsel  and  staff  director;  and  Carol  Eppe, 
chief  clerk,  Subcommittee  on  the  Constitution. 

OPENING  STATEMENT  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Ladies  and  gentlemen,  this  marks  the  10th  day 
of  hearings  byf  the  Subcommittee  on  the  Constitution  on  the  pro- 
posed equal  rights  amendment.  As  with  each  of  our  earlier  hear- 
ings, the  principal  purpose  of  this  afternoon's  hearing  will  be  to  de- 

 termine  tne  real  world  impact  of  the  proposed  27th  amendment  to 

the  U.S.  Constitution. 

As  this  subcommittee  nears  the  end  of  its  exploration  of  the 
ramifications  of  the  equal  rights  amendment,  I  believe  we  have 
been  successful  in  creating  a  fair  and  comprehensive  record  which 
will  ensure  that  Members  of  Congress,  and  perhaps  members  of 
State  legislatures,  will  vote  on  this  amendment  with  a  better  un- 
derstanding of  its  impact  on  public  policy. 

Today's  hearing  will  focus  largely,  although  not  exclusively,  upon 
the  subject  of  exceptions  to  the  rule  of  equality  contained  in  the 
ERA.  In  particular,  it  will  Consider  two  often  mentioned  exceptions 
by  proponents  of  the  amendment:  One  relating  to  what  is  described 
as  a  "right  to  privacy,"  and  the  other  relating  to  what  is  described 
as  the  "unique  physical  characteristics"  exception. 

Many  proponents  of  the  amendment  argue  that  there  are  excep- 
tions inherent  in  the  amendment  whenever  a  public  policy  involves 
one  of  these  factors.  We  hope  to  explore  the  scope  of  these  excep- 
tions today. 

*  As  with  our  earlier  hearings,  we  will  hear  testimony  from  a 
panel  of  two  experts.  Our  witnesses  today  will  be  Prof.  Jules 
Gerard  and  Prof.  Catherine  Zuckert.  We  very  much  appreciate 
their  taking  time  from  their  schedule  to  be  with  us  today  and  look 
forward  to  hearing  their  testimony. 
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At  this  time  we  would  like  to  call  both  Mr.  Gerard  and  Mrs. 
Zuckert  to  the  witness  table.  Professor  Gerard  is  professor  of  law  at 
Washington  University.  He  is  one  of  the  Nation's  most  distin- 
guished constitutional  scholars  and  has  often  appeared  before  this 
committee. 

Catherine  Zuckert  is  professor  of  government  at  Carleton  College 
in  Minnesota  where  she  teaches  the  subject  of  sex  discrimination 
in  the  law.  She  has  widely  published  and  printed  many  articles  on 
women  and  the  law. 

We're  very  grateful  to  welcome  both  of  you  before  the  committee 
this  afternoon.  \ 


Before  we  begin,  however,  I  would  like  to  turn  to  the  distin- 
guished Senator  from  South  Caroline,  the  chairman  of  the  full  Ju- 
diciary Committee,  Senator  Thurmond,  to  see  if  he  has  any  open- 
ing remarks. 

STATEMENT  OF  SENATOR  STROM  THURMOND 

The  Chairman.  Thank  you  very  much,  Mr.  Chairman.  I  do  not 
have  any  opening  statement.  I  am  very  pleased  to  be  here.  I  have 
to  leave  to  hold  my  hearing  at  2:15,  but  !  want  you  to  know  of  my 
deep  interest  in  this  matter  and  my  desire  to  cooperate  with  you. 

Senator  Hatch.  Thank  you  so  much,  Senator,  and  we  surely  ap- 
preciate your  interest  in  the  matter  as  the  chairman  of  this  com- 
mittee. 

Mrs.  Zuckert,  v/e  will  start  with  you  and  we  will  be  happy  to 
take  your  testimony  at  this  point. 

STATEMENTS  OF  PROF.  CATHERINE  ZUCKERT,  CARLETON  COL- 
LEGE. NORTHFIELD.  MN,  AND  PROF.  JULES  GERARD,  WASHING- 
TON UNIVERSITY  SCHOOL  OF  LAW,  ST.  LOUIS,  MO 

Mrs.  Zuckert.  Thank  you,  Mr.  Chairman.  I  am  honored  to  be 
asked  to  testify  before  you  this  afternoon.  Although  I  am  here  pri- 
marily as  a  professional  student  and  teacher  of  American  politics,  I 
am  also  a  women  who  has  greatly  benefited  from  the  vastly  ex- 

Randed  opportunities  extended  to  women  in  the  last  two  decades, 
tot  only  for  my  own  sake,  but  also  for  the  sake  of  my  students  and 
my  three  daughters,  I  cannot  but  wish  to  see  women  guaranteed 
equal  rights  now  and  in  the  future.  The  notion  that  every  individ- 
ual ought  to  have  the  opportunity  to  deyelop  his  or  her  specific  tal- 
ents without  regard  to  sex  is  so  fundamental  to  current  American 
notions  of  justice,  I  believe,  that  it  ought  to  be  enshrined  in  the 
Constitution.  I  cannot  but  be  concerned,  even  saddened,  therefore, 
when  it  appears  that  insistence  upon  the  currently  proposed  lan- 
guage makes  it  unlikely  that  any  such  amendment  to  the  Constitu- 
tion will  be  ratified  in  the  foreseeable  future. 

The  question  immediately  before  the  subcommittee  is  whether 
Congress  should  resubmit  exactly  the  same  language  for  ratifica- 
tion by  the  State  legislatures.  The  answer  to  that  question  must  be 
no. 

Reconsideration  of  an  equal  rights  amendment  ought  to  take 
place  in  light  of  two  very  important  developments  since  Congress 
first  proposed  the  amendment  in  1972.  The  first  such  development 
it*  the  failure  of  the  currently  proposed  language  to  secure  ratifica- 
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tion  by  the  necessary  three-fourths  of  the  State  legislatures.  Seri- 
ous opposition  has  obviously  arisen  to  the  current  proposal  and 
ratification  does  not  appear  likely  unless  the  objections  are  some- 
how met. 

The  objections  to  the  ERA  db  not  appear  to  be  to  the  principle, 
the  desirability  of  securing  equal  rights  for  women,  however.  For 
example,  the  currently  proposed  language  did  not  fail  in  the  House 
because  more  than  a  third  of  our  Representatives  oppose  equal 
rights  for  women.  The  currently  proposed  language  failed  because 
the  sponsors  refused  to  consider  any  amendments  to  or  changes  in 
its  absolutist  wording.  The  first  question  recent  history  raises, 
therefore,  is  why  proponents  of  the  ERA  have  not  sought  to  meet 
or  at  least  to  mollify  some  of  the  concerns  of  their  opponents  by 
changing  the  language  of  the  proposed  amendment.  Hie  language 
currently  proposed  dates,  after  all,  from  the  early  1940's  when  a 
congressional  committee  modified  the  language  the  women's  party 
had  proposed  every  year  since  1923  in  an  attempt  to  make  it  a  bit 
more  moderate. 

Both  the  country  and  constitutional  law  have  changed  signifi- 
cantly in  the  meantime;  and  one  wonders  whether  the  language  of 
the  proposed  amendment  ought  not  to  reflect  these  changes.  Is 
there  not  language  thai  will  respond  to  the  concerns  of  the  critics 
of  the  currently  proposed  amendment  without  severely  compromis- 
ing the  equality  proponents  adamantly  desire?4 

The  answer  to  that  question  lies,  I  believe,  in  the  second  major 
development  of  the  last  two  decades.  Where  the  attempt  to  ratify 
the  ERA  failed,  both  Qongress  and  the  Supreme  Court  have  suc- 
ceeded in  massively  extending  the  legal  rights  of  women  by  using  a 
more  limited  standard.  Unlike  the  language  currently  proposed,  an 
amendment  incorporating  the  current  legal  standard  would  allow 
certain  exceptions  to  the  general  presumption  against  sex-based 
discrimination.  The  question  to  which  this  particular  hearing  is  ad- 
dressed, indeed,  is  the  status  or  desireabilitv  of  such  exceptions. 

Should  the  Constitution  absolutely  bar  legal  distinctions  on  the 
basis  of  sex,  as  the  present  wording  mandates,  or  should  we  create 
a  strong  constitutional  presumption  against  sex-based  distinctions? 
Should  distinctions  on  the  basis  of  sex  be  allowed  when,  button 
when,  it  has  been  shown  that  such  distinctions  are  substantially  re- 
lated to  important  governmental  objectives,  to  use  the  language 
currently  employed  by  the  court? 

Several  critics  of  the  currently  proposed  amendment  have  object- 
ed to  it  on  the  grounds  that  it  is  vague.  The  problem  with  the  cur- 
rently proposed  language  is  not  so  much  that  it  is  vague,  I  submit, 
as  that  it  is  so  absolute.  Equality  of  rights  under  law  shall  not  be 
abridged  or  denied  on  account  of  sex  means  simply  that  any  legal 
right,  that  is,  any  claim,  benefit,  or  immunity,  granted  by  law  to 
members  of  one  sex  must  be  granted  to  members  of  the  other  sex 
similarly  situated. 

The  difficulty  with  the  currently  proposed  language  is  not  that  it 
is  unclear,  therefore,  but  that  the  prohibition  of  any  legal  recogni- 
tion of  any  difference  between  the  two  sexes  flies  in  the  face  of 
fact.  There  are  physical,  social,  or  stereotypical,  and  economic  dif- 
ferences between  the  sexes,  and  taking  account  of  such  differences 
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is  sometimes  necessary  in  order  to  achieve  important  public  goals, 
including,  ironically,  the  securing  of  equal  opportunity  for  women. 

Some  proponents  of  the  current  language  argue,  therefore,  that 
it  would  allow  the  law  to  take  account  of  unique  physical  charac- 
teristics. But  if  it  is  legitimate  to  take  account  of  physical  differ- 
ences with  regard  to  reproduction,  the  discrimination  we  are  con- 
cerned about  is  not  literally  discrimination  on  account  of  sex. 

If  we  are  trying,  rather,  to  prevent  discrimination  on  the  basis  of 
archaic  stereotypes  and  overbroad  generalizations,  the  wording  of 
the  amendment  ought  to  be  changed  to  make  that  clear.  As  it 
stands,  the  Currently  proposed  amendment  does  not  allow  any  ex- 
ception on  the  basis  of  unique  physical  characteristics;  rather,  the 
words  categorically  proscribe  any  differential  treatment  on  account 
of  sex.  And  I  do  not  know  what  sex  means  if  it  does  not  refer  to 
differences  of  reproductive  functions  and  organs. 

The  problems  with  an  absolute  prohibition  of  distinctions  of  the 
basis  of  sex  become  even  clearer,  I  believe,  in  discussions  of  affirm- 
ative action  or  other  Compensatory  programs  designed  to  help 
women  overcome  their  obvious  economic  disadvantages.  If  the  cur- 
rently proposed  language  were  added  to  the  Constitution,  it  would 
certainly  be  difficult  to  defend  a  policy  mandating  preferential 
hiring  or  any  other  particular  benefits  or  immunities  to  women  be- 
cause men  would  be  perfectly  justified  in  complaining  that  they 
had  been  denied  jobs  or  places  in  schools  on  account  of  sex.  Yet  one 
of  the  major  reasons  people  are  concerned  about  sex-based  discrimi- 
nation and  want  an  equal  rights  amendment  continues  to  be  the 
disparity  between  sexes  in  average  wages.  It  would  be  truly  ironic 
if  the  amendment  intended  to  remedy  this  disparity  made  policies 
intended  to  counteract  the  effects  of  past  discrimination  unconsti- 
tutional. 

The  difference  between  a  policy  seeking  to  assure  equal  treat- 
ment of  the  two  sexes  and  a  policy  mandating  the  abolition  of  all 
distinctions  on  the  basis  of  sex  may  be  seen  most  clearly,  however, 
in  the  controversy  surrounding  the  status  of  separate  but  equal 
athletic  programs.  Under  title  IX,  women  have  made  tremendous 
gains  in.  both  physical  fitness  and  athletic  competition,  but  they 
nave  done  so  largely  in  the  context  of  women's  teams.  Biological 
differences  are  apparently  very  significant  in  athletic  performance. 
No  American  woman— and  this  is  the  week  to  sav  it— would  have 
made  the  Olympics,  for  example,  if  the  team  had  been  integrated 
and  the  same  criteria  for  selection  applied  without  regard  to  sex. 
Under  the  currently  proposed  amendment,  it  would  be  difficult  to 
deny  the  right  of  any  male  to  compete  for  a  place  on  a  formerly  all 
women's  team,  even  though  such  competition  would  probably 
result  in  two  predominantly  male  teams.  Sexual  distinctions  in  the 
organization  of  school  athletic  teams  are,  on  the  other  hand,  allow- 
able under  current  law. 

It  proves  useful,  indeed,  to  look  further  at  the  previsions  of  title 
VII  of  the  1964  Civil  Rights  Act  and  title  IX  of  the  Education 
Amendments  of  1972  in  considering  the  implications  of  an  absolute 
prohibition  of  distinctions  on  account  of  sex  because  both  title  VII 
and  title  IX  allow  certain  explicit  exceptions  which  would  presum- 
ably be  disallowed  under  the  general  language  of  the  currently  pro- 
posed amendment.  For  example,  title  IX  shall  not  apply  to  an  edu- 
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cational  institution  which  is  controlled  by  a  religious  organization 
if  the  application  of  this  subsection  would  not  be  consistent  with 
»the  religious  tenets  of  such  organization."  Schools  which  have  "tra- 
ditionally and  continually  had  a  policy  of  admitting,  only  students 
of  one  sex"  are  also  excluded.  Maintaining  Orthodox  Jewish  semi- 
naries or  private  women's  colleges  is  not  a  problem  under  current 
law,  therefore,  but  both  would  become  so  under  the  currently  pro- 
posed amendment.  Yet  such  eminent  sociologists  as  David  Riesman 
and  Christopher  Jencks  have  argued  that  single  sex  education  may 
be  particularly  beneficial  in  enabling  women  to  achieve  to  positions 
of  leadership  and  authority. 

Most  of  the  controversy  surround  the  effects  of  the  currently  pro- 
posed language  concerns  military  service  and  public  funding  of 
abortions,  however.  When  Congress  decided  in  1980  to  limit  regis- 
tration for  the  draft  to  males,  the  Senate  Armed  Services  Subcom- 
mittee on  Manpower  and  Personnel  reported: 

The  principle  that  women  should  not  intentionally  and  routinely  engage  in 
combat  is  fur  damental  and  enjoys  wide  support  among  our  people.  It  is  universally 
supported  by  military  leaders  who  have  testified  before  the  committee. ...  In  addi- 
tion to  the  military  reasons  which  the  committee  finds  compelling,  witnesses  repre- 
senting a  variety  of  groups  testified  before  the  subcommittee  that  drafting  women 
would  place  unprecedented  strains  on  family  life.  \ 

Since  the  language  of  the  currently  proposed  amendment  would 
surely  mandate  the  registration  and  drafting  of  women  whenever 
the  law  requires  registration  and  drafting!  of  men  and  would  also 
proscribe  the  combat  restriction,  it  is  no  wonder  this  language  has 
encountered  serious  opposition.  It  runs  directly  counter  to  public 
opinion.  < 

By  way  of  contrast,  current  court  doctrihe  dosa  not  require  either 
drafting  or  putting  women  in  combat  positions  Because  national  de- 
fense is  clearly  an  important  governmental  objective  to  which  dis- 
tinctions on  the  basis  of  sex  are  substantially  related.  But  it  is  per- 
haps also  important  to  note  that  the  court's  decision  would  not  pre- 
vent Congress  from  drafting  women  or  putting  them  in  combat  po- 
sitions should  that  prove  desirable.  It  is  not  as  if  there  are  no 
women  serving  in  the  military  right  now.  The  question  is,  thus,  not 
whether  women  may  serve  in  the  military.  The  question  is  rather 
whether  we  must  register  and  perhaps  draft  all  women  of  an  eligi- 
ble age,  whether  or  not  the  armed  forces  can  effectively  use  them, 
as  a  matter  of  principle  without  regard  to  cost,  efficiency,  or  cur- 
rent public  sentiments. 

Proponents  of  the  currently  proposed  amendment  argue  that 
women  will  not  be  regarded  as  full  or  equal  citizens  until  they 
assume  the  most  arduous  duty  of  citizenship,  which  vis  military 
service.  Military  service  does  not  constitute  the  primary  definition 
of  full  citizenship  in  a  modern,  liberal  democracy,  however;  voting 
does.  ( 

Military  service  has,  to  be  sure,  been  used  as  a  justification  for 
giving  certain  people  voting  rights.  One  of  the  most  powerful  argu- 
ments in  favor  of  lowering  the  voting  age  to  age  18  was  the  asser- 
tion that  a  man  old  enough  to  fight  for  his  country  was  old  enough 
to  have  a  voice  in  deciding  whether  the  Nation  ought  to  go  to  war. 
Having  gained  the  vote  in  1920  with  the  22d  amendment,  women 
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do  not  need  compulsory  military  service  in  order  to  become  full 
citizens. 

The  abortion  question  his  probably  proved  even  more  deadly  to 
the  currently  proposed  language  than  the  draft.  Is  it  merely  coinci- 
dental that  serious  opposition  to  the  ERA  developed  in  1973,  the 
year  the  Supreme  Court  declared  a  woman  had  the  right  to  have 
an  abortion  during  the  first  trimester  of  a  pregnancy  in  Roe  v. 
Wade? 

The  right  to  life  groups  which  have  emerged  in  reaction  to  the 
Supreme  Court's  decision  in  Roe  have  not  as  yet  mustered  enough 
support  to  pass  their  own  constitutional  amendment  prohibiting 
abortions  entirely.  But  they  do  seem  to  have  enough  popular  and 
legislative  backing  to  block  the  currently  proposed  ERA.  Critics  of 
the  current  proposal  thus  have  a  powerful  point  when  they  argue 
that  the  current  language  would  mandate  public  funding  for  abor- 
tions. Both  the  United  States  and  States  participating  in  the  Med- 
icaid Program  grant  indigent  people  a  right  under  law  to  medical 
care,  which  would,  if  not  extended  to  abortions,  be  denied  on  ac- 
count of  sex.  In  order  to  separate  the  ERA  from  the  pro-choice,  pro- 
life  controversy,  as  many  advocates  think  it  should  be,  it  will, 
therefore,  be  necessary  to  change  the  language. 

If  the  approach  taken  by  Congress  and  the  court  is  superior  to 
the  currently  proposed  amendment,  you  might  well  ask,  why 
amend  the  Constitution  at  all.  Why  not  just  leave  things  as  they 
are?  \ 

There  are,  I  believe,  two  reasons.  First,  the  ERA  has  always  had 
primarily  a  symbolic  meaning.  Although  a  constitutional  amend- 
ment is  not  merely  or  simply  a  symbol— the  specific  language  is 
very  important,  as  I  have  argued— the  Constitution  is  also  more 
than  a  legal  code,  as  Chief  Justice  Marshal^  proclaimed  so  elo- 

Suently  in  McCullock  v.  Maryland,  the  Constitution  states  the  fun- 
amental  principles  of  our  Government  and  thereby  teaches  and 
reaffirms  the  people's  deepest  notions  of  what  is  just.  An  amend- 
ment affirming  the  presumption  against  sex-backed  discrimination 
embodied  in  current  law  would  not  affect  the  social  revolution 
some  of  the  more  extreme  advocates  of  women's  liberation  hope 
for.  It  would  certainly  not  do  away  with  marriage  or  the  family; 
but  it  would  represent  an  important  step,  indeed,  a  decisive  step  m 
achieving  public  recognition  of  the  equal  rights  and  status  of 
women  in  the  United  States  of  America.  And  for  this  there  seems 
to  be  overwhelming  public  support. 

Without  a  more  moderate  substitute,  on  the  other  hand,  defeat  of 
the  current  proposal  is  apt  to  be  interpreted  as  a  setback,  perhaps 
even  as  an  indication  of  loss  of  popular  support  for  equality  of 
rights  for  women,  producing  a  real  setback  as  well.  Congressional 
legislation  can  and  indeed  should  reflect  changes  in  public  opinion. 
And  the  Supreme  Court  has  also  been  known  to  change  its  mind.  A 
constitutional  amendment  would,  therefore,  provide  a  much  firmer, 
more  lasting  basis  for  the  guarantee  of  equal  opportunity  to  women 
than  either  congressional  legislation  or  court  decisions  alone.  Nor 
would  appropriate  language  be  difficult  to  find.  It  is  not  necessary 
to  mess  up  the  amendment  or  the  Constitution  with  a  list  of  excep- 
tions, \ 
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The  subcommittee  could  propose  language  reflecting  current 
court  doctrine.  For  example,  neither  the  United  States  nor  any 
State  may  distinguish  persons  on  the  basis  of  gender  unless  such 
distinction  be  shown  to  be  substantially  related  to  an  important 
governmental  objective. 

Second,  the  Court  desperately  needs  a  statement  of  legislative 
intent  and  popular  will  to  support  and  clarify  its  current  holdings. 
When  the  Supreme  Court  decided  in  1971  to  subject  sex-based  dis- 
tinctions in  the  law  to  stricter  scrutiny  than  they  had  in  the  past, 
the  Justices  acted  against  100  years  of  precedent  and  the  probable 
intention  of  the  framers  of  the  14th  amendment. 

Although  freed  v.  Reed  was  a  unanimous  decision,  the  members 
of  the  current  court  have  not  been  able  to  agree  on  the  applicable 
standard  or  the  reasons  for  their  subsequent  holdings.  Many  cases 
have  been  decided  on  a  5-4  vote  with  disagreement  among  the 
members  of  the  majority  about  the  reasons  for  the  decision. 

In  light,  of  the  inability  of  a  stable  majority  of  the  current  court 
to  determine  what  exactly  constitutes  invidious  discrimination  or 
when  exactly  members  of  the  two  sexes  are  or  are  not  similarly  sit- 
uated, the  fact  that  six  of  the  present  Justices  are  more  than  70 
years  of  am  and  hence  scon  likely  to  retire,  also  becomes  very  sig- 
nificant. With  no  agreed  upon  doctrine  or  rationale  to  guide  them, 
ne  v  appointees  are  apt  to  come  to  their  own  new,  different  and  in 
any  case  unpredictable  reading  of  the  14th  amendment.  Partly  be- 
cause Congress  quite  properly  Waited  for  the  State  legislatures  to 
ratify  the  ERA,  there  has  already  been  too  much  "judge  made"  law 
in  this  area. 

A  statement  of  legislative  and  popular  intent  in  the  form  of  a 
constitutional  amendment  embodying  the  current  Court's  standard 
would  do  a  great  deal  to  strengthen  and  to  clarify  the  law  with 
regard  to  the  status  and  rights  of  women  in  America. 

[The  prepared  statement  of  Mrs.  Zuckert  and  a  letter  to  Senator 
Hatch  follow:] 


\ 

\ 
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Catherine  H.  Zuckert 


Department  of  Political  Scitnct 


I       Carleton  College ,  Northfleld  MN 
before  tht 
SUBCOMMITTEE  ON  THE  CONSTITUTION 
of  tht 

V    .        SENATE  COMMITTEE  ON  THE  JUDICIARY 
August  7.^984  '* 
rfr.    Chairman  and  members  of  tht  subcommittee* 

I  am  honored  to  bt  asked  to  ttttlfy  btfort  you  thli  Afttmoon. 
Although  I  coat  before  you  primarily  ai  a  proftnlonal  itudtnt 
•    and  teacher  of  Anerlcan  politics*  I  am  alio  a  woman  who  hai 
benefitted  from  the  vastly  expanded  opportunities  extended  to 
women  In  the  last  two  decades.    Not  only  for  my  own  sake  but  also 
for  the  sake  of  my  students  and  my  three  daughters,  I  cannot  but 
wish  to  see  women  guaranteed  e fual  rights,  now* and  In  the  future. 
The  notion  that  every  Individual  ought  to  have  the  opportunity  to 
develop  nls  or  her  specific  talents*  without  regard  to  sex.  Is  so 
fundamental  to  current  American  notions  of  Justice,  I  believe, 
that  It  ought  to  be  enshrined  In  che  Constitution*    I  cannot  but 
be  concerned,  even  saddened,  therefore,  when  It  appears  that 
Insistence  upon  the  currently  proposed  language  makes  It  unlikely 
that  any  such  amendment  to  the  Constitution  will  be  ratified  In 
the  foreseeable  future. 

The  question  Immediately  before  the  subcommittee  *s  whether 

Congress  should  re-subnit  exactly  the  same  language  for 

ratification  by  the  state  legislatures.    The  answer  to  that 

question  mustflmmmVmt  be.  no.    1984  Is  not  1972. 
^    Reconsideration  of  an  equal  rights  amendment  ought  to  take  place 

In  light  of  two  very  Important  developments  during  the 

intervening  years. 

The  first  such  development  Is  the  failure  of  the  currently 
proposed  language  to  secure  ratification  by  the  necessary 
three-fourths  cf  the  state  legislatures.    After  thirty  states 
rushed  to  ratify  the  amendment  within  the  first  year,  the  process 
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cane  to  a  virtual  -halt.    No  state  legislature  ratified  the 
proposed. amendment  during  the  three  year  extension  r^riod 
Congress  granted  in  1979.  and  five  of  the  thirty-five  states  that 
had  ratified  sought  to  rescind  their  previous  action. 
Congressmen  and  Senators  anxious  to  sponsor  the  amendment  a 
second  time  nay  thereby  express  their  good  intentions,  but  their 
sponsorship  threatens  to  become  a  rather  futile  gesture.  Sefious 
opposition  has  obviously  arisen  to  the  current  proposal,  and 
ratification  does  not  appear  likely  unless  the  objections  are 
somehow  met. 

/  , 

The  objections  to  the  E.    R.    A.    do  not  appear  to  be  to  the 
principle,  the  desirability  of  securing  equal  opportunity  for 
women,  however.    The  currently  proposed  amendment  did  not  fail  to 
achieve  the  necessary  two-thirds  majority  in  the  House 'of 
Representatives  last  November,  for  example,  because  more  than  a 
third  of  our  Congressmen  oppose  the  guarantee  of  equal  rights  for 
women i    the  currently  proposed  amendment  failed  because  the 
sponsors  refused  to  consider  any  amendments  to  or  changes  in  its 
absolutist  wording.    The  first  question  recent  history  raises, 
therefore,  is  why  proponents  of  the  E.    R.    A.    have  not  sought 

im      k  lew  to  mollify  'some'  of  the  concerns  of  their 
opponents  by  changing  the  language  of  the  proposed  amendment 
slightly.    The  language  currently  proved  dates,  after  all,  from, 
the  early  1940 *s  when  a  Congressional  commitee  modified  the 
language  the  Women's  Party  had  proposed  every  year  since  1923  in 
an  attempt  to  make  it  a  bit  more  moderate.    Both  the  country  and 
constitutional  law  have  changed  significantly  in  the  meantime, 
moreover,  and  one  wonders  whether  the  language  of  the  proposed 
amendment  ought  not  to  reflect  these  changes.  Isn't. there 
language  that  will  respond  to  the  concerns  of  the  opponents  of 
the  currently  proposed  amendment  without  severely  compromising 
the  equality  proponents  adamantly 

The  answer  to  that  question  lies,  I  believe,  in  the  second 
major  development  of  the  last  two  decades.    Where  the  attempt  to 
ratify  the  E.    R.    A.    failed,  both  Congress  and  the  Supreme 
Court  have  succeeded  in  massively  extending  the  opportunities  of 
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women  by  using  a  sore  United  standard.   As  a  result  of  both 
Congressional  legislation  and  Supreme  Court  decisions ,  the 
presumption  is  now  against  discrimination  on  the  basis  of  sex. y 
Congressional  legislation  and  Court  decision*  thus  point  to  a 
practical  standard  and  acceptable  wording,    pnltke  the  language 
currently  proposed,  such  an  amendment  would  allow  certain 
exceptions  to  the  general  presuaptlon  against  sex-based 
discrimination.    The  question  to  which  this  particular  hearing  is 
addressed,  indeed,  is  the  status  or  desirability  of  such 
exceptions.    Should  the  Constitution  absolutely  bar  legal 
distinctions  on  the  basis  of  sex,  as  the  present  wording 
mandates';    or.  should  we  create  a  strong  constitutional 

1' 

presumption  against  sex-based  distinctions?   Should  distinctions 
on  the  basis  of  sex  be  allowed  when,  but  only  when  it  has  been 
shown  that  such  distinctions  are  "substantially  related  to- an 
Important  governmental  objective, -  to  use  the  language  currently 
employed  by  the  Court? 

Several  critics  of  the  currently  proposed  amendment  have 
objected  to  It  on  the  grounds  that  it  Is  "vague. M  The  problem 
with  the  currently  proposed  language  Is  not  90  much  that  It  Is 
vague,  I  submit,  as  that  It  is  so  absolute.    "Equality  of  rights 
under  law  shall  not  be  abridged  or  denied  on  account  of  sex- 
means  simply  that  any  legal  "right."  that  Is,  any  claim,  benefit, 
or  lmm;inlty  granted  by  law  to  members  of  one  sex  must  be  granted 
to  members  of  the  other  sex.  who  are  otherwise  similarly 
situated. 

The  difficulty  with  the  currently  proposed  language  Is  not 
that  it  is  unclear,  the  efore,  but  that  the  prohibition  of  any 
legal  recognition  of  any  difference. between  the  two  sexes  flies 
In  the  face  of  fact.    There  are  physical,  social  or 
"stereotypical and  economic  differences  between  the  sexes t  and 
taking  accsunt  of  such  differences  is  sometimes  necessary  in 
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order  to  achieve  important  public  goals,  including,  Ironically, 
the  securing  of  equal  opportunity  for  woven. 

Some  proponents  of  the  current  language  argue ,  therefore , 
that  it  would  allow  the  law  to  take  account  of  "unique  physical 
differences."  If  it  is  legitimate  to  take/account  of  physical 
differences  with  regard  to  reproduction,  however,  the 
discrimination  we  are  concerned  about  Is  not.  literally, 
discrimination  "on  account  of  sex."  If  we  are  trying,  rather,  to 
prevent  discrimination  on  the  basis  of  "archaic  stereotypes  and 
overbroad  generalizations/1  the  wording  of  the  amendment  ought  to 
be  changed  to  make  that  clear. 

Here  again  the  experience  of  the  last  two  decades  reveals 
some  of  the  problems  with  the  currently  proposed  wording.  When 
the  Supreme  Court  first  had  to  determine  whether  differential 
treatment  of  pregnancy  as  a  disability  was  contrary  to  the 
prohibition  of  discrimination  on  the  basis  of  sex  In  Title  VII  of 
the  1964  Civil  Rights  Act,  they  decided  that  it  was  not.  Special 
treatment  of  pregnant  women  did  not  constitute 
sex-discrimination,  the  Court  argued,  because  It  did  not  Involve 
a  distinction  between  men  and  women?    the  distinction  was  rather 
between  pregnant  and  non-pregnant  persons  and  women  are. 
obviously,  non-pregnant  persons  much  of  the  time,    t Genera 1 
Elemi£  G<±    ^    QUhSSl,  429  U.    S.    125.)  Congress  responded 
to  the  Court' 3  interpretation  by  amending  the  law  to  make  It 
clear  that  discrimination  on  the  basis  of  sex  included 
discrimination  on  the  basis  of  pregnancy,    it  la  obviously  much 
easier  for  Congress  to  change  the  Court's  construction  of  a 
statute  than  it  is  to  alter  the  wording  of  a  constitutional 
amendment  once  adopted.    Perhaps  the  Court  would  interpret  the 
currently  proposed  language  in  terms  of  the  Congressional 
revision  of  Title  VII.  but  it  surely  would  be  better  for  Congress 
to  state  what  It  means  as  precisely  as  possible  in  the  amendment 
itself.    As  it  stands,  the  currently  proposed  amendment  does  not 
allow  any  exception  on  the  basis  of  'unique  physical 
characteristics."  Rather,  the  words  categorically  proscribe  any 
differential  treatment  on  account  of  sexj    and  I  do  not  know  what 
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"sex"  means  if  it  does  not  refer  to  differences  of  reproductive 
functions  and  organs. 

* 

The  problems  with  an  absolute  prohibition  of  distinctions  on 
the  basis  of  sex  become  even  clearer*  X  believe,  in  discussions 
of  affirmative  action  or  other  compensatory  programs  designed  to 
help  women  overcome  their  obvious  economic  disadvantages. 
Proponents  of  the  current  language  have  argued  ttat  affirmative 
action  would  be  allowable,  because  the  Court  would  Interpret  the 
language  in  light  of  the  "intention"  of  the  amendment  to  help 
women.    Although  race  is  a  "suspect  classif ication"  under  the 
current  Court's  reading  of  the  14th  Amendment,  they  point  out, 
the  Court  has  allowed  racial  distinctions  in  the  f r rm  of  quotas 
for  remedial  purposes.    If  we  can  rely  on  Court  Interpretation  of 

0 

the  equal  protection  clause  to  secure  equal  opportunity  for 
women,  however  >  the  case  for  a  constitutional  amendment  would 
appear  to  dissolve.    If  the  current  language  were  added  to  the 
Constitution,  it  would  certainly  be  difficult  to  defend  a  policy 
mandating  preferential  hiring  or  any  other  particular  benefits  or 
Immunities  to  women,  because  men  would  be  perfectly  justified  in 
complaining  that  they  had  been  denied  jobs  or  places  In  school 
"on  account  of  sex."  Yet  one  of  the  major  reasons  people  are 
concerned  about  sex-based  discrimination  and  want  an  equal  rights 
amendment  continues  to  be  the  disparity  between  the  sexes  in 
average  wages.    (Women  still  earn  only  half  what  men  do.)  It 
would  be  truly  ironic  if  the  amendment  Intended  to  remedy  this 
disparity  made  policies  Intended  to  counteract  the  effects  of 
past  discrimination  unconstitutional.    If  Congress  Intends  to 
create  a  presumption  against  sex-based  discrimination,  but  to 
allow  distinctions  on  the  basis  of  sex  for  some  limited  purposes, 
like  temertyincT  the  effects  of  past  discrimination,  the  language 
of  the  proposed  amendment  ouaht  to  communicate  that  intention 
more  clearly.     It  .should  not  proscribe  all  distinctions  "on 
account  of  sex"  as  it  does  at  present. 

The  difference  between  a  policy  seeking  to  assure  equal 
treatment  of  the  two  sexes  and  a  policy  mandating  the  abolition 
of  all  distinctions  on  the  basis  of  sex  may  be  seen  most  clearly. 
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however.  In  the  controvert  surrounding  the  status  of  "separate 
bu  equal"  athletic  programs.    Under  Tit  Is  IX  women  have  made 
tremendous  gains  in  both  physical  fitness  and  athletic 
competition,  rut  they  have  done  so  largely  in  the  context  of 
women's  teams.    Biological  differences  are  apparently  very 
significant  in  athletic  performance.    No  American  woman  would 
have  made  the  Olympics,  for  example,  if  the  team  had  been 
integrated  and  the  same  criteria  for  selection  applied  without 
regard  to  sex.    Under  the  currently  proposed  amendment ,  it  would 
be  difficult  to  deny  the  right  of  any  male  to  compete  for  a  place 
on  a  formerly  all-women's  team,  even  though  such  competitions 
would  probably  result  in  two  predominantly  male  teams.  Sexual 
distortions  in  the  organization  of  school  athletic  teams  are,  on 
the  other  Jjand.  allowable  under  current  law.    To  be  sure,  sexual 
distinctioneyire  permitted,  under  the  Court's  current  reading  of 
the  equal  protection  clause,  only  if  they  can  be  shown  to  be 
substantially  related  to  an  Important  governmental  objective. 
Since  'team  play,-  "sportsmanship,-  and  general  physical 
development  are  all  Important  parts  of  an  individual's  education, 
and  public  education  is  certainly  an  "important  governmental 
objective.'1  it  is  relatively  easy  to  Justify  sex-segregated  teams 
as  means  of  providing  equal  educational  opportunity  (in  the 
absence  of  a  state  E..  R.    A. ) 

Indeed,  it  proves  useful  to  look  further  at  the  provisions 
of  Title  VII  of  the  1964  Civil  Rights  Act  (which  prohibits 
discrimination  in  employment)  and  Title* IX  of  the  Education 
Amendments  or  1972  <which  prohibits  discrimination  in  educational 
admissions  and  programs),  in  considering  the  Implications  of  an 
absolute  prohibition  of  distinctions  "on  account  of  sex."  because 
both  Title  VII  and  Title  IX  allow  certain  explicit  exceptions 
which  would  presumably  be  disallowed  under  the  general  language 
of  the  currently  proposed  amendment.    For  example.  Title  IX 
"shall  not  upply  to  an  educational  institution  which  is 
controlled  by  a  religious  organization  if  the  application  of  this 
subsection  would  not  be  consistent  with  the  religious  tenets  of 
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ouch  organization."  Schools  which  hjve  "traditionally  and 
continually  .    .    .    Chad3  a  policy  of  admitting  only  students  of 
one  sex"  are  also  excluded.    Maintaining*  orthodox  Jewish 
seminaries  or^ women's  colleges^  Is  not  a  problem  under  current 
law,  therefore,  but  both  would  Wcome  so  under  the  currently 
proposed  amendment.    Yet,  such  eminent  sociologists  as  David 
Riesman  and  Christopher  Jencks  have  argued  that  single-sex 
education  may  be  particularly  beneficial  In  enabling  women  to 
seek  and  to  achieve  positions  of  leadership  and  authority.    Is  it 
really  necessary  to  endanger  religious  liberty  and  diversity  in 
order  to  secure  equal  opportunity  for  women  In  education  and 
employment?    I,  for  one,  certainly  hope  not.    Can  it  really  be 
necessary  to  destroy  the  colleges  which  have  educated  a 
disproportionate  number  of  the  leading  women  in  America  in  order 
to  secure  women  an  equal  right. to  education?    That  does  not 
really  seem  to  make  sense. 

Most  of  tl*?  controversy  surrounding  the  effects  of  the 
currently  proposed  languages  concerns  military  service  and  public 
funding  of  abortions,  however.    When  Congress  decided  In  i960  to 
limit  registration  for  the  draft  to  males,  the  Senate  Armed 
Services  Subcommittee  on  Manpower  and  Personnel  reported) 
The  principle  that  women  should  not  Intentionally  and 
routinely  engage  In  combat/ is  fundamental  and  enjoys 
wide  support  among  our  people.    It  Is  universally 
supported  by  military  leaders  who  have  testified  before 
the  Committee.  ...    In  addition  to  the  military 
reasons,  which  the  Committee  finds  compelling, 
witnesses  representing  a  variety  of  groups  testified 
before  the  Subcommittee  that  drafting  women  would  place 
unprecedented  strains  on  family  life,  whether  in 
peacetime  or  In  time  of  emergency.  ...    A  decision 
which  would  result  In  a  young  mother  being  drafted  and 
a  young  father  remaining  home  with  the  family  In  a  time 
of  national  emergency  cannot  be  taken  lightly,  nor  its 
broader  implications  ignored.    The  Committee  Is 
at^ngly  of  the  view  tY«i«  such  a  result,  which  would 


EBJC  115 


\ 


109 


occur  If  wonen  were  registered  and  inducted  .      •  •  if 
unwise  and  unacceptable  to  a  large  majority  of  our 
people,    (fluoted  from  the  Congressional  Records.  June 
10,  1980,  S6531.) 
Since  the  language  of  the  currently  proposed  amendment  would 
.  surely  mandate  registration  and  drafting  of  women,  whenever  the 
law  requires  registration  and  drafting  of  men,  and  would  probably 
also  proscribe  the  combat  restriction,  it  is  no  wonder  this 
language  has  encountered  serious  opposition.    It  runs  directly 
counter  to  public  opinion. 

By  way  of  contrast,  current  Court  doctrine  does  not  require 
either  drafting  or  putting  women  in  combat  positions,  because 
national  defense  is  clearly  an  Important  governmental  objective 
to  which  distinctions  on  the  basis  of  sex  are  "substantially 
r«4ated."  But  it  Is  perhaps  also  important  to  note  that  the 
Court's  decision  also  would  not  prevent  Congress  from  drafting 
women  or  from  putting  them  in  combat  positions  should  that  prove 
desirable.    It  is  not  as  if  there  are  no  women  serving  in  the 
military  right  now.    The  question  thus  is  not  whether  women  may 
serve  in  the  military.    The  question  is  rather  whether  we  must 
register  (and  perhaps  draft)  all  women  of  an  eligible  age  whether 
or  not  the  armed  forces  can  effectively  use  them,  as  a  matter  of 
principle,  without  regard  to  cost,  efficiency  or  current  public 
sentiments. 

Proponents  of  the  currently  proposed  amendment  argue,  that 
women  will  not  be  regarded  as  full  or  equal  citizens  until  they 
assume  the  moat  arduous  duty  of  citizenship—military  service. 
This  argument  ignores  the  other  side  of  the  tradition^  sexual 
division  of  labor.    Is  it  not  as  great;  a  public  service  to  bear 
the\  future  generation  as  it  is  to  defend  the  present?    Both  men 
and^women  now  have  to  take  time  away  from  their  own  pursuits  in 
ordeifr  to  Insure  the  country  has  a  future.    Must  women  do  double 
duty;^  must  they  both  bear  and  defend  their  children  in  order  to 
bo  equkl?    Military  service  does  not,  in  fact,  represent  a 
promising  route  to  equal  status  for  most  women,  because 
differences  of  physical  strength  affect  enlistment,  rank  and 
promotion^ 
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Fortunately,  military  service  does  not  constitute  the 
primary  definition  of  full  citizenship  in  a  modern  liberal 
democracy,  however;    voting  does.    Military  service  has,  to  be 
sure,  been  used  as  a  justification  tor  giving  certain/people 
voting  rights.    One  of  the  moat  powerful  arguments  in  favor  of 
lowering  the  voting  age  to  eighteen  was  the  assertion  that  a  nan 
old  enough  to  fight  for  his  country  was  old  enough  to  have  a 
voice  in  deciding  whether  tthe  nation  ought  to  go  to  war.  Having 
gained  the  vote  and  in  1920  with  the  22nd  Amendment,  women  do  not 
need  compulsory  military  service  in  order  to  wake  ua  full 
citizens.  / 

The  Abortion  question  has  probably  proved  eve^n  more  deadly 
to  the  currently  proposed  amendment  than  /the  draft,  however.  Is 
it  merely  coincidental  that  serious  opposition  to  the  E.    ft.  A. 
developed  in  1973,  the  year  the  Supreme  Court  declared  a  woman 
had  a  right  to  have  an  abortion  during  the  first  trimester  of  a  \ 
pregnancy  in  Efift  yu  Wade? 

Easy  availability  of  abortion  was  initially  linked  to  the  E. 
R.    A.    in  the  minds  and  public  pronouncements  of  advocates  as  a 
part  of  woman's  freedom  to  control  her  own  body.    Abortion  was 
als  linked  to  the  E.    R.    A.    by  opponents  as  part  of  an  attempt, 
celebrated  by  radical  and  we 1 1 -publicized  feminist  theorists,  to 
overthrow  traditional  American  values  and  institutions  like  the 
family.    Both  sides  or  claims  were  surely  exaggerated.  Although 
a  majority  of  married  women  now  work  outside  and  home  and 
improved  birth  control  techniques  have  significantly  changed 
general  American  attitudes  about  premartlal  sex,  the  family  has 
not  disintegrated  or  disappeared. 

The  "right  to  life''  groups  which  have  emerged  in  reaction  to 
the  Supreme  Court's  decision  in  Roe  have  not  as  yet  mustered 
enough  support  to  pas3  their  own  constitutional  amendment 
prohibiting  abortions  entirely,  but  they  c*<   seem  to  have  enough 
popular  and  legislative  backing  to  block  the  currently  proposed 
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E.    R.    A.    Critics  of  the  current  proposal  thus  have  a  powerful 
point  when  they  argue  that  the  current  language  would  mandate 
public  funding  for  abortions.    Both  the  United  States  and  states 
participating  in  the  Medicaid  program  grant  indigent  people  a 
right  under  law  to  medical  care,  which  would,  if  not  extended  to 
I       abortions,  be  denied  "on  account  of  sex."  (Only  women  have 

abortions.)  In  order  to  separate  the  E.    R.   A."  from  the  the 
"pro-choice',  "pro-life*1  controversy,  as  many  advocates  think  it 
should  be.  it  will  be  necessary  therefore  to  change  the  proposed 
language. 

Her-  again,  the  approach  U3ed  by  both  Congress  and  the  Court 
has  teen  more  moderate  than  either  the  absolutist  amendment  or 
its  oppoaiticn.    Although  the  "Hyde  amendment"  prohibits  the* 
federal  government  from  funding  certain  kinds  of  abortions,  it 
does  not  prevent  women  from  having  them.    The  right  to  decide  to 
terminate  a  pregnancy  tyring  the  first  trimester  granted  in  Efifi 
1U   Wade  is,  as  Justice  Stewart  pointed  out  in  Harris  }u  BsSflfl, 
a  right  to  be  free  from  governmental  interference.    It  is  not  a 
right  to  public  support.    On  the  contrary,  the  right  granted 
women  in  Efie  was  explicitly  balanced  by  recognition  of  the 
legitimacy  of  a  state  concern  for  the  preservation  of  life. 
Und?r  current  law,  therefore,  a  state  can  legitimately  express 
such  a  concern  by  refusing  to  provide  public  funds  for  abortions. 

If  the  approach  taken  by  Congress  and  the  Court  is  superior 
to  currently  proposed  amendment,  you  might  ask,  why  amend  the 
Comtitution  at  all?    Why  not  Just  leave  things  as  they  are? 
There  are,  I  believe,  two  reasons.    First,  the  E.    R.    A.  has 
always  had  primarily  a  symbolic  meaning.    Although  a 
cjnntltvitlonal  amendment  is  not  simply  or  merely  a  symbol--the 
specific  language  is  very  important,  as  I  have  argued— the 
Constitution  i3  also  more  than  a  legal  code,  as  Chief  Justice 
John  Marshall  proclaimed  so  eloquently  in  McCulloch  %±  Maryland. 
The  Constitution  states  the  fundamental  principles  of  our 
government  and  thereby  teaches  and  reaffirms  the  people's  deepest 
notions  of  what  is  just.    An  amendment  affirming  the  presumption 
against  3e:c-based  discrimination  embodied  in  current  law  would 
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not  effect  the  social  revolution  some  of  the  more  extreme 
advocatea  of  "women- a  liberation"  hoped  for,    it  would  certainly 
not  do  away  with  marriage  or  the  family.    But  it  would  represent 
an  important  step,  indeed,  a  deciaive  s.ep  in  achieving  public 
recognition  of  the  equal  righta  and  atatua  of  women  in  the  United 
•  States  of  America.    And.  for  thia.  there  seems  to  be  overwhelming 
public  support. 

Without  a  more  moderate  substitute,  on  the  other  hand, 
defeat  of  the  current  proposal  is  apt  to  be  interpreted  aa  a 
"aet-back."  perhaps  even  as  an  indication  of  loss  of  popular 
support  for  equality  of  rights  for  women  producing  a  real 
''set -back  -  aa  well.    Congressional  legislation  can  easily  be 
changed  in  response  to  changes  ln  public  opinion,    and  the 
Supreme  Court  has  been  known  to  change  its  mind.  A 
constitutional  amendment  would  provide  a  much  firmer,  more 
lasting  basla  for  the  guarantee  of  equal  opportunity  to  women 
than  either  Congressional  legislation  or  Court  decisions. 

Nor  would  appropriate  language  be  difficult  to  find.    It  is 
not  necessary  to  "mess  up"  the  amendment  or  the  Constitution  with 
a  list  of  exceptions,    ihis  subcommittee  could  propose  language 
based  on  current  Court  doctrine.    For  example:    "Neither  the 
United  States  nor  any  state  may  distinguish  persons  on  the  basis 
of  gender  unless  auch  distinction  be  shown  to  be  aubatantially 
related  to  an  important  governmental  objective." 

The  Court  desperately  needs  a  statement  of  legialative 
intent  and  popular  will  to  support  and  clarify  ita  current 
holding*,  movover.    When  the  Supreme  Court  decided  in  1971  to 
subject  sex-baaed  diattnctiona  in  the  law  to  atricter  scrutiny 
than  they  had  In  the  past,  the  justices  acted  against  100  years 
of  precedent  ana  the  probable  intention  of  the  framera  of  th» 
Hth  Amendment.    Althcuah  Reed  v,    EfSd  was' a  unanimous  dec. J ion. 
the  nembera  >.f  the  current  court  have  not  been  able  to  agree  on 
the  appplirable  standard  or  the  reasons  for  their  subsequent 
holdi-na.    Many  ca3c3  have  been  decided  on  a  5-4  vote  with 
disagreement  aaom  the  x.embera  of  the  majority  about  the  reasons 
or  ground}  for  the  decision. 
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For  example,  in  the  very  case  <CEAla  iu   Boren).  in  which 
the  Court  first  articulated  its  current  standard.  Justice  Powell 
added  the  essential  fifth  vote  by  stating  in  the  first  sentence 
of  his  own,  separately  written  statement,  ithat  he  concurred  with 
the  opinion  and  not  merely  the  Judgment  or  holding  of  the 
majority.    Yet.  Powell  went  on  in  that  sane  opinion  to  add 
paragraphs  of  his  -reservations"  about  the  application  of  the 
equal  protection  clause  to  cases  of  sex-based  discrimination  the 
Court  had  Just  announced* 

In  light  of  the  inability  0f  a  stable  majority  of  the 
current  Supreme  Court  to  determine  what  exactly  constitutes 
"invidious  discrimination-  or  when  exactly  umbers  of  the  two 
sexes  are  or  are  not  "similarly  situated, "  the  fact  that  six  of 
the  present  justices  are  more  than  seventy  years  of  age  and  hence 
soon  likely  to  retire  also  becomes  very  significant.    With  no 
agreed  upon  doctrine  or  rationale  to  guide  them,  new  appointees 
are  apt  to  come  to  their  own,  new,  different,  and  in  any  ca3e, 
unpredictable  reading  of  the  Fourteenth  Amendment  with  regard  to 
sex-based  discrimination.    Partly  because  Congress  quite  properly 
waited  for  state  legislatures  to  ratify  the  E.    R.    A.,  there  has 
already  been  altogether  too  much  "Judge  made"  law  in  this  area. 

A  statement  0f  legislative  and  popular  intent  in  the  form  of 
a  constitutional  amendment  embodying  the  current  Court's  standard 
would  do  a  great  deal  to  strengthen  and  to  clarify  the  law  with 
regard  to  the  status  and  rights  of  women  In  America.    Unless  the 
proposed  wording  is  changed,  however,  we  are  not  apt  to  se?  such 
an  amendment  proposed  or  ratified. 
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Senator  Orrin  f?.  Hatch 

125  Russell  Senate  Office  Building 

Washington,  D.  C.  20510 

Re:    Testimony  before  the  Subcommittee  on  the  Constitution, 
August  7,  19814 

Ouestlonx    What  would  you  think  of  an  amendment  reading: 

"Equal  protection  of  the  laws  shall  not  be  denied 
or  abridged  by  the  United  States  or  any  state  on 
account  of  gender . " 

Dear  Senator  Hatch: 

Upon  reflection,  I  think  that  the  language  you  propose  would 
be  an  important  and  desirable  amendment  to  the  United  States 
Constitution,    tt  would  provide  an  explicit  textual  basis,  nowlacking 
(see  Chief  Justice  Burger  dissenting  in  Craig  v.  Boren  429  U.  S.  at 
217),  for  the  current  presumption  against    Siscrimination  on  the  basis 
of  gender  in  Congressional  law  and  Supreme  Court  decisions.  Unlike 
the  wording  of  the  currently  proposed  equal  rights  amendment, 
the  lanquage  you  suggest  would  allow  some  distinctions  on  the  basis 
of  gender;  it  would  outlaw  unequal  protection  of  the  laws,  not  dis- 
tinctions on  the  basis  of  gender  per  se.    By  using  the  terminology 
of  the  Fourteenth  Amendment,  the  language  you  propose  would  build  on 
or  strengthen  existing  law  rather  than  challenge  it  with  new  consti- 
tutional terminology.    Because  the  Court  has  already  applied  the 
.equal  protection  clause  to  federal  and  state  statutes  involving 
distinctions  on  the  bask  of  gender,  the  language  you  propose  would 
not  Involve  the  uncertainty  or  the  potentially  undesirable  consequences 
of  the  absolutist  E.  R.  A.    The  equal  protection  language  would 
clearly  be  read  in  the  context  of  the  other  provisions  and  protections 
of  the  Constitution  (e.  g.  the  First  Amendment's  protection  of 
freedom  of  religion),  because  these  provisions  are  part  of  the  supreme 
law  to  be  equally  applied.    I  could,  therefore,  enthusiastically 
support  such  a  proposal. 

If  you  were  to  propose  such  language,  however,  I  think  that 
you  might  find  yourself  pressed  on  some  of  the  same  questions  raised 
about  the  meaning  and  impact  of  the  currently  proposed  E.  R.  A. , 
because  the  Supreme  Court  now  finds  itself  in  such  disarray  with 
regard  to  the  meaning  of  "equal  protection"  concerning  not  only 
distinctions  on  the  basis  of  sex  but  also  "suspect"  classifications 
by  race.     (See  Fullilove  v.  Klut2nick  448  U.S. \ 448  in  which  seven 
members  of  the  court  agree  that  racial  classifications  are  sometimes 
legitimate,  vet  no  five  can  agree  when  or  why.)'   Under  equal  protection, 
some  distinctions  on  the  basis  of  gender  would  be  allowed  (in  contrast 
to  the  currently  proposed  absolutist  language).    Adding  the  language 
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you  suggest  would  not  necessarily  make  gender  a  "suspect  classification 
but  might  it  not  plausibly  be  read  that  way?    Z  suggested  language 
incorporating  the  "ralg  standard  prscisely  because  I  think  distinctions 
on  the  basis  of  race  and  distinctions  on  the  basis  of  sex  are  different 
and  ought  to  be  treated  differently,  as  thsy  now  are  under  current 
Court  doctrine.    I  am  not  particularly  wedded  to  that  doctrine.  Indeed 
because  the  Court  is  in  such  disarray,  I  do  not  expect  the  two  or  even 
three  tiered  reading  of  the  equal  protection  clause  to  last,  although 
it  does  now  have  status  as  precedent,    x  simply  think  the  general 
outcome  and  approach  is  seneible.    precisely  becauee  the  Court's 
interpretation  of  the  equal  protection  clause  ie  so  unsettled,  you 
might  argur,  it  would  be  better  to  return  to  the  language  of  the 
Constitution  itself.    That  seems  reasonable  enough,  but  will  you  have 
made  your  intention  clear? 

I  hope  that  these  comments  will  prove  helpful  to  your  and  your 
staff's  further  reflections.    I  am  very  grateful  for  the  courteous 
reception  of  my  testimony. 


Jlespectfully, 


CCt    Steven  Markman,  chief  Counsel 

Subcommittee  on  the  Constitution 


Catherine  H.  £up*ert 
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Senator  Hatch.  Thank  you  so  much.  We  appreciate  having  your 
testimony.  Professor  Gerard,  we  will  turn  to  you  at  this  time. 

STATEMENT  OF  PROF.  JULES  B.  GERARD 

Mr.  Gerard.  Thank  you,  Senator  Hatch.  I  am  honored  to  have 
been  invited  to  testify  before  the  subcommittee  and  appreciate  the 
opportunity  to  try^Urmake  a  contribution  to  the  subcommittee's 
important  work. 

The  language  of  the  equal  rights  amendment  is  absolute.  It 
reads,  "Equality  of  rights  under  the  law  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  State  on  account  of  sex." 

There  is  no  question  that  proponents  of  the  equal  rights  amend- 
ment intend  its  language  to  be  just  as  absolute  as  it  appear  to  be. 
But  when  conscientious  citizens  express  some  doubt  about  '.rtv  de- 
sirability of  including  in  the  Constitution  an  absolute  prohibition 
against  classifications  based  on  gender,  the  proponents  always 
claim  that  two  unstated  qualifications  will  be  implied  to  modify 
ERA'b  uncompromising  language.  According  to  ERA's  proponents, 
these  two  implied  qualifications  are,  first,  the  right  of  privacy,  and 
second,  physical  characteristics  that  are  unique  to  one  gender. 
°  My  task  is  to  discuss  these  two  implied  qualifications  that  propo- 
nents allege  will  temper  ERA's  absolutist  command. 

Before  turning  to  thj  details  of  these  supposed  qualifications, 
however,  I  would  like  to  emphasize  the  precise  nature  of  the  argu- 
ment that  is  being  made  here.  The  precise  nature  of  the  propo- 
nents' argument  is  that  ERA's  inflexible  language  will  be  modified 
by  unwritten  qualifications.  The  precise  nature  of  the  argument,  in 
other  words,  is  that  ERA  should  be  ratified  because  it  does  not 
mean  what  it  says.  This  may  be  the  first  time  in  our  history  that  so 
ludicrous  a  reason  for  taking  so  important  an  action  has  been  of- 
fered with  a  straight  face. 

Who  among  us  would  sign  a  contract  to  buy  a  vacuum  cleaner 
under  that  advice,  under  advice  by  the  sales  clerk  that  the  contract 
that  you  are  being  asked  to  sign  does  not  really  mean  what  its 
words  say? 

Yet  we  are  being  asked  to  amend  the  Constitution  of  the  United 
States  on  the  basis  of  an  assurance  that  no  sensible  person  would 
rely  upon  in  conducting  the  routine  affairs  of  everyday  life.  That  is 
the  most  important  point  of  this  discussion,  and  I  hope  it  does  not 

?;et  lost  when  we  turn  to  the  details  concerning  these  alleged  quali- 
ications. 

The  first  of  these  is  the  right  of  privacy.  Many  responsible  citi- 
zens are  concerned  about  ERA's  potential  effects  upon  matters  that 
may  be.  grouped  together  under  the  generic  heading  of  personal 
modesty,  matters;  for  example,  such  as  gender-segregated  prisons 
and  college  dormitories.  Proponent*  of  ERA  claim  their  right  of 
privacy  will  take  precedence  over  ERA's  uncompromising  language 
and  prevent  these  effects  from  coming  to  pass. 

But  their  claim  that  the  right  of  privacy  will  prevent  ERA  from 
having  a  multitude  of  undesirable  effects  upon  personal  modesty  is 
unpersuasive  for  at  least  four  reasons.  The  first  of  these  reasons  is 
that  the  right  of  privacy,  as  it  has  been  used  by  the  Supreme 
Court,  has  nothing  at  all  to  do  with  personal  modesty.  As  a  matter 
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of  fact,  it  does  not  have  anything  to  do  with  privacy  under  any 
normal  meaning  of  that  word.  The  matters  of  personal  modesty 
that  we  are  talking  about  clearly  are  related  to  privacy.  ERA's  pro- 
ponents would  have  you  believe  that  that  common  meaning  of  the 
word  privacy  is  the  one  the  Supreme  Court  gave  the  word  when  it 
invented  the  right  of  privacy  in  the  abortion  cases.  But  that  is  not 
the  meaning  of  the  word  privacy  that  the  court  gave  it. 

In  the  abortion  cases  the  court  held  that  the  right  of  privacy 
made  laws  restricting  access  to  abortion  unconstitutional.  Nov/,  ex- 
actly how  regulating  people's  access  to  surgical  procedures  that 
they  wish  to  have  performed  by  others  in  public  hospitals  invades 
their  privacy  is  a  mystery  the  Court  has  never  explained.  I  think 
the  probable  reason  is  that  the  only  possible  explanation  is  the  one 
that  was  given  by  the  caterpillar  in  "Alice  ift  Wonderland," 
namely,  "words  mean  what  I  say  they  mean." 

The  focus  of  this  right  of  privacy  has  always  been  on  preventing 
Government  interference  with  decisions  that  the  court  vijws 
should  be  made  in  private.  One  illustration  of  this  is  that  the  court 
has  extended  this  right  of  privacy  to  abortion  to  children  and  has 
made  it  rnmune  from  veto  by  the  parents  of  those  children. 

Now,  if  the  court  applies  that  logic  to  matters  of  personal  modes- 
ty, the  result  is  perfectly  predictable.  Suppose  one  believes,  for  ex- 
ample, as  I  do,  that  athletic  locker  rooms  in  high  schools  and  col- 
leges should  be  segregated  by  gender  whether  or  not  the  students 
want  them  to  be. 

The  clear  import  of  both  the  language  of  ERA  and  the  right  of 
privacy,  as  the  Supreme  Court  defines  it,  is  that  such  a  restriction 
would  be  unconstitutional. 

The  second  reason  that  the  argument  that  the  right  of  privacy 
will  modify  ERA's  terms  is  unpersuasive  is  that  even  if  a  right  of 
privacy  that  includes  personal  modesty  does  exist,  traditional  rules 
of  constitutional  interpretation  would  require  it  to  be  nullified  by 
any  inconsistent  provision  of  ERA. 

The  essential  purpose  of  a  constitutional  amendment  is  to 
change  existing  law,  not  to  confirm  it.  Any  amendment  added  to 
the  Constitution  nullifies  all  previous  constitutional  doctrines  that 
are  inconsistent  with  the  terms  of  the  amendment.  So  even  if  a 
right  of  privacy  that  includes  personal  modesty  exists,  these  tradi- 
tional rules  would  require  it  to  be  overridden. 

That  existing  rights  of  personal  modesty  are  inconsistent  with 
ERA  s  language  is  demonstrated  by  the  fact  that  ERA's  proponents 
must  resort  to  the  right  of  privacy  in  order  to  protect  them.  If  per- 
sonal modesty  were  consistent  with  ERA's  express  terms,  in  other 
words,  proponents  would  not  have  to  rely  upon  some  other  consti- 
tutional right  to  guarantee  their  preservation.  They  could  simply 
argue  that  ERA's  language  could  not  possibly  be  interpreted  to 
invade  concerns  about  modesty. 

But  that  argument  would  b»  absurd  on  its  face,  given  the  terms 
of  the  equal  rights  amendtr  nt.  So  there  can  be  no  question  that 
ERA,  as  written,  will  nullifj  any  axisting  rights  of  personal  modes- 
ty. 

The  third  reason  that  this  argument  is  unpersuasive  is  that  ERA 
contains  no  express  exceptions  for  privacy.  It  would  have  to  be 
added  by  judicial  interpretation.  But  there  is  no  way  to  compel  the 
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Supreme  Court,  or  uny  court,  indeed,  to  interpret  constitutional 
language  in  a  way  that  contradicts  its  plain  meaning. 

ERA  s  terms  permit  no  exception  to  its  command  for  equality  of 
rights  under  the  law.  Does  that  mean,  for  example,  that  female 
nurses  may  not  be  prefeired  in  hospital  labor  rooms,  that  males 
may  not  be  banned  as  guards  in  all-female  prisons  or  vice  versa? 

Well,  the  standard  answer  of  ERA's  proponents  to  questions  like 
these  is  to  invoke  the  countervailing  principle  of  the  right  of  priva- 
cy. 

But,  as  Prof.  Paul  Freund  pointed  out  years  ago,  invoking  the 
right  of  privacy  merely  restates  the  problem  without  answering  it. 
As  restated,  the  problem  becomes,  which  countervailing  principles 
should  be  held  to  modify  ERA,  and,  supposing  you  can  identify 
which  principles  should  be  held  to  do  it,  when  should  they  prevail 
over  ERA's  language  and  when  should  they  not? 

Now,  the  right  of  privacy  is  nowhere  mentioned  in  the  Constitu- 
tion. And  I  am  aware  of  no  legitimate  theory  of  interpretation  that 
permits  a  right  not  mentioned  in  the  Constitution  to  override  by 
implication  one  that  is  expressly  granted  to  individuals,  as  ERA 
would  grant  specific  rights  to  individuals. 

Even  if  such  a  theory  existed,  as  the  proponents  imply  it  does,  I 
do  not  know  how  courts  could  be  compelled  to  implement  it,  as  the 

f>roponents  imply  they  would  be.  Freedom  of  association  has  a 
onger  judicial  nistory  than  privacy  and  is  even  more  plausibly  de- 
rived from  the  Constitution's  express  language.  So  if  privacy  must 
modify  ERA,  why  not  freedom  of  association?  Yet  if  freedom  of  as- 
sociation were  to  modify  ERA,  one  would  expect  the  proponents  to 
agree  that  both  major  political  parties  could  exclude  women  or 
men,  if  they  choose  to  ao  so.  The  proponents  would  not  agree,  of 
course,  but  their  disagreement  merely  uncovers  the  thing  that  they 
want  to  keep  hidden:  namely,  that  there  is  no  overarching,  neutral 
standard  that  tells  us  which  countervailing  principles  are  and 
which  are  not  to  be  held  to  modify  by  implication  ERA's  unquali- 
fied language. 

But  supposing  we  move  beyond  that  difficulty;  supposing  the 
right  of  privacy  is  a  countervailing  principle  that  qualified  ERA's 
terms,  the  question  then  arises,  when  does  that  right  prevail  and 
when  does  it  not?  In  rest  rooms  or  labor  rooms,  but  not  in  prisons 
or  college  dormitories?  In  prisons  but  not  dormitories?  Vice  versa? 
AH  of  the  above?  None  of  the  above? 

These  and  similar  questions  obviously  can  be  rearranged  in  ac- 
cordance with  one's  own  view  of  where  to  draw  the  line  between 
the  tolerable  and  the  insufferable.  Equally  obviously,  none  of  these 
questions  can  be  answered  With  confidence. 

Proponent*  repeatedly  cliiim  that  the  problems  created  by  ERA's 
language  will  be  resolved  by  ite  legislative  history,  that  the  courts 
will  employ  that  legislative  history  to  make  commonsense  adjust- 
ments to  its  inflexible  command.  But  this  claim  depends  on  two  as- 
sumptions that  are  dubious  at  best. 

The  first  assumption  is  that  the  Supreme  Court  will  make  use  of 
the  legislative  history.  But  the  Court's  performance  in  recent  years 
shows  that  it  is  just  as  likely  to  disregard  legislative  history  as  it  is 
to  give  it  controlling  effect.  Perhaps  the  most  telling  illustration  of 
the  Court's  adamant  refusal  to  consider  legislative  history  that  con- 
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tradicted  the  result  the  Court  wished  to  reach  was  legislative  reap- 
portionment. I  do  not  plan  to  go  into  the  details  of  that  case,  but 
Justice  Harlan's  dissenting  opinion  in  Reynolds  v.  Sims  made  it 
crystal  clear  that  the  legislative  history  of  the  14th  amendment 
and  its  ratification  process  both  demonstrated  conclusively  that  the 
equal  protection  clause  was  not  supposed  to  have  anything  to  do 
with  legislative  apportionment. 

These  cases  and  others  demonstrate  that  the  Court  will  resort  to 
legislative  history  as  a  guide  to  constitutional  interpret  it  ion  only  if 
it  chooses  to  do  so,  even  when  the  relevance  of  that  history  is  indis- 
putable. And  there  is  no  wav  to  compel  the  Supreme  Court  or  any 
court  to  consider  legislative  history. 

The  second  dutious  assumption  is  that  ERA's  legislative  history 
gives  us  clear  guidance  about  its  potential  impact  upon  personal 
modesty.  But  that  also  is  false.  The  legislative  history  discloses  that 
the  proponents  of  the  amendment  disagreed  among  themselves 
about  what  its  effect  would  be  upon  privacy.  • 

One  piece  of  that  legislative  history,  I  think,  is  particularly  sig- 
nificant. Senator  Sam  Ervin,  who  until  his  retirement  was  com- 
monly conceded  to  be  the  dean  of  constitutional  lawyers  in  the 
Senate,  offered  an  amendment  to  the  equal  rights  amendment 
which  would  have  said:  "This  article  shall  not  impair  the  validity, 
however,  of  any  laws  of  the  United  States  or  any  State  which 
secure  privacy  to  men  or  women,  boys  or  girls."  His  proposal  was 
defeated  overwhelmingly.  The  vote  in  the  Senate  was  79  to  11 
against  it. 

The  fourth  reason  that  this  argument  is  unpersuasive  is  this:  In 
the  past  claims  that  the  right  of  privacy  justifies  otherwise  uncon- 
stitutional racial  discrimination  have  invariably  been  rejected  by 
the  court.  And  there  is  every  reason  to  suppose  that  they  will  also 
be  rejected  as  justifications  for  distinctions  drawn  on  account  of  sex 
in  violation  of  the  equal  rights  amendment. 

In  a  case  decided  without  dissent  by  the  Supreme  Court  less  than 
1  month  ago,  Roberts  v.  United  States  Jaycees,  the  Supreme  Court 
held  that  a  State  could  compel  the  Jaycees  to  accept  women  as 
members.  ^ 

The  Court  conceded  that  requiring  the  Jaycees  to  accept  women 
members  intruded  upon  their  first  amendment  freedom  of  associat- 
tion  as  (he  Court  itself  had  defined  freedom  of  association.  But, 
said  the  Court,  the  State's  "compelling  interest  in  eradicating  dis- 
crimination against  its  female  citizens'r  justified  the  intrusion. 

To  be  sure,  Jaycees  involved  the  freedom  of  association  rather 
than  the  right  of  privacy.  But,  as  I  pointed  out  earlier,  the  propo- 
nents of  ERA  do  not  and  cannot  explain  why  privacy  should  be  the 
only  constitutional  value  that  will  modify  ERA's  absolute  command 
for  equality  of  rights  under  the  law.  The  freedom  of  association 
that  was  at  issue  in  Jaycees  has  better  credentials  than  privacy  to 
be  a  constitutional  value  entitled  to  protection,  as  I  pointed  out  just 
a  moment  ago. 

A  favorite  theme  of  its  proponents  is  that  ERA  will  require  dis- 
tinctions based  on  gender  to  be  treated  in  the  same  way  distinc- 
tions based  on  race  are  treated  under  the  equal  protection  clause. 
But  the  right  of  privacy  and  the  freedom  of  association  never  have 
been  accepted  as  justifications  for  otherwise  unconstitutional  racial 
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discrimination.  The  proponents  have  offered  no  persuasive  reason 
to  believe  that  they  are  any  more  likely  to  be  accepted  as  justifica- 
tions for  gender  distinctions  that  would  be  made  unlawful  by  ERA. 

And  Roberts  v.  Jaycees  indicates  to  the  contrary,  that  they  will 
not  be  accepted. 

In  the  Bob  Jones  decision  just  a  year  ago  the  Supreme  Court  held 
that  a  private  religious  organization  could  be  denied  a  tax  exemp- 
tion because  of  its  policy  of  prohibiting  interracial  dating  and  mar- 
riage among  the  students  at  its  school.  The  racial  policy  was  based 
upon  the  organization's  interpretation  of  the  Bible.  It  thus  was  pro- 
tected by  the  free  exercise  clause,  a  right  which,  unlike  privacy,  is 
expressly  guaranteed  by  the  Constitution. 

If  the  express  guarantee  of  the  free  exercise  of  religion,  one  of 
our  most  cherished  rights,  can  be  nullified  by  the  prohibition 
against  racial  discrimination,  it  is  hard  to  accept  the  proponents' 
claim  that  the  ambiguous  right  of  privacy,  which  is  only  implicit, 
will  be  immune  to  ERA's  unqualified  and  specific  prohibition 
against  classifications  based  on  gender. 

I  would  like  to  turn  just  for  a  moment  to  the  other  qualification, 
the  unique  physical  characteristics  principle.  Unlike  the  right  of 
privacy,  which  derives  from  Supreme  Court  decisions,  this  principle 
has  its  source  in  a  law  review  article.  The  one  attribute  it  has  in 
common  with  the  right  of  privacy  is  enormous  uncertainty  about 
the  effect  it  will  have  on  interpreting  ERA. 

As  the  authors  of  that  Law  Review  article  themselves  admit, 
"How  the  courts  would  balance  each  of  these  factors  is  difficult  to 
predict  in  advance  of  adjudication." 

What  moti  ated  the  author?  to  create  the  unique  physical  char- 
acteristics principle  is  not  entirely  clear.  Much  of  their  discussion 
suggests  that  they  were  anticipating  objections  to  ERA  and  were 
looking  for  a  device  that  would  allow  them  to  argue  that  sortie  laws 
favoring  women,  such  as  rape  statutes,  would  be  unaffected  by 
ERA.  But  they  realized  that  blatant  discrimination  against  women 
can  clearly  be  articulated  in  terms  of  unique  physical  characteris- 
tics, so  they  had  to  hedge  the  principle  with  subsidiary  safeguards 
to  prevent  it  from  being  used  to  circumvent  ERA's  basic  prohibi- 
tion against  classifications  based  on  gender. 

The  hedge  they  chose  was  the  requirement  that  classifications 
based  on  unique  physical  characteristics  had  to  be  subjected  to 
strict  scrutiny  by  balancing  a  complex  of  six  highly  technical  and 
intricate  factors.  As  might  have  been  anticipated  of  a  principle,  a 
so-called  principle,  that  is  simultaneously  supposed  to  achieve  the 
two  diametrically  opposite  goals  of  both  allowing  and  forbidding 
classifications  based  on  gender,  the  end  result  is  confusion.  Let  me 
give  vou  just  one  example.  Consider  pregnancy. 

If  I  understand  their  argument,  pregnancy  is  a  legitimate  unique 
physical  characteristic  for  purposes  of  granting  benefits  exclusively 
to  women,  such  as  medical  payments  to  cover  the  cost  of  an  abor- 
tion. 

But,  on  the  other  hand,  a  classification  based  on  pregnancy  is  not 
a  proper  unique  physical  characteristic  for  purposes  of  denying 
iK.-iitTiu>  exclusively  to  women,  such  as  excluding  the  cost  of  child- 
birth from  coverage  in  a  State-funded  medical  insurance  scheme. 


127 


121 


When  that  precise  issue  was  before  the  Supreme  Court,  feminists 
were  outraged  when  the  Supreme  Court  upheld  the  power  of  a 
State  to  exclude  pregnancy  from  coverage  in  its  medical  benefits 
program.  They  argued  that  this  was  not  a  legitimate  classification 
based  on  unique  physical  characteristics.  They  argued  it  was  not 
even  a  legitimate  medical  classification,  distinguishing  pregnancy 
from  other  conditions,  as  the  Supreme  Court  had  said  it  was.  They 
argued  that  it  was  outright  discrimination  based  on  gender. 

A  Federal  district  court  recently  adopted  exactly  their  theory, 
that  it  was  discrimination  based  on  gender.  The  court  held  uncon- 
stitutional a  State  statute  that  granted  special  rehiring  benefits  to 
women  who  left  their  jobs  to  have  children. 

The  odd  thing  is  that  the  people  who  were  outraged  by  the  Su- 
preme Court's  opinion  were  outraged  by  that  opinion,  too. 

Well,  let  me  conclude  with  two  thoughts.  The  first  is  that  I  have 
assumed  until  now  that  the  proponents  sincerely  believe  and  hon- 
estly intend  that  the  right  of  privacy  and  the  unique  physical  char- 
acteristics principle  will  qualify  ERA's  unyielding  terms. 

But  note  should  be  taken  that  at  least  some  of  ERA's  proponents 
view  their  right  of  privacy  claim  merely  as  a  necessary  strategy  for 
ratification.  They  themselves  concede  in  article  after  article  that 
accepting  a  true  right  of  privacy  qualification  would  prevent  ERA 
from  accomplishing  some  of  the  objectives  they  desire  most  fervent- 
ly. 

Under  the  circumstances  it  does  not  seem  unfair  to  suggest  that 
these  proponents  know  full  well  that  their  right  of  privacy  claim  is 
dubious  at  best;  that  they  hope  it  will  be  believed  only  until  ERA  is 
ratified,  if  it  is;  and  that  if  ERA  is  ratified,  they  will  disavow  it 
promptly  thereafter. 

My  second  thought  is  this.  In  the  past  foresight  and  language 
have  proven  incapable  of  anticipating  and  providing  for  every  con- 
tingency that  might  arise  with  respect  to  constitutional  amend- 
ments. Some  marginal  uncertainties  are  clearly  inevitable  with  re- 
spect to  any  proposed  amendment.  But  we  are  not  talking  about 
marginal  uncertainties  and  we  are  not  talking  about  unanticipated 
developments  that  create  unexpected  problems. 

What  we  are  talking  about  is  deliberately  refusing  to  resolve  ob- 
vious ambiguities  that  are  certain  to  create  problems,  problems 
that  go  to  the  very  heart  of  the  matter  under  discussion.  Unantici- 
pated marginal  uncertainties  are  inevitable,  but  deliberately  refus- 
ing to  resolve  obvious  and  mqjor  ambiguities  is  inexcusable.  And 
that  is  what  is  occurring  with  respect  to  the  equal  rights  amend- 
ment. Thank  you. 

[The  complete  statement  follows:] 
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The  languag.  of  the  Equal  Right.  Amendment  1.  sb.olute, 

"Equality  of  rights  under  the  law  shall  not 
be  denied  or  abridged  by  the  United  states 
or  oy  any  state  on  account  of  sex.- 

There  i.  „0  question  that  proponent,  of  BRA  Intend  it.  language 
to  oe  just  ..  ab.olut.  ..  it  appear,  to  be.1   But  when 
conscientious  citlsen.  express  some  doubt  .bout  the 
de.ir.blllty  of  Including  In  th.  Constitution  an  absolute 
prohibition  against  classifications  b.sed  on  gender,  the 
proponents  always  claim  that  two  unstated  qualification.  mi 
be'  implied  to  modify  ERA',  uncomproml.ing  l.ngu.ge.  According 
to  ERA',  proponent.,  the.,  two  Implied  qu.Uf ic.tlon.  .re  (1) 
the  right  of  privacy,  and  (2)  phy.lc.l  ch.r.ctr rl.tlc.  that  are 
unique  to  one  gender.    Ny  task  1.  to  dl.cu..  th...  two  Implied 
qualification,  th.t  proponent,  .liege  will  temper  ERA', 
absolutist  command. 

Before  turning  to  the  detail,  of  the  supposed 
qualifications,  however,  the  precise  nature  0f  the  argument 
needs  to  be  emphasised.    Citlsens  who  have  misgivings 
about  ERA'S  inflexible  language  are  told  that  unwritten 
qualifications  will  modify  its  written  terms.    The  precise 
nature  of  the  proponents'  argument,  in  other  words,  1.  that  ERA 
should  be  ratified  because  it  does  NOT  mean  what  It  ,„y.;  Thi. 
may  be  the  first  time  in  our  history  that  so  ludicrous  a  reason 
for  taking  so  important  an  action  has  been  offered  wi-h  a 
straj.jht  face.    Who  among  us  would  sign  a  contract  to  buy  a 
vacuum  cleaner  because  the  sales  clerk  assured  us  that  the 
contiact  does  not  really  mean  what  its  words  say?    y.t  we  are 
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asked  to  amend  the  Constitution  of  theHjnited  States  on  the 
oasis  of  an  assurance  that  no  sensible  person  would  rely  upon 
in  conducting  the  routine  affairs  of  everyday  life.    That  is 
the  most  important  point  of  this  discussion.    We  should  not 
lose  sight  of  that  central  point  in  considering  the  multitude 
of  details  concerning  these  alleged  qualifications. 

I 

PRIVACY 

Many  responsible  citizens  are  concerned  about  ERA* s 
potential  effects  upon  matters  that  may  be  grouped  together 
under  the  generic  heading  of  personal  modesty;  matters,  for 
example 9  such  as  gender-segregated  prisons  and  college 
dormitories.    Proponents  of  ERA  claim  th.it  a  "right  of  privacy49 
will  take  precedence  over  ERA'S  uncompromising  language  and 
will  prevent  these  effects  from  happening.    They  stride  to  this 
dubious  conclusion  in  their  seven-league  boots  of  supercilious 
ridicule  and  unsupported  assertion.    They  ridicule  as  yahoos 
the  conscientious  people  who  are  sincerely  worried  about  these 
matters.    And  they  offer  nothing  to  support  their  claim  except 
their  thunderous  assertion  of  it; 

Their  claim  that  a  right  of  privacy  will  prevent  ERA  from 
having  a  multitude  of  undesirable  effects  upon  personal  modesty 
is  unpersuasive  for  at  least  four  reasons.    (1)  The  "right  of 
privacy*1  has  been  used  by  the  Supreme  Court  mainly  as  a  vehicle 
for  justifying  its  decisions  in  abortion  cases.    As  employed  in 
those  cases,  it  has  nothing  to  do  with  concerns  about  personal 
modesty.     Indeed,  it  has  nothing  at  all  to  do  with  "privacy** 
under  any  normal  meaning  of  that  word.    (2)  Even  if  a  right  of 
privacy  that  includes  matters  of  personal  modesty  does  exist, 
traditional  rules  of  constitutions  ,  interpretation  would 
require  it  to  be  nullified  by  any  inconsistent  provision  of 
ERA.     (3)  ERA  contains  no  express  exception  for  privacy  or  any 
other  countervailing  right.    Any  such  exception  would  have  to 
be  added  by  judicial  "interpretation."    But  there  is  no  way  to 
compel  any  court  to  "interpret*  constitutional  language  in  a 
way  that  contradicts  its  plain  meaning.     (4)  In  the  past, 
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claims  that  a  right  of  privacy  or  freedom  of  association 
Justified  otherwise  unconstitutional  racial  discrimination 
invariably  have  been  rejected.    There  is  every  reason  to 
believe  that  they  likewise  will  be  rejected  as  justifications 
for  distinctions  drawn  "on  account  of  sex." 

Any  one  of  these  reasons  standing  alone  is  sufficient  to 
ra.'r*  serious  doubts  about  the  accuracy  of  the  proponents1 
claim.    Cumulatively  they  compel  its  rejection.    For  the  burden 
of  proof  rests  at  all  times  on  the  proponents  of  a  constitu- 
tional amendment.    The  opponents  are  not  required  to  prove  that 
ERA  will  invade  areas  of  personal  modesty.    Rather,  the 
proponents  are  required  to  prove  that  such  concerns  are 
illusory. 

<x>  The  meaning  of  "privacy"  in  the  right  of  privacy. 
The  matters  of  personal  modesty  under  consideration  here 
clearly  are  related  to  "privacy"  as  that  word  is  commonly 
understood.    ERA'S  proponents  would  have  us  believe  that  that 
.common  meaning  is  the  one  the  Supreme  Court  gave  the  word  when 
it  invented  the  right  of  privacy.    But  that  is  not  the  meaning 
the  Court  gave  it. 

Ifi  the  abortion  cases,'  the  Court  held  that  a  right  of 
privacy  made  laws  restricting  access  to  abortion 
unconstitutional*    Exactly  how  regulating  (a)  people's  access 
to  surgical  procedures  (b)  they  wish  to  have  performed  by 
other*  (c)  in  public  hospitals  invades  their  privacy  is  a 
mystery  the  Court  has  never  explained.    Probably  because  the 
only  possible  explanation  is  the  one  given  by  the  Caterpillar 
*n  Alice  in  Wonderland:    "words  means  what  X  say  they  mean." 

Moreover,  this  r ir,ht-of-pr ivacy-to-abortion  has  been 
extended  to  children,  immune  from  veto  by  their  parents.3  if 
the  Court  applies  that  logic  to  matters  of  personal  modesty, 
the  result  is  predictable.    Suppose  one  believes,  for  example, 
that  athletic  locker  rooms  in  high  schools  and  colleges  should 
be  segregated  by  gender  whether  or  not  the  students  want  them 
to  be.    The  clear  import  of  both  the  language  of  ERA  and  the 
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eight  of  privacy  as  the  Supreme  Court  defines  it  is  that  such  a 
restriction  would  be  unconstitutional** 

I  do  not  urgue  that  the  Supreme  Court  could  not  or  would 
rvjt  expand  the  meaning  it  gives  the  word  "privacy"  to  include 
modesty  concerns.    It  could  and  it  might*    The  argument  rather 
iss     (a)  as  the  Court  presently  defines  it,  the  right  of 
privacy         nothing  to  co  with  personal  modesty ;  (b)  there  is 
no  way  to  coir.pel  the  Court  to  give  the  word  "privacy"  its 
normal  meaning;  and  (c)  even  were  the  Court  to  give  the  word 
its  normal  meaning ,  there  is  no  reason  to  suppose,  as  the 
locker  room  hypothetical  demonstrates,  that  the  result  will  be 
that  which  a  majority  of  citizens  would  desire. 

{ 2 )    Traditional  canons  of  constitutional  interpretation* 
The  essential  purpose  of  a  constitutional  amendment  is  to 
change  existing  law,  not  to  confirm  it.    Any  amendment  added  tj^ 
the  Constitution  nullifies  all  previous  constitutional  doctrines 
that  are  inconsistent  with  the  amendment*    So  even  if  a  right 
of  privacy  that  includes  personal  modesty  does  exist,  tradi^ 
tlonal  rules  of  constitutional  interpretation  would  require  it 
to  t>e  overridden  t*|r  any  inconsistent  provision  of  ERA* 

The  Supreme  Court  invoked  this  very  principle  leas  t^an  ten 
years  ago  in  Fitspattlck  v*  Bitzer*5    Male  state  employees 
brought  suit  claiming  that  the  stated  retirement  plan/ 
discriminated  against  them  on  account  of  their  sex,  in 
violation  of  Title  VII  of  the  Civil  Rights  Act*    The  state 
defended  on  the  ground  that  the  Eleventh  Amendment  barred  suits 
against  states.     But  the  Court  held  that  the  later-ratified 
roirteontn  Airondir.ent,  upon  which  Title  VII  was  based,  nullified 
\tt%.  kr..  t  n  .  i:.t»«nt  provisions  of  the  Eleventh  Amendment,  and 
r'jj°ct-  :  tnf-'  stato's  defense.  j 

That  existing  rights  of  personal  modesty  are  inconsistent 
i  th  LRA's  uncompromising  language  is  demonstrated  by  the  fact 
that  ttfi  proponents  must  resort  to  the  right  of  privacy  to 
^icjtcct  tl.o.:..     I z  V-rsonal  ir.od^sty  wore  consistent  with  EHA's 
oxpeess  terns,  in  other  words,  proponents  would  not  have  to 
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fly  upoa  .„«.  oth.r  constitutional! right  to  gu.r.nt..  th.it 
preservation.  Th.y  would  t>.  .bi.  Jo  srgue  simply  that  era'. 
language  could  not  possibly  be  interpreted  .o  ..  to  invade 
conc.tn.  .bout  mode.ty.  Such  .n  argument  would  bo  .b.urd  on 
it.  face.  Th.t.  can  b.  no  que.tion,  then,  th.t,  und.r  ba.ic 
principle,  of  con.titution.l  int.tpt.t.t'ion,  KM  as  written 
will  nullity  «„y  .„i.ti„g  tight.  of  p.ts0Ml  ^..t^ 

I  do  not  .rgu.  that  tb.  Court  will  .ppiy  th.M  tr.rtition.1 
canon,  to  ov.ttutn  conc.cn.  Cor  p.t.on.l  modesty  und.t  ERA,  it 
«-y  ct  ..y  „ot  do  .o.  But  th.  burden,  I  r.pe.t,  i.  „ot  on  th. 
opponent,  of  ERA.  Tn.  butd.n  i.  fon  th.  ptopon.nt.  to  Mk.  a 
per.ua.iv  c...  that  th.  Court  will  „gt  invoka  th... 
traditional  rule,  of  con.titution.l  construction. 

(3)    ERA  contain,  no  .xPr...  exception  faK  priv.ev  or  m„Y 
oth.r  countervail  ing^ohu    ERA',  term.  permit  no  exception  to 
it.  command  of  "equality  of  right,  under  the  law."    Doe.  that 
..an  that  female  nut...  B.y  not  be  preferred  in  hospital  labor 
room.?6    That  male.  „.y  „ot  be  banned  ..  guatd8  in  all-female 
prisons  (or  vice  versa)?7 

The  standard  answer  of  ERA 1 s  proponents  to  questions  like 
these  is  to  invoke  the  countervailing  principle  of  a  right  of 
privacy.    But,  as  Professor  Paul  Freund  pointed  out  years  ago, 
invoking  the  right  of  privacy  merely  restates  the  problem 
without  answering  ite8    As  restated,  the  problem  becomes: 
(a)  W!Uch  countervailing  principles  should  be  held  to  modify 
EI<A?  jn<i  (d)  fan -jn  should  they  prevail  over  ERA1  s  uncompromising 
language? 

The  right  of  privacy  is  nowhere  mentioned  in  the 
Constitution.    I  am  aware  of  no  legitimate  theory  of 
interpretation  that  permits  a  right  not  mentioned  in  the 
Constitution  to  override  by  implication  one  that  is  expressly 
granted  to  individuals.    Even  if  such  a  theory  existed,  as  the 
proponents  imply  it  does,  X  do  not  know  how  courts  could  be 
compelled  to  implement  it,  as  the  proponents  imply  they  would 
be. 
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rrttdom  of  association  has  a  longer  judicial  history  than 
privacy,  and  is  evtn  more  plausibly  derived  from  the 
Constitution's  express  language.    Moreover,  it  springs  from 
First  Amendment  values  that  always  have  received9 special 
protection  from  the  courts.    So  if  privacy  must  modify  ERA,  why 
not  freedom  of  association?    yet  if  freedom  of  association  were 
to  modify  ERA,  one  would  expect  the  proponents  to  agree  that 
both  major  political  parties  coulo  exclude  women  (or  men)  if 
they  choose  to  do  so.    The  proponents  would  not  agree,  of 
course.    But  their  disagreement  merely  uncovers  what  they  would 
like  to  Keep  hidden?  namely,  that  no  overarching  neutral 
standard  exists  to  tell  us  which  countervailing  principles  are, 
ana  which  tire  not,  to  be  held  to  modify  by  implication  ERA's 
unqualified  language. 

Even  if  these  proolems  are  ignored,  still  more  difficulties 
remain.    Supposing  the  right  of  privacy  is  a  countervailing 
principle  that  qualifies  ERA'S  terms,  when  does  that  right 
prevail  and  v,hen  does  it  not?    In  restrooms  and  labor  rooms  but 
not  in  prisons  or  college  dormitories?    In  prisons  but  not 
dormitories?    vice  versa?    All  of  the  above?    None  of  the 
above?    These  and  similar  questions  obviously  can  be  rearratged 
in  accordance  with  one's  own  view  of  where  to  draw  the  line 
between  the  tolerable  and  the  insufferable.    Equally  obviously, 
none  of  these  questions  can  be  answered  with  confidence. 

Proponents  repeatedly  claim  that  the  problems  created  by 
ERA'S  language  will  be  resolved  by  its  legislative  history; 
that  the  courts  will  employ  its  legislative  history  to  make 
commonsense  adjustments  to  its  inflexible  command.    But  this 
.claim  depends  upon  two  assumptions  that  are  dubious  at  best. 


First,  it  assumes  that  the  Supreme  Court  will  make  use  of 
the  legislative  history.     But  the  Court's  performance  in  recent 
years  shows  that  it  is  just  as  likely  to  disregard  legislative 
history  an  to  give  it  controlling  effect.    Perhaps  the  most 
telling  illustration  of  tfhe  Court's  adamant  refusal  to  consider 
legislative  history  that  contradicted  the  result  the  Court 
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wished  to  reach  i,  legi.i.tiv.  reapportionment.    The  l.t. 
^tice  Harlan,  dissenting  in  Reynold,  v.  critix#d  tn. 

majority  in  characteristically  straightforward  language, 

"The  Court's  constitutional  discussion  la 
remarkaDle  for  its  failure  to  address  itself'^  «?i  ► 

arssA-.saLs  i  HS« 

As  is  well  known.  ,„.ti,.  Harlan's  was  .  voice  crying  in  the 
wilderness. 

A  more  recent  example  is  .l8p  illuminating.    In  Marsh  v. 
Chamoers,12  the  Court  relied  exclusively  upon  th.  legislative 
history  of  the  First  Amendment  to  uphold  the  power  of  a  state 
to  pay  «  chaplain  for  its  legislature.    The  decision  is 
enlightening  because  three  Justices  dissented  in  the  face  of 
legislative  history  that  was  crystal  clear. 

These  cases  demonstrate  that  the  Court  will  resort  to 
legislative  history  as  .  guide  to  constitutional  interpretation 
only  if  it  chooses  to  do  so,  even  when  tho  relevance  of  that 
history  is  indisputable.    And  there  is  no  way  to  compel  th. 
Supreme  Court  (or  any  court)  to  consider  legislative  history. 

The  second  duoious  assumption  is  that  ERA' s  legislative 
history  gives  clear  guidance  about  its  potential  impact  upon 
personal  modesty.13    But  the  legislative  history  is  ambiguous. 

When  era  first  was  debated  in  Congress,  Senator  Sam  Ervin, 
the  dean  of  the  Senate-'-*,  const itutional  lawyers  until  his 
retirement,  proposed  that  the  following  language  be  included  in 
KRA'o  terms: 

"This  article  shall  not  impair  the  validity,  however. 

of  any  laws  of  tho  United  States  or  any  state  which  secure 
:>r  i v.acy  to  ir-en  or  wo^en,  boys  or  girls.** 

t>r  »t,u-i.il  war,  d.-foatc-J  overwhelmingly:  the  vote  was  79  to  11 


l  4 

aydii.st  it. 


Tnis  is  not  the  only  illustration.    Other  items  of  legis- 
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lative  history  reflect  the  plain  fact  that  ERA'S  proponents 

disagreed  arr.on^  then.selves  about  the  effect  it  would  have  upon 

X  15 

matters  of  personal  modesty. 

Two  things  should  be  obvious  from  this  discussion,  First, 
supposing  courts  wotf^d  resort  to  the  legislative  history,  which 
item  of  that  history  \hey  would  select  as  persuasive  cannot  be 
predicted  with  anything  tha^fr  resembles  assurance.    Second,  the 
claim  of  ERA's  proponents  that  the  legislative  history. 
guarantees  that  ERA  will  not  be  interpreted  to  intrude  upon 
personal  modesty  is  little  short  of  preposterous. 

(4)    The  right  of  privacy  as  a  constitutional  justification 
for  classifying  on  the  bails  of  gender.    In  a  case  decided 
without  dissent  less  than  a  month  ago,  Roberts  v.  United  States 
Jaycees,16  the  Supreme  Court  held  that  a  state  could  compel 
the  Jaycees  to  accept  women  as  members.    The  Court  conceded 
that  requiring  the  Jaycees  to  accept  women  members  intruded 
upon  their  First  Amendment  freedom  of  association.    But,  said 
the  Court,  the  state's  "compelling  interest  in  eradicating 
discrimination  against  its  female  citizens"  justified  the 
intrusion.17 

To  be  sure,  Jaycees  involved  the  freedom  of  association 
rather  than  the  right  of. privacy.    But,  as  I  pointed  out 
earlier*  the  proponents  of  ERA  do  not  and  cannot  explain  why 
privacy  should  L>e  the  only  constitutional  value  that  will 
modify  ERA's  absolute  command  for  "equality  of  rights  under  the 
law."    The  freedom  of  association  that  was  at  issue  in  Jaycees 
has  better  credentials  than  privacy  to  be  a  constitutional 
value  entitled  to  protection.    It  is  more  plausibly  derived 
from  the*  Constitution's  express  language*  and  its  roots  are  in 
the  First  Amendment*  which  has  always  received  special 
protection  from  the  courts. 

Avfavorite  theme  of  its  proponents  is  that  ERA  will  require 
distinctions  based  on  gender  to  be  treated  in  the  same  way  that 
distinctions  based  on  race  are  treated  under  the  Equal 
Protection  Clause.    But  the  right  of  privacy  and  the  freedom  of 
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association  never  have  been  accepted  as  justifications  for 
otherwise  unconstitutional  racial  discrimination.  The 
proponents  have  offered  ho  persuasive  reason  to  believe  that  * 
they  are  any  more  likely  to  be  accepted  as  Justifications  for 
gender  distinctions  that  would  be  made  unlawful  by  ERA*  And 
Jaycees  suggests  to  the  contrary  that  they  won't  be  accepted. 

The  issue  has  been  raised  expressly  in  a  few,  and 
implicitly  in  many,  of  the  race  cases.    The  landmark  decision 
i»  Runyon  v,  McCrary,18  which  held  that  Cor.jress,  acting 
under  the  Fourteenth  Amendment,  could  make  it  illegal  for 
wholly  private>chools  to  refuse  to  admit  children  became  *f 
their  race,    m  t^e  course  of  rejecting  an  argument  that  this 
holding  violated  the  right  of  privacy  of  the  school*,  students 
and  their  parents,  the  Court  said: 

r«    ^Ih?<Court  !j,ie  heXd  khat  ln  some'situations  the 
Constitution  confers  a  right  of  privacy.    See  Roe  v.  wade 

•       But  it  does  not  follow  that  because  government  is  

largely  or  even  entirely  precluded  from  regulating  the 
chiicjbearing  decision,  it  is  similarly  restricted  by  the 
Constitution  from  regulating  the  implementation  of  parental 
decisions  concerning  a  child's  education.  parental 

"The  court  has  repeatedly  stressed  that  while  parents 
have  a  constitutional  right  to  send  their  children 
private  schools  and  a  conititutional  right  to  select 
private  schools  that  offer  specialized  instruction,  thev 
have  no  constitutional  right  to  provide  their  children  with 
private  school  education  unfettered  by  reasonable 
government  regulation. "±9 

And  in  rejecting  a  similar  argument  with  respect  to  freedom  of 
association  in  the  same  case,  the  Court  saidt 

"From  this  principle  it  may  be  assumed  that  parents 
have  a  First  Amendment  right  to  send  their  children  to 
educational  institutions  that  promote  the  belief  that 
racial  segregation  is  deeiAble,  and  that  the'children  have 
an  equal  rigfitr  to  attend  such  institutions.    But  it  does 
!!l       r/h!uthii^?^rof  excluding  racial  minorities 
^inc!p5S.-20tU^°"3^  *lso  P"*ected  by  the  same 

The  court  in  Runyon  quoted  the  following  language  from  its 
earlier  decision  in  Norwood  v,  Harrlsont 

"invidious  private  discrimination  may  be  characterized  a 
form  of  exercising  freedom  of  association  protected  b  the 
First  Amendment,  but  it  has  never  been  accorded  affirnu-ive 
constitutional  protections. "21  1VW 

It  is  not  the  least  bit  farfetched  to  suggest  that,  uncie  a 
ratified  ERA,  the  Court  could  say,  paraphrasing  Runyon  and 
Norwood,  "From  this  principle  it  may  be  assumed  that  people 
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havo  a  right  to  believe  that  prisons  and  college  dormitories 
should  be  sexually  segregated,  but  it  does  not  follow  that  the 
pract ice  of  segregating  them  is  protected  by  the  same  principle* 
People  have  no  constitutional  right  to  be  unfettered  by  reason- 
able government  regulation.     Invidious  sexual  discrimination 
may  ne  L'hdftictecitcd  as  a  form  of  exercising  the  right  of 
:.r*Vtic>p  Djr.  it  cannot  ce  accorded  affirmative  constitutional 
!  r  >t.  etion  in  tiw  face  of  an  express  constitutional  prohibition 
liKe  tRA> * 

22 

In  the  Bob  Jones  decision      just  a  year  ago,  the  Court 
held  that  a  private  religious  organization  could  be  denied  a 
r  ;>;  ••>:..:.:»*  i-'vi  cvcauce  of  its  policy  of  prohibiting  interracial 
dating  and  marriage  among  the  students  at  its  school.  The 
racial  policy  was  based  upon  the  organisation's  interpretation 
of  the  rible.    It  thus  was  protected  by  the  Free  Exercise 
Clause,  a  right  which,  unlike  privacy ,  is  expressly  guaranteed. 

If  the  express  guarantee  of  the  free  exercise  of  religion, 
one  of  our  most  cherished  rights,  can  be  nullified  by  the 
prohibition  against  racial  discrimination,  it  is  hard  to  accept 
the  proponents1  claim  that  the  ambiguous  right  of  privacy, 
which  is  only  implicit,  will  be  immune  to  ERA 'a  unqualified  and 
specific  prohibition  against  classifications  based  on  gender. 


The  second  principle  that  proponents  allege  will  modify 
KRA's  absolute  prohibition  against  classifications  based  on 
gander  is  stated  in  terms  of  "physical  characteristics  that  are 
unique  to  one  sex."    Unlike  the  right  of  privacy,  which  derives 
from  Supreme  Court  constitutional  decisions,  this  principle  has 

2  3 

its  source  in  a  law  review  article.        The  one  attribute  it 
has  in  common  with  the  right  of  privacy  is  enormous  uncertainty 
about  the  uffuct  it  will  have  on  interpreting  ERA.    As  the 

.iM'h'.t:,  of   t  hit   taw  review  article  themselves  admitr  "How  the 

i.'fuh  bc.Lan_*e  each  of  the:.e  factors  ic  difficult  to 
i-t'MLct   in  advance  of  ad j ud i  ration .  " ^4 

;,..at  motivated  the  authors  to  create  the  unique  physical 
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characteristics  principle  is  not  entirely  clear.    Much  of  their 
discussion  suggests  that  they  were  anticipating  objections  to 
ERA,  and  wure  looking  for  a  device  t^at  would  allow  them  to 
argue  that  some  laws  favoring  women,  ouch  as  rape  statutes, 
would  oe  unaffected  by  ERA.    But  they  realised  that  blatant 
discrimination  against  women  can  be  articulated  in  terms  of 
unique  physical  characteristics,  as,  for  example,  by  requiring 
all  police  officers  and  firefighters  to  have  testicles,  80 
they  had  to  hedge  the  principle  with  subsidiary  safeguards  to 
prevent  it  from  being  used  to  circumvent  era's  basic 
prohibition  against  classifications  based  on  gender.    The  hedge 
they  chose  was  a  requirement  that  classifications  based  on 
unique  physical  characteristics  had  to  be  subjected  to  "strict 
scrutiny-  by  balancing  a  complex  of  six  highly  technical  and 
intricate  "factors."25    As  might  have  been  anticipated  of  a 
"principle"  tnat  is  simultaneously  supposed  to  achieve  the  two 
diametrically  opposing  goals  of  allowing  and  forbidding 
classifications  based  on  gender,  the  end  result  is  confusion. 

Consider  the  example  of  pregnancy,    if  x  understand  the 
argument,  pregnancy  is  a  legitimate  unique  physical 
characteristic  for  purposes  of  granting  benefits  exclusively  to 
women,  such  as  medical  payments  to  cover  the  cost  of  an 
aoortion.     But  pregnancy  is  not  a  proper  unique  physical 


characteristic  for  purposes  of  denying  benefits  exclusively  to 
women,  each  as  excluding  the  cost  of  childbirth  from  coverage 
in  a  nt.itf*-funued  medical  insurance  scheme.26    Feminists  were 
outraged  when  the  Supreme  Court  upheld  the  power  of  a  state  to 
exclude  pregnancy  fro-  coverage  in  its  medical  benefits 
program.     Tms  w«s  n_  a  legitimate  classification  based  upon 
unique  physical  cnaracter ictics,  they  argued;  it  wasn't  even  a 
legitimate  medical  classification  (pregnancy  versus  other 
conditions),  as  the  Supreme  Court  said  it  was.    It  was  outright 
discrimination  on  the  basis  of  gender.27    However,  when  a 


federal  court  recently  adopteo^their  theory,  overturning  a 
state  statute  that  granted  special  rehiring  benefits  to  women 
who  left  their  jobs  to  have  children  because  it  was  contrary  to 
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Title  VII1*  prohibition  (like  that  of  ERA'S)  agai«st 
discrimination  based  on  gender,  they  were  outraged  by  that 
too.28  i 

Consider  the  additional  example  of  ripe.    Forcible  rape 

laws,  the  creators  of  the  unique  physical  characteristics 

/ 

principle  assure  us,  will  not  be  nullified  by  ERA.  The 

tortuous  logic  by  which  they  react:  thjfs  conclusion  is 

remarkable.  / 

They  begin  by  saying,  "the  cotirt  might  find  that  rape  is  an 

'  29 

extremely  traumatic  event  for  tjhe  victim."  That  is  doubt- 
less true,  but  is  it  because  t/f  some  physical  characteristic 

/ 

that  is  unique  to  women?    Earlier  the  authors  took  enormous 
pains  to  emphasize  that  "this  subsidiary  principle  [of  unique 
physical  characteristics)   is  limited  to  physical  characteristics 
anij  ajeb  not  extena  to  psychological ,  social  or  other  charac- 
ter istics  of  the  sexes."30     (Emphasis  ifi  the  original.)  L>o 
the  authors  seriously  mean  to  suggest  that  a  male  who  is 
brutally  sodomized  by  another  male  (as  in  the  fictional  scene 
from  the  novel  Deliverance)  does  not  suffer  "an  extremely 
t  cupula  tic  even:"  ? 

The  authors  go  on  to  say  that  "forcible  penetration  carries 
hijh  danger  of  injury  to  the  victim,"31    Again  this  is 
douotless  true.    But  is  the  danger  any  less  for  the  sodomized 
male? 

"A  criminal  penalty  is  an  appropriate  way  of  deterring 
32 

rape,"      the  authors  say.    But  violating  their  own 

instructions,  tru  y  don*t  oven  mention,  let  alone  analyze,  the 

fifth  and  sixth  factors  of  their  strict  scrutiny  analysis,  the 

former  of  which  is  the  less  drastic  alternative  of  sex-neutral 

Ijws.33    it  surely  is  obvious  that  forcible  sex  crimes  can  be 

redefined  in  gender-neutral  terms. 

Finally  tha  authors  argue  that  "rape  laws  are  intended  to 

(jive  special  protection  from  assault  to  women's  vaginas  .... 

Rape  Laws  could  this  be  sustained  as  a  legislative  choice  to 

•jive  one  pjrt  of  th<*  body  (unique  to  women)  special  protec- 
34 

tion  ...."       But  jui.t  a  few  pages  earlier,  the  authors  were 
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unstinting  in  their  condemnation  of  compulsory  maternity  leave 
laws,  the  purpose  of  which  is  to  protect  the  fetus.35  Those 
laws  might  «iao  be  described  without  distortion  ss  "a 
legislative  choice  to  give  one  part  of  the  body  (unique  to 
women)  special  protection." 

I  do  not  argue  that  this  unique  physical  characteristics 
principle  is  utter  nonsense,    it  isn't.    But  before  we  add  the 
uncompromising  language  of  ERA  to  the  Constitution,  we  ought  to 
have  some  reasonably  clear  idea  of  the  extent  to.  which  it  will 
permit  laws  to  take  account  of  physical  characteristics  that 
are  unique  to  one  gender.    This  so-called  -principle-  f.ila  to 
provide  that  needed  clarity. 

CONCLUSION 

I  have  assumed  until  now  that  the  proponent*  sincerely 
believe  and  honestly  intend  that  the  right  of  privacy  and  the 
unique  physical  characteristics  principle  will  qualify  ERA's 
unyielding  terms.    But  note  should  be  taken  that  at  least  some 
of  era's  proponents  view  their  right  of  privacy  claim  merely  ma 
a  necessary  "strategy  for  ratification. "36\They  themselves 
concede  that  accepting  a  true  right  of  privacy  qualification 
would  prevent  ERA  from  accomplishing  some  of  \he  objectives 
they  desire  most  fervently.    Under  the  circWances,  it  does 
not  seem  unfair  to  suggest  that  these  proponents  know  full  well 
that  their  right  of  privacy  claim  is  dubious  at  beBtT  that  they 
hope  it  will  be  believed  oniy  until  ERA  is  adopted,  and  that^ 
they  will  disavow  it  promptly  thereafter. 

This  statement  had  a  very  limited  purposes  to  show, 
contrary  to  the  claims  of  proponents,  that  it  is  far  from 
certain  that  courts  in  the  future  will  use  the  right  of  privacy 
or  the  unique  physical  characteristics  principle  to  shield 
personal  mooecty  from  the  threats  posed  by  ERA'S  mSSjm&lmkm 

T  butden  ^    ^     Qt     ^     otnet      0pp0nent  fco 
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prove  that  ERA  will  intrude  intolerably  upon  personal  modesty. 
Instead,  the  burden  is  on  the  proponents  to  demonstrate  that 
the  potential  effects  many  conscientious  citizens  worry  about 
never  will  cone  to  pass.    They  have  utterly  failed  to  carry 


Amending  the  Constitution  is  a  take-it-or-leave-it 
proposition.    An  amendment  is  either  ratified  in  spite  of  its 
flaws  or  rejected  because  of  them.    There  is  no  middle  ground. 
Some  marginal  uncertainties  are  inevitable  with  respect  to  any 
proposed  amendment.    In  the  past,  foresight  and  language  have 
proven  to  be  incapable  of  anticipating  and  providing  for  every 
contingency.    But  there  is  a  vast  difference  between 
acknowledging  that  some  unanticipated  development  of  the  future 
may  create  problems,  on  the  one  hand,  and  deliberately  refusing 
to  resolve  obvious  ambiguities  that  are  certain  to  create 
problems  that  go  to  the  very  heart  of  the  matter,  on  the  other 
hand.    The  former  is  inevitable,  but  the  latter  is 
inexcusable.    The  potential  conflict  between  ERA  and  personal 
modesty  is  the  latter  kind  cf  problem. 
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Senator  Hatch.  Thank  you.  I  appreciated  both  of  your  excellent 
statements  here  today.  You  covered  these  areas  very  well. 

Let  me  begin  by  asking  each  of  you  a  number  of  questions  about 
the  nature  of  the  alleged  exceptions  to  the  rule  of  equality  con- 
tained in  ERA  itself.  As  you  know,  proponents  of  the  equal  rights 
amendment  often  argue  that  the  amendment  contains  two  implicit 
exceptions.  As  you  mention,  Professor  Gerard,  these  exceptions 
seem  clearly  to  be  derived  from  the  Yale  Law  Journal  article  on 
the  ERA  in  1971  by  Emerson  and  Freedman. 

One  of  these  exceptions  relates  to  a  so-called  constitutional  right 
to  privacy.  The  other  relates  to  a  unique  physical  characteristics 
concept. 

Can  each  of  you  share  with  me  your  perspective  on  the  genesis  of 
these  exceptions?  Do  they  flow  naturally  from  the  text  of  the  equal 
rights  amendment  itself  or  have  they  merely  evolved  in  response  to 
short-term  political  problems  faced  t>y  the  ERA  proponents?  Shall 
we  start  with  you,  Mrs.  Zuckert? 

Mrs.  Zuckert.  I  think  it  is  not  auite  fair  to  say  that  the  excep- 
tions have  arisen,  at  least  in  the  Yale  Law  Journal  article,  simply 
in  response  to  short-term  political  considerations,  because  that  arti- 
cle was  written  to  explain  the  amendment  the  first  time  around.  It 
was  written  prospectively  rather  than  in  light  of  some  of  the  ques- 
tions that  have  been  asked  since. 

I  am  afraid  my  answer  has  to  be  a  little  bit  speculative  in 
nature.  I  think  the  unique  physical  characteristics  exception  arises 
for  two  different  kinds  of  reasons.  One  is,  as  I  read  the  Yale  Law 
Journal  article,  the  outcome  of  ERA  as  they  described  it  would  be 
simply  to  say  that  in  the  law  you  can't  use  the  terms  "female"  or 
"male." 

And  then  the  question  becomes,  well,  can  the  law  talk  about 
what  are  differences  that  everyone  ob^rves?  And  I  think  their 
answer  to  that  question  is,  well,  yes,  you  can  talk  about  them  with- 
out using  the  general  terms,  if  you  can  be  very  specific. 

And  as  I  recall,  the  example  they  offer  is  that  you  could  regulate 
sperm  banks.  That  would  obviously  apply  only  to  men.  That's  a 
very  narrow  characteristic.  As  Professor  Gerard  pointed  out,  there 
has  been  much  more  controversy  about  that  since  with  regard  to 
the  coverage  of  title  VII  and  whether  pregnancy  is  such  a  unique 
physical  characteristic  or  not. 

And  I  guess  the  outcome  of  that  controversy  is,  no,  pregnancy  is 
not,  and  if  pregnancy  is  not  a  unique  physical  characteristic,  it  is 
difficult  to  say  what  is.  That  was  the  first  part  of  your  question, 
and  now,  I  am  sorry,  I  have  forgotten  the  second. 

Senator  Hatch.  I  think  you  nave  already  answered  it.  Professor 
Gerard. 

Mr.  Gerard.  Well,  the  answer  to  the  first  part  of  the  question  is, 
no,  they  did  not  arise  from  the  text  of  the  equal  rights  amendment. 
The  equal  righto  amendment  language  is  absolute,  unqualified. 
There  are  no  exceptions.  Every  exception  that  Senator  Ervin  and 
Congressman  Wiggins  in  the  House  proposed  was  rejected  by  over- 
whelming votes. 

They  do  not  arise  naturally.  Or  one  can  say  that  if  they  arise 
naturally  then  a  lot  of  other  potential  exceptions  arise  also.  There 
is  no  reason  that  I  can  think  of  why  privacy  should  be  held  to  be 
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an  exception  and  freedom  of  association  should  not  be;  why  free  ex- 
ercise of  religion  should  not  be  an  exception.  It  is  perfectly  obvious 
that  you  can,  if  you  wish,  construe  the  language  of  the  equal  rfehts 
amendment  to  be  utterly  consistent  with  all  other  provisions  ofthe 
Constitution  by  cutting  back  on  its  total  impact.  \ 
But  the  problem  with  that  is  by  the  time  you  get  all  of  those  ad\ 
justments  made,  then  you  ask,  well,  what  exactly  will  the  equal 
rights  amendment  accomplish?  And  the  answer  ends  up  being 
nothing. 

With  respect  to  unique  physical  characteristics,  I  confess  that  I 
do  not  have  the  faintest  idea  what  it  is  supposed  to  cover.  The  two 
examples  that  keep  getting  repeated  are  the  ones  that  you  gave  in 
your  question,  wet  nurses  and  sperm  banks. 

Those  are  such  de  minimis  problems  it  is  hard  for  me  to  believe 
that  anybody  would  seriously  consider  them.  I  think  that  what 
they  were  after,  as  I  said  in  my  prepared  testimony,  is  that  they 
were  anticipating  objections  to  the  equal  rights  amendment  and 
were  attempting  to  figure  out  some  rationale  by  which  they  could 
make  arguments  that  would  refute,  they  hoped,  arguments  that 
were  objections  to  it. 

At  the  same  time,  they  did  not  want  to  change  the  language  of 
the  equal  rights  amendment.  Let  me  quote  two  short  paragraphs 
from  that  Yale  Law  Journal  article  dealing  with  the  right  of 
privacy: 

Separation  of  facilities  for  reason  of  privacy  would  not  mean  that  individuals  or 
groups  would  be  foreclosed  from  making  flexible  and  various  arrangements  for  the 
common  use  of  facilities,  such  as  bathrooms.  In  the  same  way,  hospitals  could  allow 
patients  to  choose  a  ward  with  individuals  of  the  same  sex  or  of  both  sexes.  Such 
noncoerced  decisions  springing  from  individual  values  and  preferences  in  areas  of 
private  conduct  would  not  be  affected  by  the  amendment 

It  should  be  added  that  the  scope  of  the  right  of  privacy  in  this  area  of  equal 
rights  is  dependent  upon  the  current  mores  or  the  community.  Existing  attitudes 
toward  relations  between  the  sexes  could  change  over  time,  are  indeed  now  chang- 
ing, and  in  that  event  the  impact  of  the  right  of  privacy  would  change,  too. 

I  think  it  is  perfectly  obvious  what  they  are  saying.  What  they 
are  saying  is,  we  are  using  this  argument  for  all  you  people  who 
are  worried- about  things  like  prisons  and  dormitories  and  bath- 
rooms. But  we  do  not  want  to  change  the  language  because  if  we 
have  a  number  of  people  who  would  like  unisex  bathrooms,  unisex 
dormitories,  unisex  prisons,  we  want  to  leave  that  option  open  to 
them  and  make  it  possible. 

Senator  Hatch.  Professor  Zuckert,  Professor  Emerson  testified 
before  the  House  Judiciary  Committee  last  year  and  was  ques- 
tioned about  the  idea  of  exceptions  to  the  ERA.  He  reiterated  the 
two  exceptions  contained  in  the  Yale  Law  Journal  article  and  sug- 
gested an  additional  exception  relating  to  the  idea  of  affirmative 
action  and  affirmative  action  programs.  He  suggested  that  affirma- 
tive action  policies  would  not  be  unconstitutional  under  the  equal 
rights  amendment  even  if  they  did  involve  differential  treatment  of 
individuals  on  the  basis  of  sex. 

/  What  is  your  own  attitude  with  regard  to  the  treatment  of  af- 
firmative action  programs  under  the  equal  rights  amendment? 

Mrs.  Zuckert.  I  think  anyone  who  reads  the  language  of  the  pro* 
posed  amendment  as  it  is  stated  would  have  to  conclude  that  af- 
firmative action  programs  would  become  unconstitutional  if  that 
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language  were  added  to  the  U.S.  Constitution.  I  am  awqre  that  the 
argument  is  made  that  affirmative  action  could  be  allowed  as  a  ju- 
dicial or  a  legislative  remedy.  Usually  people  who  come  to  that  con- 
clusion— and  I  think  Professor  Emerson  would  be  among  them— 
argue  that  conclusion  on  the  basis  of  current  court  interpretation 
of  the  equal  protection  clause,  which  allows  suspect  classifications 
to  be  used  for  compelling  State  interests. 

It  seems  to  me  that  the  explicit  language  would  supersede  cur- 
rent court  interpretation.  On  the  other  hand,  I  have  read  cases  in 
which  the  Supreme  Court  has  given  rulings  that  go  contrary  to  the 
record  of  legislative  intent.  So  I  do  not  think  anyone  could  say  with 
absolute  certainty  that  affirmative  action  would  be  ruled  unconsti- 
tutional. The  best  I  can  do  is  to  say  that  that  is  what  the  language 
means,  it  seems  to  me,  on  its  face.  And  if  you  do  not  want  to  rule  it 
unconstitutional,  you  ought  to  change  the  language. 

Senator  Hatch.  Then  you  would  disagree  with  ERA  theorist  Bar- 
bara Babcock  who  argues  that  to  allow  affirmative  action  under 
the  ERA  would  establish  a  dangerous  precedent  and  would  rein- 
state the'  concept  of  protective  legislation  for  women.  Is  that  cor- 
rect? 

Mrs.  Zuckert.  More  or  less,  yes. 

Senator  Hatch.  In  other  woras,  you  would  disagree  with  her. 

Mrs.  Zuckert.  As  far  as  I  can  dee,  affirmative  action  would  vio- 
late the  clear  meaning  of  the  words  of  the  proposed  amendment. 
And  I  suppose  that  one  could  argue  that  it  would  reinstitute  pro- 
tective legislation  in  the  sense  that  it  would  still  be  making  distinc- 
tions on  the  basis  of  sex. 

Senator  Hatch.  Then  on  that  basis,  would  it  be  fair  to  state  that 
you  disagree  with  Professor  Emerson? 

Mrs.  Zuckert.  Yes. 

Senator  Hatch.  And  you  would  not  see  eye  to  eye  as  well  with 
most  other  ERA  proponents  on  their  understanding  of  the  relation- 
ship of  the  equal  rights  amendment  and  affirmative  action. 

Is  that  correct,  Professor  Gerard? 

Mr.  Gerard.  Yes.  I  would  like  to  add  a  little  footnote.  Some  of 
the  same  people  who  now  argue  that  affirmative  action  would  be 
permissible  under  the  equal  rights  amendment  are  the  same  people 
who,  when  the  Supreme  Court  decided  cases  upholding  statutes 
that  granted  benefits  to  women  but  not  to  men— for  example, 
Kahn  v.  Shevin,  where  widows  were  granted  special  tax  deductions 
that  were  not  available  to  men;  such  as  Schlesinger  v..  Ballard, 
where  women  naval  officers  were  granted  special  benefits  that 
were  not  available  to  male  naval  officer*— these  same  people  were 
highly  critical  of  those  decisions.  \ 

As  a  matter  of  fact,  the  strongest  statement  that  I  heard  con- 
demning the  Supreme  Court's  decision  in  the  Michael  M.  case, 
which  sustained  a  statutory  rape  law.  from  California  applying  only 
to  males,  came  from  the  National  Organization  for  Women.  And  I 
cannot  believe  that  people  who  sincerely  believe  that  affirmative 
action  decisions  ought  to  be  unconstitutional  under  the  14th 
amendment  can  honestly  turn  around  and  say  that  they  are  going 
tp  be  permissible  under  the  equal  rights  amendment.  That  argu- 
ment is  just  preposterous. 
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Senator  Hatch.  1  see.  Let  me  suggest  another  possible  exception 
*?      .flS  amendment.  Professor  Emerson  has  again 

stated  that  the  ERA  would  not  necessarily  place  into  question  such 
institutions  as  all-male  private  schools  or  all-male  clubs  which 
enjoy  tax  exemptions  because  of  the  constitutional  protections  for 
the  right  to  freedom  of  assembly. 

Would  you  agree  with  Professor  Emerson  in  this  specific  regard? 
More  generally,  are  there  other  exceptions  to  the  ERA  which  are 
implicit  in  the  fact  that  the  amendment  must  be  read  in  the  con- 
text of  the  rest  of  the  Constitution?  Are  there  seeds  of  additional 
exceptions  here?  7 

Mrs.  Zuckbrt.  It  seems  to  me  the  most  relevant  case  probably 
for  the  tax-exempt  status  of  all-male  schools  would  be  the  Bob 
Jones  case.  And  I  think  if  the  ERA  as  currently  proposed  were 
adopted,  that  then  such  schools  would  be  in  danger  of  losing  their 
V  r  exempt  status  for  the  same  reasons  Bob  Jones  did. 

Senator  Hatch.  What  about  all-female  schools? 

Mrs.  Zuckbrt.  Also. 

Senator  Hatch.  The  same  thing? 

Mrs.  Zuckbrt.  The  same  thing.  I  do  th:nk  there  is  a  possible  ex- 
ception m  the  first  amendment  in  terms  of  freedom  of  religion 
since  it  has  explicit  constitutional  recognition.  It  is  not  like  the 
right  of  privacy  which  is  a  judicial  construct.  But  it  would  be  much 
more  difficult  to  say  in  the  case  of  orthodox  seminaries. 

Senator  Hatch.  How  does  that  square  with  the  Bob  Jones  deci- 
sion in  which  a  college  claimed  they  were  exercising  their  freedom 
of  religion  in  establishing  certain  racial  policies— an  explicit  guar- 
antee in  the  Constitution. 

•         5V^KE.RT-1 1  oppose  because  there  would  not  be  the  same 
kind  of  historical  precedent  as  there  *  ~H  be/for  Jewish  seminar- 
ies or  for  the  Catholic  Church.  ' 
Senator  Hatch.  I  see.  Professor  ti  ^rard" 

Mr.  Gerard.  I  agree  completely,  u  •  <jems  to  me  the  Bob  Jones 
case,  in  terms  of  religion,  the  Roberts  v.  Jaycees  case,  with  respect 
to  the  freedom  of  association,  and  Mississippi  v.  Hogan,  with  re- 
spect to  single-sex.  schools,  are  clearly  unconstitutional  under  the 
equal  rights  amendment. 

Until  recently  there  was  not  even  any  debate  about  that  among 
proponents  of  the  equal  rights  amendment.  There  was  a  time  when 
they  all  agreed  that  those  things  would  be  unconstitutional  under 
the  equal  rights  amendment. 

Senator  Hatch.  Let  me  focus  briefly  on  the  two  exceptions  out- 
lined in  the  Yale  Law  Journal.  The  first  is  the  unique  physical 
characteristics  exception.  Let  us  start  with  you  this  time,  Professor 
Gerard. 

In  attempting  to  understand  this  exception,  I  have  to  admit,  I 
have  had  a  fairly  difficult  time.  In  fact,  the  only  specific  illustra- 
tion that  I  have  heard  thus  far  are  the  two  mentiohed  by  you 
today— that  only  a  man  could  be  a  sperm  bank  donor  or  only  a 
woman  could  be  a  wet  nurse. 

These  exceptions  are  all  fine  and  good,  but  we  know,  at  least  on 
the  basis  of  the  testimony  given  by  Professor  Friedman,  that  this 
exception  has  nothing  to  do  with  the  abortion  procedure.  Could 
either  of  you  suggest  public  policies  which  would  clearly  be  affected 
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by  the  alleged  unique  physical  characteristics  exception  to  the 
ERA? 

Mr.  Gerard.  The  question  was  public  policies  that  would  be  af- 
fected by  ERA? 

Senator  Hatch.  Public  policies  that  would  be  clearly  affected  by 
the  alleged  unique  physical  characteristics  exception  to  the  ERA. 

Mr.  Gerard.  Many  women  claim  that  in  order  to  guarantee 
equal  treatment  for  women,  women  have  to  be  given  special  consid- 
eration that  takes  account  of  their  unique  ability  to  have  children, 

unique  considerations,  for  example  

Senator  Hatch.  Of  course,  proponents  have  testified  before  this 
committee  that  abortion  and  pregnancy  would  not  be  affected  by 
the  equal  rights  amendment. 

Mr.  Gerard.  Well,  they  deny  that  before  the  committee,  but  then 
when  the  Federal  court  in  California  overturned  that  State  law, 


thing  that  is.  It  is  part  of  the  public-private  posture  of  these  things. 
They  say  one  thing  to  congressional  committees  and  say  another 
thing  to  the  public. 
Senator  Hatch.  And  then  say  another  thing  in  court? 
Mr.  Gerard.  I  am  sorry? 

Senator  Hatch.  And  then  say  another  thing  in  court? 

Mr.  Gerard.  And  another  thing  to  the  courts;  that  is  exactly 
right.  The  same  people  who  tell  you  that  there  is  no  connection  be- 
tween abortion  and  ERA  are  the  same  ones  who  are  in  the  court 
arguing  that  there  is  a  connection;  that  any  refusal  to  fund  abor- 
tions is  prohibited  by  State  equal  rights  amendment  laws.  They  are 
the  same  people  that  walk  \ight  out  6f  court  and  testify  before  a 
committee  saying  there  is  no  connection. 

Senator  Hatch.  Do  you  agree  with  that,  Mrs.  Zuckert? 

Mrs.  Zuckert.  I  would  a^ree.  It  would  seem  to  me  that  what 
unique  physical  characteristics  ought  to  refer  to  would  be  pregnan- 
cy-related or  differences  in  reproductive  systems.  There  has  been  a 
great  deal  of  controversy  before  this  subcommittee  and  before  the 
courts  that  I  think  has  confused  the  issue. 

That  seems  to  me  to  be  a  reason  to  have  clearer  language,  and  I 
hope  that  comes  from  Congress. 

Senator  Hatch.  Am  I  correct  in  assuming,  then,  that  the  scope  of 
this  exception— unique  physical  characteristics— is  limited  to  physi- 
cal differences  and  that  it  has  no  relationship  to  psychological, 
temperamental,  cultural,  social  or  other  characteristics;  if  they 
exist?  What  do  you  think  about  that,  Professor  Gerard? 

Mr.  Gerard.  Well,  I  really  do  not  know  what  to  think  about  it. 
But  let  me  share  some  thoughts  with  you.  Let  us  take  the  example 
of  rape,  which  they  deal  with  in  that  Yale  Law  Journal  article. 

Forcible  rape,  these  same  people  who  invented  this  unique  physi- 
cal characteristic  principle  assure  us  will  not  be  nullified  by  ERA. 
But  let  us  follow  the  logic  by  which  they  come  to  that  conclusion. 

The  first  step  in  their  logic  is  the  court  might  find  that  "rape  is 
an  extremely  traumatic  event  for  the  victim."  I  think  that  is  doubt- 
less true,  but  is  it  because  of  some  physical  characteristic  that  is 
unique  to  women? 

The  authors  of  that  law  review  article  say,  and  I  quote:  "This 
subsidiary  principle,"  referring  to  unique  physical  characteristics, 


they  were  all  calling  the 


pointing  out  what  a  terrible 
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"is  limited  to  physical,"  and  they  underscore  the  word  physical, 
characteristics  and  does  not  extend  to  psychological,  social,  or 
other  characteristics  of  the  sexes."  \ 

Now,  do  the  authors  seriously  mean  to  suggest  that  a  male  who 
is  brutally  sodomized  by  another  male,  as  in  the  fictional  scene 
from  the  novel  "Deliverance,"  does  not  suffer  ah  extremely  trau- 
matic event,  to  put  it  in  their  words?  \ 

The  authors  go  on  to  say  that,  "forcible  penetration  carries  high 
danger  of  injury  to  the  victim."  And  again  I  think  that  is  doubtless 
true.  But  is  the  danger  any  less  for  the  sodomized  male  than  for 
the  raped  female?  \ 

They  say:  "A  criminal  penalty  is  an  appropriate  wky  of  deterring 
rape.  But  having  said  that,  they  violate  their  owh  instructions, 
which  were,  when  dealing  with  these  unique  physical  characteris- 
tics, you  have  to  consider  all  six  of  their  factorsTThe  last  two  of 
those  factors  that  they  say  must  be  considered  <vere,  Ime,  the  avail- 
ability of  less  drastic  alternatives,  including  the  possibility  of  draft- 
ing the  statute  in  sex-neutral  language;  and,  two,  the  Importance  of 
the  problem  ostensibly  being  solved  as  compared  with  the  cost  of 
the  least  drastic  solution.  i  \T?> 

In  this  discussion  of  rape  they  do  not  even  mention;  let  alone  dis- 
cuss, their  own  fifth  and  sixth  standards  that  are  supnosed  to  aoolv 
to  these  statutes.  «  FFJ 

Now,  it  is  surely  obvious  that  you  can  redraft  laws  d< 
forcible  sex  crimes  in  a  sex-neutral  way. 

And  finally  they  argue  that  "rape  laws  are  intended  to 
cial  protection  from  assault  to  women's  vaginas.  Rape  ' 
thus  be  sustained  as  a  legislative  choice  to  give  one  p., 
body  unique  to  women  special  protection."  I  am  quoting 
law  review  article. 

But  just  a  couple  of  pages  before  they  make  that  statement  they 
were  absolutely  unstinting  in  their  condemnation  of  laws  that  re- 
quired pregnant  women  to  take  maternity  leaves  from  jobs.  Every 
one  of  those  laws  was  passed  for  the  same  purpose,  to  protect  the 
fetus  that  the  woman  is  carrying.  You  can  describe  those  laws,  it 
seems  to  me,  without  any  distortion  and  without  any  exaggeration, 
in  the  same  way  that  they  describe  the  rape  statute;  namely,  as  a 
legislative  choice  to  give  one  part  of  the  body  unique  to  women  spe- 
cial protection. 

So,  to  be  perfectly  honest  with  you,  I  cannot  make  any  sense  out 
of  this  unique  physical  characteristics  principle  except  as  one  that 
you  can  use  if  you  want  to  in  order  to  sustain  some  statutes  but 
can  ignore  if  you  would  rather  not  deal  with  it. 

Senator  Hatch.  Would  you  care  to  comment  about  that,  Profes- 
sor Zuckert? 

Mrs.  Zuckert.  I  think  probably  the  unique  physical  characteris- 
tics test  or  limitation  has  to  be  read  in  the  context  where  it  was 
first  proposed,  that  is,  of  the  Yale  Law  Journal  article.  The  inten- 
tion of  the  authors,  as  they  state  in  the  beginning  of  the  article,  is 
to  minimize  if  not  to  destroy  all  differentiation  on  the  basis  of  sex. 
This  is  a  possible  but  maximally  limited  exception. 

Senator  Hatch.  According  to  the  proponents  of  this  amendment, 
however,  even  such  issues  as  leave  for  child  rearing,  rape  laws,  or 
prostitution  laws  /would  not  be  implicated  in  the  unique  physical 
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characteristics  exception.  They  say,  for  example,  that  there  is  no 
reason  why  fathers  should  not  be  accorded  child  rearing  leave  time 
on  the  same  basis  as  women;  why  both  men  and  women  cannot 
commit  rape;  why  both  men  and  women  cannot  be  involved  in 
prostitution.  Again,  does  all  this  concur  with  your  understanding  of 
the  breadth  of  the  unique  physical  characteristics  exception?  We 
will  start  with  you,  Professor  Zuckert. 

Mrs.  Zuckert.  I  think  it  is  not  very  broad. 

Mr.  Gerard.  I  do  not  know. 

Senator  Hatch.  Let  me  ask  you  this  question.  Am  I  further  cor- 
rect that  in  referring  to  "unique  physical  characteristics,"  propo- 
nents of  the  equal  rights  amendment  are  referring  only  to  those 
characteristics  which  are  found  in  all  or  some  women  but  not  in 
any  men,  or  in  all  or  some  men  but  not  in  any  women.  This  excep- 
tion would  not  take  cognizance,  for  example,  of  the  fact  that 
women  on  the  average  tend  to  have  less  upper  body  strength  or  the 
fact  that  90  percent  of  all  women  are  better  at  some  task  than  90 
percent  of  all  men.  Am  I  correct  in  this  understanding,  Professor 
Gerard? 

Mr.  Gerard.  That  certainly  coincides  with  my  understanding.  As 
I  understand  it,  it  is  a  negative  thing.  They  mean  a  characteristic 
that  the  other  gender  does  not  have  at  all 

I  mean,  for  example,  when  they  are  talking  about  pregnancy, 
they  realize  there  are  some  women  who  simply  cannot  become 
pregnant— too  young,  too  old,  or  for  some  physical  reason—so  that 
it  does  not  cover  all  women.  But  on  the  other  hand,  no  man  can 
become  pregnant. 

So  as  I  understand  it,  you  have  to  view  it  as  a  disqualification 
rather  than  as  a  qualification.  You  look  at  something  that  either 
females  are  totally  incapable  of  or  males  are  incapable  of  and  then 
you  look  back  and  you  say,  that  is  a  unique  physical  characteristic 
of  the  other  gender. 

Senator  Hatch.  I  see.  Do  you  agree  with  that,  Professor  Zuckert? 
This  is  a  tough  question. 

Mrs.  Zuckert.  I  am  thrown  back  on  the  observation  that  the 
unique  physical  characteristics  language  is  not  in  the  proposed 
amendment  and  I  am  troubled  by  interpreting  one  set  of  words  by 
another  set  of  words. 

Senator  Hatch.  Yes.  Interpreting  what  it  means  is  difficult  be- 
cause different  proponents  say  it  means  different  things.  That  trou- 
bles me,  too.  That  is  one  of  the  problems  with  this  amendment. 
During  th»  1971  ERA  debate  in  the  Senate,  for  instance,  Senator 
Birch  Bayh,  one  of  my  predecessors  as  chairman  of  this  subcommit- 
tee, stated  that:  'The  ERA  would  not  overturn  State  laws  and  local 
ordinances  which  specifically  prohibit  obscene  phone  calls  made  to 
women  because  of  the  unique  physical  characteristics  exemption. " 

Mr  (tKRARn.  They  have  ears;  that  is  unique,  I  gather.  Was  that 
what  he  had  in  mind? 

Senator  Hatch.  Your  guess  is  as  good  as  mine.  Let  me  focus  just 
a  bit  on  the  other  alleged  exception  to  the  rule  of  "equality"  in  the 
equal  rights  amendment:  the  right  to  privacy  exception.  Am  I  cor- 
rect that  the  scope  of  this  right  to  privacy  exception  is  different 
from  the  right  to  privacy  declaied  by  the  Supreme  Court  in  the 
AVw  v  Wudv  decision  and  other  related  decisions? 
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Mr.  Gerard.  The  position  they  take  is  very  interesting  because 
they  argue  that  the  right  to  privacy  will  qualify  ERA,  but  that 
ERA  has  nothing  to  do  with  abortion.  But  abortion  is  exactly  what 
the  right  of  privacy  covers. 

Senator  Hatch.  It  arose  really  in  the  context  of  use  of  contracep- 
tives? 

Mr.  Gerard.  Yes;  the  whole  concept  of  the  right  of  privacy  has 
been  developed  not  exclusively  but  almost  entirely  out  of  the  abor- 
tion cases.  So,  on  the  one  hand,  they  argue  that  ERA  has  nothing 
to  do  with  abortion  even  though  that  is  the  right  of  privacy  as  the 
Supreme  Court  has  defined  it. 

On  the  other  hand  they  argue  that  the  right  of  privacy  does  qual- 
ify ERA.  But  then  when  you  ask  them  to  point  to  a  Supreme  Court 
decision  that  says  there  is  a  right  of  privacy  that  will  cover  these 
kinds  of  matters  that  we  are  talking  about,  they  cannot  come  up 
with  a  single  case. 

Senator  Hatch.  Do  you  agree,  Professor  Zuckert? 

Mrs.  Zuckert.  It  seems  to  me  actually  both  of  the  exceptions 
that  you  are  concerned  about  flow  from  a  fundamental  commit- 
ment taken  in  that  article,  which  is  that  any  distinction  between 
the  sexes  constitutes  a  denial  of  equality;  therefore,  you  cannot 
have  States,  for  example,  distinguishing  males  and  females  in  dor- 
mitories. I  am  not  convinced  that  any  distinction  between  the  sexes 
is  a  qualification  of  equality. 

And  it  seems  to  me  rather  indirect  *Jid  problematic  to  bring  in  a 
constructed  right  to  privacy  to  try  to  deal  with  some  of  the  prob- 
lems that  follow  from  the  absolute  prohibition  of  sex-based  distinc- 
tions. If  vou  did  not  have  that  first  commitment,  the  right  to  priva- 
cy would  not  be  so  relevant  or  would  not  be  needed  as  an  excep- 
tion. 

Senator  Hatch.  Would  you  agree  with  the  Yale  Law  Journal  ar- 
ticle that  "It  is  impossible  to  spell  out  in  advance  the  precise 
boundaries  the  court  will  eventually  fix  in  accommodating  the 
ERA  and  the  right  to  privacy."  Are  we  just  throwing  this  issue  up 
to  be  resolved  by  the  judicial  branch  of  government,  the  nonelected 
judges? 

Mrs.  Zuckert.  I  agree  that  it  is  impossible, to  predict,  yes. 

Senator  Hatch.  So  it  really  comes  down  to  nonelected  judges  de- 
termining these  matters. 

Mrs.  Zuckert.  I  think  that  the  law—and  it  is  judge  made  in  both 
the  area  of  sex-based  discrimination  and  in  the  area  of  right  to  pri- 
vacy—is very  problematic  these  days,  and  for  that  reason  very 
much  needs  clarification  by  the  Congress.  But  for  Congress  to  clari- 
fy it  you  would  have  to  say  what  you  meant,  not  use  such  broad 
language  that  it  is  unclear. 

Senator  Hatch.  Professor  Gerard,  Prof.  Dick  Howard,  a  distin- 
guished constitutional  scholar  from  the  University  of  Virginia 
School  of  Law,  has  called  the  right  to  privacy  a  legal  hypothesis 
and  claims  that  it  is  neither  a  reflection  of  existing  Taw  nor  neces- 
sarily an  accurate  prophecy  of  whet  may  eventually  become  law. 
What  would  be  your  response  to  Professor  Howard's  comment? 

Mr.  Gerard.  I  would  agree  with  him.  I  would  agree  with  all 
three  points.  I  think  it  is  a  hypothesis.  I  think  that  it  clearly  is  not 
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a  description  of  what  the  law  ia*  and  that  nobody  can  predict  what 
the  Supreme  Court  will  do. 

There  is  a  historical  precedent  here.  At  the  time  the  14th  amend- 
ment was  being  debated  by  the  States,  the  opponents  of  the  14th 
amendment  had  a  kind  of  little  tent  show  that  they  would  put  on 
in  various  States. 

The  tent  show  consisted  of  a  black  male  being  put  through  a 
mock  marriage  ceremony  with  a  white  female.  The  opponents  of 
the  14th  amendment  said  if  you  ratify  the  14th  amendment,  this  is 
what  is  going  to  happen.  All  our  laws  that  prohibit  marriage  be- 
tween races  are  going  to  become  unconstitutional. 

The  proponents  100  years  ago  were  saying  exactly  what  the  pro- 
ponents of  the  equal  rights  amendment  are  saying  today.  That  is 
ridiculous.  That  is  absurd.  That  will  never  happen.  That  cannot 
conceivably  happen.  It  just  could  never  come  to  pass. 

Well,  it  came  to  pass,  as  we  know.  The  Supreme  Court  did,  and  I 
think  correctly,  declare  miscegenation  laws  unconstitutional  under 
the  14th  amendment.  But  I  think  anybody  who  tells  you  that  he 
can  predict  with  certainty  how  a  court,  especially  the  Supreme 
Court  of  the  United  States,  is  going  to  decide  a  case  like  those  we 
have  been  considering  is  either  a  fool  or  a  liar,  one  of  the  two. 

Senator  Hatch.  Professor  Zuckert,  in  your  judgment,  what  kind 
of  public  policies  would  fall  within  the  ambit  of  the  so-called  right 
to  privacy  exception?  An  example  which  has  been  raised  concerns 
separate  dormitories  for  men  and  women  at  public  universities  or 
perhaps  in  the  military.  Can  you  think  of  other  possibilities? 

Mrs.  Zuckert.  I  think  that  those  policies  probably  would  not 
come  so  much  under  a  right  to  privacy  because  I  really  do  not  be- 
lieve that  a  court-constructed  doctrine  can  hold  up  very  successful- 
ly against  the  explicit  words  of  the  Constitution. 

I  can  see  that  placement  in  dormitories,  for  example,  or  even 
military  service  could  perhaps  be  interpreted  the  way  that  dual  po- 
sitions have  been  endorsed  by  the  Supreme  Court  in  Washington, 
for  example.  When  members  of  each  sex  have  a  right  to  compete 
for  equal  positions,  there  is  not  a  denial  of  rights  there  or  of  equali- 
ty. That  is  a  possible  interpretation. 

I  myself  would  not  rest  very  much  on  the  right  to  privacy,  per  se. 

Senator  Hatch.  I  see. 

Mr.  Gerard.  I  think  it  is  clear  that  the  right  of  privacy,  as  the 
Supreme  Court  has  defined  it,  has  always  centered  around  prevent- 
ing the  Government  from  interfering  with  individual  choice.  And 
the  result,  when  you  apply  that  to  dormitories,  to  prisons,  to  mili- 
tary, is  to  say  that  any  Government  decision  that  prohibits  people 
from  making  free  choices  about  those  matters  is  going  to  be  uncon- 
stitutional. 

The  result  is  that  with  respect  to  dormitories,  with  respect  to 
prisons,  and  with  respect  to  the  military,  those  arrangements  will 
be  maintained  only  to  the  extent  that  the  people  wish  them  to  be 
sustained. 

And  that  raises  a  different  kind  of  a  problem.  A  few  years  ago  I 
was  what  at  our  university  is  called  master  of  dormitories.  There 
were  suites  in  w  rich  six  students  resided.  The  most  important  \ 
problem  I  had  perennially  was  in  suites  where  there  were  six 
women.  Five  women  would  be  down  complaining  about  the  other 
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woman,  who  had  her  boyfriend  in  the  suite  all  of  the  time.  They 
never  felt  that  they  had  any  privacy  because  she  wanted  the  boy- 
friend to  be  there.  The  same  thing  was  true  the  other  way  around. 
There  were  always  one  or  two  males  who  had  their  girls  in  their 
suites  all  the  time. 

So  I  do  not  really  know  how  you  can  leave  this  up  to  personal 
choice.  According  to  that  Emerson  quote  I  read  a  little  while  ago, 
they  seem  to  think  that  if  you  leave  it  up  to  individual  choice  all 
problems  will  be  resolved.  But  I  think  all  of  us  are  aware  of  situa- 
tions we  have  experienced  personally  in  college  dormitories,  in 
high  school,  where  you  are  forced  to  be  together  with  groups  and 
you  simply  cannot  permit  individuals  to  have  choices  about  mat- 
ters of  that  kind  because  they  are  interfering  with  the  rights  of  all 
the  other  members  of  that  group. 

Senator  Hatch.  Well,  it  was  my  understanding  that  any  right  to 
privacy  articulated  by  the  Supreme  Court  was  largely  a  private 


Gerard.  That  is  correct. 
Senator  Hatch.  And  that  like  most  private  rights,  it  could  be 
waived  by  the  affected  individuals. 
Mr.  Gerard.  That  is  correct. 

Senator  Hatch.  If,  for  example  a  prisoner  is  deemed  to  have  a 
right  not  to  be  bunked  with  a  prisoner  of  the  opposite  sex,  it  was 
my  understanding  that  such  a  right  could  always  be  waived  if  it 
was  merely  a  private  as  opposed  to  a  public  right. 

Could  you  please  help  me  understand  this  concep*  more  clearly? 

Mr.  Gerard.  You  are  right.  It  seems  to  me  that  the  road  we  are 
on  is  that  if  a  male  and  a  female  prisoner  want  to  be  bunked  to- 
gether, the  Government  has  no  power  to  require  them  to  be  segre- 
gated. 

Senator  Hatch.  Professor  Zuckert,  how  can  the  right  to  privacy 
concept  be  reconciled  with  the  fact  that  separate  but  equal  will  be 
unconstitutional  under  the  ERA,  iust  as  it  is  already  unconstitu- 
tional with  regard  to  races  under  the  14th  amendment? 

Mrs.  Zuckert.  I  do  not  understand  the  question. 

Senator  Hatch,  The  concept  of  separate  but  equal  has  been  de- 
clared unconstitutional  under  the  14th  amendment  with  regard  to 
the  races.  Will  that  concept  be  constitutional  under  the  equal 
rights  amendment  with  regard  to  the  sexes? 

Mrs.  Zuckert.  I  have  brought  a  long  statement  I  probably  should 
read.  There  are  proponents  of  the  equal  rights  amendment  who 
argue,  and  I  think  correctly,  that  the  situation  of  the  races  is  not 
the  same  as  the  situation  of  the  sexes.  And  I  suppose  the  status  of 
that  separate  but  equal  phraseology  from  PJessy  would  be  relevant 
in  that  case. 

Senator  Hatch.  Let  me  ask  you  this  question.  In  your  judgment, 
does  the  right  to  privacy  exception  pose  any  barrier  to  the  idea 
that  the  ERA  may  require  the  legalization  of  single-sex  marriage? 

Mrs.  Zuckert.  I  do  not  know  about  the  right  to  privacy.  It  would 
seem  to  me  that  surely  cases  would  come  up  under  the  proposed 
language  challenging  any  prohibition  of  homosexual  marriages  be- 
cause it  would  seem  to  be  discrimination  on  account  of  sex. 

There  are  arguments,  and  as  far  as  I  know,  State  courts  have  de- 
cided on  both  sides  of  this  particular  issue.  Some  say  that  there  is 
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no  discrimination  because  both  sexes  are  prohibited  from  marrying 
members  of  the  same  sex.  I  do  not  see  that  there  is— that  that  is  a 
necessary  reading  of  the  proposed  amendment.  And  there  is  at 
.  least  a  later  Yale  Law  Journal  article  in  1973  that  argues  that  in 
fact  this  language  would  sanction  homosexual  marriages. 

Senator  Hatch.  I  see.  I  Suppose  that  a  white  individual  incarcer- 
ated in  a  penal  facility  would  have  a  pretty  difficult  time  arguing 
his  right  to  privacy  protected  him  from  having  to  be  bunked  with  a 
black  individual. 

Given  the  repeated  statements  before  this  committee  that  the 
purpose  of  the  ERA  is  to  absolutely  eauate  the  scrutiny  of  sex  clas- 
sifications with  the  scrutiny  of  race  classifications  for  constitution- 
al purposes,  why  would  the  ERA  treat  this  situation  any  differently 
for  men  and  women? 

Mr.  Gerard.  I  am  sorry.  What  was  the  question? 

Senator  Hatch.  Why  would  the  ERA  treat  this  situation  any  dif- 
ferently for  men  and  women? 

Mr.  Grrard.  I  do  not  think  it  would.  I  think  separate  but  equal 
has  no  place  under  the  equal  rights  amendment. 

Senator  Hatch.  Do  you  agree? 

Mrs.  Zuckert.  I  think  that  is  why  you  go  around  this  argument 
about  possible  exceptions  because  the  surface  meaning  of  the  words 
is  that  you  should  make  no  distinctions  on  the  basis  of  sex.  And 
prisons  are  one  institution  in  which  people  tend  to  think  that,  yes, 
you  should.  It  goes  back  to  the  question,  whether  making  such  a 
distinction  is  in  and  of  itself  a  deprivation  of  equality. 

SenatdV  Hatch.  The  interpretation  of  this  right  to  privacy,  then, 
seems  to  tolerate  separate  but  equal? 

Mr.  Gerard.  Well,  yes.  That  is  the  wav  they  would  like  to  argue 
it,  that  the  right  of  privacy  intervenes  here  and  permits  separate 
but  equal. 

Senator  Hatch.  In  a  recent  seventh  circuit  case,  the  court  con- 
cluded that  any  right  to  privacy  to  be  found  in  the  Constitution 
was  subordinate  to  the  right  of  female  prison  guards  to  physically 
frisk  prison  inmates,  even  those  inmates  whose  religions  prohibited 
such  other-sex  contact. 

What  does  this  case  suggest  as  far  as  the  significance  of  the  right 
to  privacy  exception?  Would  this  case  continue  to  be  good  law 
under  the  equal  rights  amendment? 

Mr.  Gerard.  Oh,  I  think  not  only  would  it  continue  to  be  good 
law;  I  think  it  would  be  mandated.  I  think  that  a  male  prisoner 
who  thought  his  privacy  was  being  invaded  by  having  female 
guards,  or  a  female  prisoner  who  thought  her  right  of  privacy  was 
being  invaded  by  having  male  guards,  would  have  no  justifiable 
complaint.  There  are  a  number  of  lower  court  decisions.  You  cited 
one. 

There  is  one  out  of  the  eighth  circuit  involving  a  penitentiary  in 
Iowa  that  came  to  exactly  the  same  conclusion,  that  the  policy  of 
eradicating  discrimination  against  women  simply  overrode  prison- 
ers' feelings  about  modesty.  And  I  think  we  should  recognize  that 
the  absence  of  privacy  in  prisons  sometimes  reaches  the  stage  at 
which  it  is  virtually  total. 

There  is  more  than  one  maximum  security  institution  in  this 
country  where  prisoners'  cells  are  subject  to  constant  surveillance 
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by  closed-circuit  television.  So  that  a  prisoner  never  has  real  priva- 
cy. There  is  always  somebody  who  can  look  at  that  screen  and  see 
everything  that  he  or  she  is  doing. 

I  do  not  have  any  doubt  that  ratification  of  the  equal  rights 
amendment  will  make  that  a  routine  feature,  an  inevitable  feature 
of  our  society. 

Senator  Hatch.  I  see.  Professor  Zuckert,  what  would  be  your  per- 
spective on  an  alternative  ERA  amendment  which  would  reaa  as 
follows.  I  will  read  it  slowly  so  you  can  write  it  down. 

Mrs.  Zuckert.  Thank  you. 

Senator  Hatch  [reading].  "Equal  protection  of  the  law  shall  not 
be  denied  or  abridged  by  the  United  States  or  any  State  on  account 
of  sex.  We  could  replace  sex  with  gender  if  you  would  prefer  that. 

Mrs.  Zuckert.  I  think  gender  is  better. 

Senator  Hatch.  I  do,  too.  What  would  you  think  of  that  language 
as  an  alternative  equal  rights  amendment  language? 

Mrs.  Zuckert.  The  question  of  course  becomes  the  difference  be- 
tween protection  and  rights.  And  I  think  the  use  of  that  language 
would— the  use  of  equal  protection  language  would  invite  the  court 
to  apply— and  I  suppose  that  would  be  the  intention— the  doctrines 
that  it  has  already  formulated  in  interpreting  the  equal  protection 
clause  as  it  now  stands. 

Senator  Hatch.  Does  this  appeal  to  you  at  all?  It  would  be  an 
equal  protection  amendment. 

Mrs.  Zuckert.  Why  protection  rather  than  treatment,  for  exam- 
ple? 

Senator  Hatch.  You  mentioned  the  symbolic  value.  You  suggest- 
ed that  perhaps  the  phrase  "eaual  protection"  is  better  than  using 
the  generic  term  of  'equal  rights"  because  we  already  know  what 
equal  protection  means.  It  had  been  imparted  with  some  meaning. 
Such  language  would  explicitly  place  the  policy  of  sexual  equality 
into  the  Constitution,  while  still  continuing  to  allow  reasonable 


Ms.  Zuckert.  Let  me  back  up  and  say  I  think  the  problem  right 
now  is  that  the  courts  have  not  interpreted  very  well  what  equal 
protection  means;  there  are  the  three-level  standards.  Many  of  the 
justices  have  in  writing  individual  opinions  expressed  dismay  at 
the  fact  that  they  are  reading  the  same  words  in  three  different 
ways. 

Somehow  that  does  not  seem— and  I  would  agree  with  those  jus- 
tices—a desirable  way  to  interpret  the  Constitution.  Now,  the  three 
levels  do  have  precedential  value,  but  since  there  is  so  much  un- 
happiness  on  the  Court  with  that  approach,  I  am  tempted  to  con- 
clude that  approach  is  not  apt  to  fast,  that  the  question  will  be 
thrown  open. 

For  example,  you  have  been  asking  about  the  right  to  privacy;  it 
is  again  a  kind  of  speculation,  but  1  suspect  that  there  will  be  a 
move  to  look  back  at  the  issues  raised  by  Roe  in  terms  of  Stewart's 
concurring  opinion  when  he  says  this  really  ought  to  be  understood 
as  an  interpretation  of  the  due  process  clause,  deprivation  of  liber- 
ty in  that  case. 

So  I  have  not  had  a  long  time  to  think  about  it,  but  I  think 
simply  putting  the  words  "equal  protection"  into  the  Constitution 
would  not  be  giving  the  court  very  much  guidance  as  to  what  sort 
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of  action  Congress  wants  to  endorse  and  does  not  want  to  endorse, 
because  there  is  so  much  lack  of  clarity  right  now. 

Mr.  Gerard.  Can  1  stick  an  oar  into  this  discussion? 

Senator  Hatch.  Certainly. 

Mr.  Gerard.  I  have  three  thoughts.  One  is,  why  "on  account  of 
sex"?  What  we  have  been  talking  about  ever  since  the  equal  rights 
amendment  first  was  proposed  is  discrimination  against  women. 
Why  do  we  not  say  discrimination  against  women?  That  is  what  it 
is  we  are  talking  about.  Why  do  we  not  draft  an  amendment  that 
talks  about  discrimination  against  women?  I  have  never  heard  any- 
body make  a  persuasive  case  for  the  proposition  that  men  need  pro- 
tection by  way  of  a  constitutional  amendment.  I  do  not  think  the 
case  can  be  made  that  men  need  that  kind  of  protection. 

So,  why  not  protect  women  if  that  is  what  we  are  about?  Now, 
that  would  solve  a  couple  of  problems.  One  problem  it  would  solve 
is  this  difficulty  that  we  have  of  what  happens  when  you  classify 
on  the  basis  of  gender. 

If  we  phrased  an  amendment  in  terms  of  discrimination  against 
women,  it  would  also  eliminate  that  ambiguity  "on  account  of  sex." 
Other  people  have  pointed  out  before  that  the  word  sex  is  basically 
ambiguous.  It  can  refer  either  to  the  sex  you  do  or  the  sex  youAare. 

When  you  talk  about  homosexual  marriage— and  even  four  of 
the  strongest  proponents  of  the  equal  rights  amendment  concede 
that  that  is  a  possible  interpretation  of  the  language— if  we  elimi- 
nated discrimination  against  women  rather  than  on  account  of  sex, 
that  problem  would  disappear,  too. 

Third,  it  has  always  been  a  mystery  to  me  why  the  proponents  of 
the  equal  rights  amendment  insist  upon  retaining  that  language 
"by  the  United  States  or  by  anv  State."  They  turn  right  around 
and  argue  that  women  earn  on  the  average  less  than  men.  All  the 
figures  they  have  for  that  proposition  come  from  private  industry. 

Well,  any  amendment  limited  to  the  United  States  or  any  State 
is  not  going  to  affect  that  kind  of  discrimination.  Why  not  just 
dump  that  language  and  make  this  amendment  like  the  13th 
amendment,  which  applies  to  individuals  and  not  only  to  govern- 
ments. 

If  that  is  what  we  are  after,  you  can  propose  an  amendment  that 
eliminates  the  limitation  "by  the  United  States  or  by  any  State." 

That  would  create  some  marginal  uncertainties,  as  Professor  Phil 
Kurland  from  the  University  of  Chicago  pointed  out  years  ago.  If 
you  draft  it  that  way,  then  there  is  going  to  be  some  debate  about 
what  you  mean  by  discrimination  against  women. 

Does,  for  example,  a  law  that  benefits  women  discriminate 
against  them  under  the  theory  that  the  way  women  are  discrimi- 
nated against  most  commonly  is  by  the  socialization  process,  the 
creation  of  role  models,  and  that  sort  of  thing. 

So  any  law  that  discriminates  in  favor  of  women  would  in  effect 
discriminate  against  them  under  this  analysis  But  it  seems  to  me 
you  could  add  some  language  to  the  amendment  to  eliminate  that 
kind  of  a  problem. 

It  not  only  would  accomplish  what  the  proponents  of  the  amend- 
ment say  they  want;  it  would  do  a  lot  more  than  that.  It  would  pre- 
vent discrimination  in  the  private  sector  of  the  economy,  which  is 
where  most  of  this  discrimination  occurs  in  terms  of  wages. 
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Senator  Hatch.  1  want  to  thank  both  of  you  for  appearing  here 
today.  If  you  have  no  objections,  we  will  put  your  complete  state- 
ments in  the  record  since  both  of  you  summarized.  They  are  excel- 
lent statements  and  they  help  us  to  understand  this  subject  much 
more  clearly. 

It  is  a  very  difficult  subject,  yet  it  is  one  that  we  are  going  to 
have  to  seriously  confront.  Both  of  you  have  offered  intelligent  in- 
struction to  this  committee  in  our  hearing  today. 

So,  with  that,  we  will  recess  until  further  notice.  Thank  you. 

(Whereupon,  at  3:35  p.m.,  the  subcommittee  was  recessed  subject 
to  the  call  of  the  Chair.] 

[The  following  was  received  for  the  record:] 
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Prisons  (Right  to  Privacy) 


Tha  major  impact  E.R.A.  Hill  have  on  the  priaon 
eyetem  io  to  prohibit  aeparato  inatitutiona  and  tha  concomi- 
tant discrepancy  in  treatment,  facilitioa,  and  programe 
which  are  attendant  to  auoh  eagre gat ion. 

Virginia  atill  naintaina  aeparate  penal  inatitutiona 
for  mn  and  women.   Va.  Coda  Ann.  S  53-76  (1972  Replac.  vol.). 
Such  aegrogated  inatitutfona  would  violate  the  E.R.A.  Segre- 
gation of  inatitutiona  on  the  basis  of  aex  barkens  back  to 
aggregation  based  on  race.    Aa  with  race,  aeparate -but  equal 
sexually  aegregated  inatitutiona  would  not  be  allowed.  with 
a  dual  ayatera  of  inatitutiona  comas  a  dual  system  of  values 
and  treatment.    Xn  auch  a  aituation,  "History  and  experience 

have  taught  ua  that  ...  one  group  ia  alwaya  dominant  and 

30 

the  other  subordinate."      Although  the  neceaaary  elimination 
of  aeparate  inatitutiona  ia  conceded  by  both  proponents  and 
opponents,  the  effect  of  the  E.R.A.  within  the  roaultant  inte- 
grated facility  ia  very  much  in  controveray.    it  ia  here  that 
the  privacy  argument  becomes, crucial. 


two  doctors #  vera  convicted  of  violating  the  Connecticut 


birth  control  law  by  giving  medical  advico  regarding  contra- 
ct cive  method!*  to  married  4ou£lae.    The  Court  hold  the  atatute 
unconstitutional  as  being  aj Violation  of  the  privacy  guaranteed 
by  certain  of  tho  Bill  of  flfijhts  and  tha  penumbra  surrounding 
thorn.    However ,  tho  privacy  bo  protected  may  not  bo  aa  broad 
a  concept  as  the  proponenta  of  the  E.R.A.  conceive. 

The  deciaion  vas^fpunduA  on  the  First,  fourth,  Ninth 


Criovold  v.  Connecticut,      ia  the  touchstono  for  all 
constitutional  privacy  case*.    Xn  that  cose  the  defendants, 
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and  Fourteenth  Amendments,    The  Fourteenth ,  of  course,  merely 

was  used  to  apply  the  other  Amendments  to  the  State.  The 

Ninth  Amendment*  the  Court  stated,  stressed  that  there  are 

other  fundamental  rights  held  by  the  people  which  are  not 

specifically  ennumeratcd  in  the  Bill  of  Rights.    These  rights 

aro  to  be  determined  by  reference  to  the  "traditions  and  col- 
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lective  conscience  of  our  people"     and  with  our  "experience 
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with  the  requirements  of  a  free  society."       A  right  of  marital 

34 

privacy  was  asserted  to  be  such  a  right.       A  broader  right 

was  not  asserted.    However ,  at  the  heart  of  the  opinion  were 

the  rights  emanating  from  the  First  and  Fourth  Amendments. 

One  prong  of  the  decision  was  the  right  of  association 

which  had  been  established  by  earlier  opinions  as  inhering 

in  the  First  Amendment's  freedom  of  SfJfcech.    Emanating  from 

this  right  is  a  zone  of  privacy  not  to  be  violated  by  the 

government.    Marriage  was  held  to  be  an  association*  the 

privacy  of  which  is  protected  by  the  First  Amendment.  Marriage, 

said  tho  court,  "is  an  association  for  nas  noblo  a  purpose 

35 

as  any  involved  in  our  prior  decisions."       As  such,  the 
marriage  relationship  is  protected  from  invasion  by  the 
government . 

Another  prong  of  the  decision  is  the  Fourth  Amendment's 

prohibition  of  unreasonable  searches  and  seizures.    Because  ■ 

the  Connecticut  statute  banned  the  use  of  contraceptives, 

the  police  may  v/nll  be  required  to  invade  the  marital  bedroom 

36 

to  secure  evidence  of  the  crime.       Such  action  is  reprehensible 

and  "repulsive  to  the  notions  of  privacy  surrounding  the  nar- 
37 

riarp  relationship It  is  into  this  zone  of  privacy, 
ci rated  by  tho  Tourth  Amendment,  that  the  government  is 
constitutionally  forbidden  to  go.    Thus  a  penumbra  of 
rights  of  privacy  erected  by  specific  constitutional  guaran- 
ty r»s  compelled  invalidation  of  the  statute. 

The  privacy'  concepts  recognized  by  the  Court  in 
Crir-'..-Md  v-ere  linked  to  specific  guarantees  of  the  Dill  of 
Rights.       Without  a  specific  guarantee  in  the  Constitution, 
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the  Court  hat  not  recognized  a  general  right  of  privacy. 
Whether*  therefore,  a  privacy  exception  may  be  read  into 
E.B.A.  must  be  only  a  legal  hypothesis. 

In  Grisvold,  the  Court,  in  support  of  a  right  of  pri- 
vacy emanating  from  the  Fourth  Amendment,  cited  the  following 


quote  from  Boyd  v.  Dnited  States,     holding  that  the  essence 

of  the  offense  of  violating  ono's  Fourth  Amendment  rights  is 

the  invasion  of  his  indefeasible  right  of 
personal  security,  personal  liability  and 
private  property,  whon  that  right  has  never 

boon  forfeited  by  his  conviction  of  some 
public  ot  tense,  "w  "" "—  

In  regard  to  prisoners,  tj  what  degree  have  thoy  forfeited 
the  rights  of  privacy  otherwise  attaching  to  private  citizens? 
There  has  bean  a  flurry  of  litigation  regarding  prisoners1 
righto,  but  no  definitive  statement  has  been  made.  However* 
it  is  not  radical  to  presume  that  prisoners  maintain  a  mini- 
mal level  of  human  dignity  which  is  constitutionally  proteotod 
and  which  will  support  a  right  of  privacy. 

The  concept  of  privacy  proposed  by  advocates  of  the 
E.R.A.  is  closer  to  the  tort  concept  ot  privacy  which  has 
developed  in  the  United  States.       This  concept  of  privacy 
is  based  upon  dignity;  in  fact,  privacy  may  ba  seen  as  a 
shield  of  human  dignity  opposing  the  notion  of  human  fungi- 
bility  which  lies  below  the  surface  of  author! tan i an ism. 
This  notion  of  privacy  may  well  reside  in  the  Ninth  Amendment 
and  in  the  concepts  of  liberty  enshrined  in  the  Fifth  and  Four- 
teenth Amendments;  however,  the  Supremo  Court  has  not  specifi- 
cally co  held. 

If  the  privacy  asserted  by  the  proponents  of  the  E.R.A. 
ic  of  the  kind  described  above,  then  its  operation  is  broader 
than  assumed  and  can  not  be  limited  to  prohibition  of  sexual 
integration.    A  constitutional  right  of  privacy  founded  on 
human  dignity  is  an  individual  right  and  operates  vis-a-vis 
other  individual?  end  the  government  not  just  vis-a-vis  indi- 
viduals of  the  opposite  sex.    However,  it  is  just  this  kind 
of  privacy  which  is  denied  prisoners  by  the  nature  of  the  penal 


institution*       Two  aspects  of  present  penal  life  display 
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this  deprivation;    regimentation  and  forced  exposure. 

Regimentation  manifests  the  idea  of  human  fungibility,  so 

that  "men  can  be  moved  according  to  an  unambiguous  time 

schedule  through  the  sequence  of  points  in  a  daily  activity 
45 

cycle."       Prisoners  arc  always  in  the  presence  of  other 

prisoners  or  in  the  sight  of  authotirios;  there  is  no  cloak 

of  privr.cy  which  he  can  pull  around  himself. 

Forced  exposure  is  evident  in  mass  denudation  rituals, 

exposure  before  spectators  (prisoners  and  guards) ,  exposure* 

during  performance  of  bodily  functions  (open  shower  and 

toilet  facilities),  and  constant  surveillance.       The  prison 

47 

eliminates  our  need  of  "social  distance",      and  forecloses 

the  idea  of  individuality  and  individual  rights.  "Rights 

can  not  be  imposed  upon  a  system  built  around  the  presumption 
48 

of  their  absence,"       Such  is  the  existence  of  privacy,  in 

the  general  sense,  in  today's  prisons. 

Compare  those  conditions  with  this  statement: 

"The  man  who  io  compelled  to  live  every  minute  of 
his  life  ar.ong  others  and  whose  every  need,  thought, 
desire,  fancy  or  gratification  is  subject  to  public 
scrutiny,  has  been  deprived  of  his  individuality 
and  hur.an  dignity, "4 9 

50 

Also,  the  Ninth  Circuit  Court  of  Appeals,  in  York  v.  Story, 
stated:     "We  can  not  conceive  of  a  more  basic  subject  of 
privacy  than  the  naked  body."    This  was  a  case  involving  a 
ccr-plaintant  of  a  crima,  not  a  prisoner.    Were  these  concepts 
to  be  applied  to  the  circumstances  described  above,  the  prison 
procedure  would  be  drastically  revised.    This  may  well  be  a 
desired  change,  but  the  point  is  that  short  of  giving  such  a 
right  of  privacy  to  every  prisoner,  giving  it  to  sexually  clas- 
sified groups  might  run  afoul  of  the  E.R.A.  since  the  right 
to  be  protected,  privacy,  app.lios  to  all  individuals  vis-a-vis 
all  other  individuals  and  not  on  a  female-male  classification. 
The  right  is  an  individual  right  and  can  not  be  violated 
merely  because  those  who  view  the  violation  are  members  of 
the  same  sex. 

Thus,. there  has  to  be  a  dranatic  development  in 
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constitutional  law  boforo  a  general  right  of  privacy  can 
be  established  as  being  a  constitutional  right.  Then, 
such  a  *ight  vm  require  the  sanctification  of  the  privacy 
of  ail  porsons  vis-a-vic  all  others  and  not  just  in  terms  of 
the  opposite  sex.    Finally,  such  a  right  will  have  to  be  ex- 
tended to  prisoners  and  a  decision  made  as  to  the  degree  of 
liberty  lost  by  imprisonment.    If  all  liberty  is  lost,  then 
even  existing  opinions     which  might  haye  found  va  basis  for 
the  required  extention  will  not  be  helpful.    In  short ,  the 
right  of  privacy  claimed  by  advocates  ot  the  E.R.A.  is  not 
a  reflection  of  existing  law  and  may  or  *ay  not  be  accurate 
prophecy.  •  1 

Zt  is  clear,  than,  that  the  E. R.A.I  would  require  sex- 
ually integrated  prisons  but  not  so  clear!  as  to  the  degree 
of  integration  required  within  each  institution.  However, 
it  seems  that  a  prison  could  Invoke  regulatory  schemes  which 
keep  inmates  separate  for  certain  purposes i    As  the  prison 
is  required  to  protect  the  health  and  welfare  of  prisoners, 
steps  could  be  taken  so  as  to  minimize  the  probability  of 
injury.    Such  regulation  would  have  to  be  grounded  on  probable 
facts  and  be  United  in  operation  to  circumstances  where  injury 
is  quite  probable.      Again,  such  regulations  must  be  designed 
to  protect  both  sexes,  for  instances,  protection  from  hetero- 
sexual or  homosexual  assaults.    Thorefore,  the  simple  segregating 
of  the  sexes  for  sleeping  or  bathing  purposes  would  be  in- 
sufficient and  would  be  discrimination  in  the  guise  of  pro- 
tection.   All  prisoners  are  entitled  to  protection,  not  just 
ore  sex  from  another. 

Tho  equalization  of  facilities,  treatment,  and  programs 

for  all  prisoners,  regardless  of  sex,  raises  the  question  of 

t.hcthcr  to  upgrade*  all  institutions  to  meet  the  highest  level 

now  in  operation  or  to  decrease  the  highest  level  to  a  medium 

level.     The  s'.ato  can  do  cither,  though  the  E.R.A.  is  intended 

53 

to  ir.srcar-e  benefits  given  one  group  to  all  groups.  The 
economic  burden  involved  in  increasing  benefits  given  women 
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n*y  be  too  groat  to  justify  such  increase,  therefore.  >  de- 
crease in  benefits  way  result  in  the  smaller  group,    if  men, 
being  the  larger  group,  have  benefits  not  enjoyed  by  women, 
it  would  be  little  problem  to  extend  such  benefits. 

Prisons  would  c^'ll  be  able  to  offer  certain  programs 
and  use  certain  treatments  which  are  not  available  to  all 
prisoners.    However,  the  method  of  classifying  prisoners  for 

purposes  of  such  programs  must  be  sex-neutral  and  based  on 

54 

otherwise  reasonable  principle  of  classification.  These 
classification  standards  would  have  to  be  applied  on  an  in- 
dividual basts  to  avoid  the  group  classification  syndrom  which 

would  automatically  classify  all  women  the  same,  o.g.»  as 
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minimal'  security  risfcs.       Psychological  tests  and  othor 

classification  tests  must  be  reviewed  so  as  to  eliminate  any 

sox-bias  which  may  be  inherent  in  them. 

A  firal  classification  problem  is  the  question  of  placing 

one  woir.in  in  an  otherwise  male  institution,  should  that  situ- 
56 

ation  arise.       In^such  a  case,  the  Eighth  Amendment  might 
have  application.       The  problem  here  would  bo  the  deprivation 
of  the  uomans  right  to  have  relationships  with  other  women 
and  a  possible  exclusion  of  the  woman  from  programs  of 
activit    s  which  appeal  to  or  are  designed  for  men.  It 
seems  that  in  such  a  situation,  the  woman  could  be  placed 
in  the  institution  next-best  suited  as  per  her  classifi- 
cation status*    Such  action  could  be > justified  on  the 
Eighth  Amendment  and  also  as  being  applied  to  both  men  and 
t.omer.  in  similar  circumstances  and  thus  not  an  illegally 
discrininatory  act. 

The  major  focus  of  post-E.R.A.  concern  in  prison 
administration  in  Virginia  is  in  the  enforcement  of  non- 
discriminatory laws  and  regulations.    Changing  laws  is 
easier  than  changing  attitudes  and  long  standing  practices 
of  sexual  discrimination.    This  is  especially  true  in  the  work 
release  program. 
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Statute.    At  was  noted  earlier,  V*.  cede  Ann.  5  53-76 
(1972  R.P1.  vol.)  «roato.  separate  penal  institutions  for  r.n 
and  women.    8uCh  statutory  discrimination  must  be  eliminated 
by  consolidation  of  the  lnotltutlon.    Va.  Cod*  Ann.  $  53-100 
(1972  Repl.  vol.),  states  that  all  male  prisoners  will  consti- 
tute the  Bureau  of  Correctional  Field  Units.    This  ,eems  to 
have  been  an  oversight  in  the  19?3  attempt  to  neutralize 
tl.c.ne  Code  sections.    However,  all  such  units  will  have  to 
bu  sex-neutral  in  their  constituency.    Sex-neutrality  has 
actually  Ucv.n  acconpliahcd  in  the  above  unit  by  Va.  Code 
Ann.  $  53-103  (  ),  wnich  eliminates  the  word  "male." 

and  retains  parsons".    Section  53-100  must  be  revised  in 
auch  manner. 


[Footnotes  omitted.] 
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THE  IMPACT  OF  THE  EQUAL  RIGHTS 
AMENDMENT:  THE  STATE  EXPERIENCE 


WEDNESDAY,  SEPTEMBER  19,  1984 

U.S.  Senate, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:36  a.m.,  in  room 
SD-124,  Dirksen  Senate  Office  Building,  Hon.  Orrin  G.  Hatch 
(chairman  of  the  subcommittee)  presiding.  \ 

Staff  present:  Stephen  J.  Markman,  chief  counsel  and  staff  direc- 
tor; and  Leslie  Leap,  clerk. 

OPENING  STATEMENT  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Ladies  and  gentlemen,  this  marks  the  11th  day 
of  hearings  by  the  Subcommittee  on  the  Constitution  on  the  pro- 
posed 27th  amendment  to  the  U.S.  Constitution,  the  equal  rights 
amendment. 

As  with  each  of  our  earlier  hearings,  we  believe  that  today's 
hearing  will  enable  us  to  better  understand  the  long-term  implica- 
tions of  the  ERA  and  to  assess  the  real  world  impact  of  the  52 
words  in  this  provision. 

It  is  my  strong  feeling  that  this  set  of  hearings  has  shifted  the 
debate  over  the  equal  rights  amendment  from  platitudes  and  slo- 
gans to  the  discussion  of  concrete  public  policies  that  will  be  re- 
quired if  the  ERA  does  become  part  of  our  Constitution. 

We  are  privileged  to  have  with  us  today  two  outstanding  consti- 
tutional scholars.  Prof.  Grover  Rees  is  a  professor  of  law  at  the 
University  of  Texas  Law  School  where  he  has  written  extensively/ 
on  constitutional  issues.  Early  last  year,  he  delivered  testimony  on 
this  subject  before  the  House  Committee  on  the  Judiciary.  , 

Also  appearing  with  us  today  will  be  Prof.  William  Kristol  of  the 
Harvard  School  of  Government.  Professor  Kristol  has  also  authored 
a  wide  variety  of  articles  on  the  Constitution  and  American  Gov- 
ernment. 

We  look  forward  this  morning  to  hearing  from  both  of  our  wit- 
nesses. Let  us  start  with  you,  Professor  Rees. 

STATEMENT  OF  PROF.  GROVER  REES,  UNIVERSITY  OF  TEXAS 
SCHOOL  OF  LAW;  AND  PROF.  WILLIAM  KRISTOL,  HARVARD 
UNIVERSITY  SCHOOL  OF  GOVERNMENT 

Professor  Rees.  Thank  you,  Mr.  Chairman. 

(159) 
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I  have  been  atked  to  review  Home  of  the  cases  decided  under 
State  equal  rights  amendments  with  an  eye  toward  discerning  the 
implications  for  the  effects  of  the  Federal  equal  rights  amendment 
if  it  were  adopted. 

I  have  decided  to  concentrate  on  four  principal  areas  because  I 
think  those  are  the  areas  that  are  principally  in  dispute  between 
the  opponents  and  the  proponents  of  the  equal  rights  amendment. 

The  first  of  these  questions  is  whether  the  equal  rights  amend- 
ment would,  if  it  were  enacted,  take  away  many  of  the  legal  bene- 
fits that  women  have  traditionally  enjoyed. 

The  second  question  is  whether  the  equal  rights  amendment 
would  make  unconstitutional  certain  kinds  of  separate  but  equal 
treatment  for  men  and  women  bv  applying  the  standard  of  judicial 
scrutiny  that  is  currently  applied  to  race  classifications. 

The  third  question  is  what  impact,  if  any,  the  Federal  equal 
rights  amendment  would  have  on  the  question  of  abortion  and 
abortion  funding. 

Finally,  aside  from  whether  the  equal  rights  amendment  would 
do  any  of  these  controversial  things,  there  is  the  question  whether 
it  actually  would  do  any  of  the  things  it  is  supposed  to  do,  particu- 
larly whether  it  would  have  any  effect  on  the  disparate  economic 
situation  of  men  and  women  in  the  United  States. 

With  increasing  freauency,  proponents  of  the  equal  rights 
amendment  have  cited  the  State  ERA  experience  both  to  show  that 
the  opponents'  dire  predictions  are  unfounded— because  after  all 
we  do  not  have  coed  restrooms  in  any  of  the  16  States  or  17,  de- 
pending on  how  you  count,  that  have  State  equal  rights  amend- 
ments—and to  suggest  that  the  Federal  ERA  will  produce  tangible 
benefits  for  women. 

My  review  of  the  State  experience  under  ERA's,  however,  sug- 
gests two  conclusions  that  are  at  some  variance  with  these  asser- 
tions. 

First,  the  cases  are  of  doubtful  probative  value  on  what  effects  a 
Federal  equal  rights  amendment  to  the  U.S.  Constitution  would 
have. 

Second,  to  the  extent  that  the  cases  are  of  probative  value,  they 
tend  to  lend  support  to  claims  of  the  opponents  about  the  effects  of 
the  ERA  rather  than  to  claims  of  the  proponents. 

There  are  a  number  of  reasons  why  the  cases  cannot  simply  be 
transferred  absolutely  from  the  State  level  to  the  Federal  level. 

First,  the  wording  of  the  State  equal  rights  amendments  varies 
widely.  There  are  only  six  or  perhaps  seven  State  equal  rights 
amendments  that  have  language  that  is  substantially  similar  to 
that  of  section  1  of  the  Federal  equal  rights  amendment. 

Second,  the  legislative  history  of  the  State  equal  rights  amend- 
ments is  dramatically  different  from  the  legislative  history  that 
now  exists  for  the  Federal  equal  rights  amendment.  There  was 
little  or  no  legislative  history  for  most  of  the  State  equal  rights 
amendments,  and  there  is,  of  course,  a  great  deal  of  somewhat  con- 
flicting legislative  history  for  the  Federal  equal  rights  amendment. 
When  you  are  doing  legal  research  into  an  area  of  the  law,  it 
always  seems  as  though  there  are  zero  cases  on  your  point  or  253. 
There  is  most  often  just  about  zero  legislative  history  for  a  State 
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equal  rights  amendment  and  more  like  253  conflicting  sources  on 
what  the  Federal  equal  rights  amendment  means. 

Third,  the  States  have  varied  widely  in  the  standard  of  review 
that  the  courts  apply  to  sex-based  discrimination  under  their  State 
equal  rights  amendments.  Some  States  only  apply  the  rational 
basis  test  which  is,  of  course,  a  more  permissive  standard  even 
than  the  Federal  courts  currently  apply  under  the  14th  amend- 
ment. Other  States  apply  something  like  what  the  Federal  courts 
currently  apply  to  sex  discrimination  under  the  14th  amend  ient. 
Some  States  seem  to  apply  a  strict  scrutiny  standard,  which  is 
what  the  Federal  courts  currently  apply  to  race.  Only  two  State 
courts  actually  apply  what  would  probably  be  the  standard  of 
review  under  the  Federal  equal  rights  amendment,  the  so-called  ab- 
solute standard  with  perhaps  a  limited  exception  for  unique  physi- 
cal characteristics. 

Of  all  the  17  States  that  have  State  equal  rights  amendments, 
only  the  Pennsylvania  and  Washington  courts  have  applied  some— ^ 
thing  like  an  absolute  standard,  and  although  the  Washington 
court  has  announced  that  it  applies  such  a  standard,  it  sometimes 
seems  to  shrink  from  the  implications  of  that  standard.  So  Pennsyl- 
vania may  be  the  only  State  that  we  can  use  as  an  accurate  indica- 
tor of  what  the  equal  rights  amendment  might  do, 

Fourth,  a  number  of  controversial  issues  having  to  do  with  the 
Federal  equal  rights  amendment  **re  simply  not  State  issues.  For 
instance,  take  an  area  that  proponents  and  opponents  tend  to 
agree  about:  the  military  draft  would  almost  certainly  have  to  be 
on  a  sex-blind  basis,  but  this  is  something  that  cannot  be  tested 
under  the  State  equal  rights  amendments  because  the  States  do  not 
draft  people. 

Fifth,  it  is  important  to  remember  that  State  judges  tend  to  be, 
although  not  universally  so,  somewhat  more  conservative  and  more 
responsive  to  political  pressures,  to  popular  sentiment,  than  Feder- 
al judges.  This  is  partly  because  many  State  judges  are  elected. 
Federal  judges  are  apppointed  for  life.  It  also  may  have  something 
to  do  with  the  nature  of  federalism,  with  State  judges  being  closer 
to  the  people.  Therefore,  we  could  probably  expect  a  more  expan- 
sive interpretation  of  a  Federal  equal  rights  amendment  from  the 
Federal  courts,  if  past  experience  is  a  reliable  indicator. 

Also,  those  State  judges  and  particularly  litigants  who  do  favor 
an  expansive  view  of  the  Federal  equal  rights  amendment  may  be 
holding  back  at  this  point  on  arguing  for  seme  of  the  more  creative 
implications  of  the  State  equal  rights  amendments,  in  order  not  to 
give  opponents  of  the  Federal  equal  rights  amendment  ammunition 
to  use  agamst  proposal  a*d  ratification. 

But  the  final  reason  that  the  cases  are  of  limited  probative  value 
is  simply  because  they  differ  from  State  to  State.  On  each  issue  the 
State  courts  may  reach  two  conflicting  results  with  many  different 
rationales. 

However,  to  the  extent  that  the  cases  are  probative,  as  I've  said, 
they  lend  support  to  the  claims  of  equal  rights  amendment  oppo- 
nents in  all  four  major  areas  of  dispute. 

First,  a  number  of  decisions  have  struck  down  laws  affording 
preferential  treatment  to  women.  Indeed,  I  think  it  is  an  important 
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statistic  thut  the  successful  plaintiffs  in  State  equal  rights  amend- 
ment actions  across  the  country  have  overwhelmingly  been  men. 

The  presumption,  for  instance,  of  the  husband's  obligation  to  sup- 
port his  wife  has  been  struck  down  in  Pennsylvania  and  Maryland. 
The  husband's  obligation  to  pay  alimony  pendente  lite  has  been 
struck  down  in  Pennsylvania  as  has  the  institution  of  divorce  a 
mensa  et  thoro,  that  is  to  say,  a  separation  from  bed  and  board 
which  only  the  wife  was  able  to  obtain. 

The  maternal  preference  in  child  custody  has  been  struck  down 
in  Pennsylvania,  Washington,  Maryland,  and  Illinois.  The  primary 

Paternal  obligation  to  pay  child  support  has  been  struck  down  in 
Pennsylvania,  Washington,  and  Maryland. 

The  presumption,  where  the  wife  has  given  over  her  property  to 
her  husband,  that  he  has  dominated  her,  which  has  helped  wives  to 
recover  property  at  divorce,  has  been  eliminated  in  the  State  of 
Maryland. 

Indeed,  where  these  traditional  sex-based  preferences  for  women 
have  been  upheld  it's  been  for  one  of  three  reasons.  First  of  all,  be- 
cause the  State  was  applying  a  rational  basis  test,  something  that 
almost  certainly  would  not  happen  under  the  Federal  equal  rights 
amendment.  Second,  because  the  State  courts  were  able  to  And  im- 
plied it*  some  other  law  a  burden  on  women  or  a  benefit  to  men 
that  parallelled  the  burden  on  men  or  the  benefit  to  women  given 
by  the  challenged  statute,  thus  bringing  in  through  the  side  door 
the  elimination  of  the  preferential  treatment  for  women  that  the 
courts  would  not  directly  announce  by  striking  down  the  chal- 
lenged statute.  Third,  and  most  disturbing  to  me  as  a  student  of 
the  Constitution,  sometimes  the  courts  are  able  simply  to  misstate 
the  facts  of  the  case,  to  ignore  things  that  everybody  knows.  The 
most  obvious  example  of  this  is  that  several  State  courts  have  held 
that  it  is  not  unconstitutional  in  a  certain  case  to  give  child  custo- 
dy to  the  mother  based  on  what  seems  to  be  a  strong  judicial  pref- 
erence for  mothers  over  fathers.  They  dismiss  as  mere  statistical 
allegations  the  impressive  evidence  that  courts  overwhelmingly 
give  child  custody  to  mothers  or  that  they  overwhelmingly  give  ali- 
mony to  divorced  women  and  not  men. 

The  courts  in  Colorado  have  been  particularly  fond  of  this  lost 
analysis.  They  say,  "If  there  were  a  law  that  said  you  had  to  give 
child  custody  to  women  preferentially  or  alimony  to  women  prefer- 
entially, then  we'd  strike  it  down.  That  would  violate  the  Constitu- 
tion. But  the  mere  fact  that  judges  happen  to  do  it  all  the  time  is 
not  something  of  which  we  can  take  judicial  notice." 

This  is  strikingly  parallel  to  Justice  Powell's  opinion  in  Bakke, 
which  I  found  deeply  disturbing.  Justice  Powell  said,  in  essence  you 
cannot  have  an  open  quota  system,  but  if  j/ou  do  it  the  way  Har- 
vard does  it,  by  means  of  what  everyone  knows  to  be  a  surrepti- 
tious quota  system,  then  we  will  not  strike  it  down. 

In  other  words,  it  is  OK  to  do  things  that  violate  the  announced 
constitutional  standard  as  long  as  you  do  not  make  too  much  noise 
about  it  Quite  aside  from  the  merits  of  whether  women  ought  to 
have  preference  in  child  custody,  I  find  this  a  disturbing  thing  for 
courts  to  do. 

There  an1  several  other  areas  outside  of  the  family  law  area  in 
which  preferential  treatment  of  women  has  been  challenged.  The 
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major  area  in  which  preferential  treatment  for  women  has  some- 
times been  upheld  has  been  in  sex-based  criminal  laws,  notably 
rape  statutes  in  which  the  man  is  defined  as  the  offender  and  the 
woman  is  defined  always  as  the  victim.  Defenders  of  these  statutes 
have  argued  that  they  are  based  on  unique  physical  characteristics. 
However,  much  more  often,  the  courts  actually  simply  rely  on  ra- 
tional basis  tests. 

One  of  the  major  things  that  proponents  of  the  Federal  equal 
rights  amendment  say  that  it  will  do  is  to  change  the  court's  hold- 
ing in  the  Michael  AT.  case,  which  upheld  a  sex-defined  statutory 
rape  law.  So  these  cases  at  the  State  level  have  very  little  proba- 
tive value  because  almost  every^me  agrees  that  the  Federal  ERA 
would  require  facially  neutral  sex  offender  statutes. 

Another  case  in  which  there  was  preferential  treatment  for 
women  and  it  was  upheld,  although  very  narrowly,  was  in  the 
State  of  Washington  where  a  law  said  that  political  parties  had  to 
have  an  equal  number  of  male  and  female  officeholders,  the  na- 
tional committeeman  and  national  commftteewoman  system  that  is 
traditional,  of -course,  in  the  political  parties  of  the  United  States. 

That  was  a  very  close  decision.  The  court  emphasized  a  peculiar 
feature  of  the  Washington  equal  rights  amendment  which  says 
that  men  and  women  have  not  only  equal  rights  but  also  equal  re- 
sponsibilities. But  the  very  fact  that  a  law  like  that  could  be  chal- 
lenged, I  think,  shows  that  all  preferential  treatment  for  women 
would  be  suspect.  Whether  that  is  a  good  thing  or  a  bad  thing  I  am 
not  here  t6  say.  However,  this  is  a  claim  that  the  opponents  are 
making,  and  that  the  proponents  have  sometimes  seemed  to  deny, 
and  I  think  the  State  cases  bear  out  thid  assumption  of  the  oppo- 
nents. 

The  second  contested  area  is  that  of  separate  but  equal  treat- 
ment of  men  and  women.  The  allegation  that  many  opponents  have 
made  is  that,  for  instance,  you  would  not  bfe  able  to  nave  separate 
boys'  and  girls'  football  teams  or  wrestling  teams  or  tennis  teams. 
This  allegation  has  been  almost  uniformly  upheld.  The  States  of 
Colorado,  Washington,  Pennsylvania,  and  Massachusetts  all  held 
that  it  violates  the  State  equal  rights  amendment  to  have  separate 
teams  for  boys  and  girls. 

In  some  of  those  cases  the  courts  focused  on  the  fact  that  there 
was  no  equal  team  for  the  other  sex.  But  in  no  case  did  they  make 
this  the  sole  basis  of  their  holding.  In  each  case  they  either  re- 
served the  question  what  would  happen  if  it  was  truly  separate  but 
equal  or  they  simply  said  that  you  cannot  have  separate  but  equal 
teams.  That  violates  the  State  equal  rights  amendment.  Illinois, 
however,  did  uphold  separate  but  equal  boys'  and  girls'  teams. 

The  other  case  in  this  area  was  the  Pennsylvania  case  striking 
down  separate  boys'  and  girls'  public  schools.  The  court  rejected  an 
argument  that  many  people  thought  might  be  permissible  under 
the  Federal  ERA,  which  is  that  keeping  adolescent  boys  and  girls 
in  separate  educational  institutions  is  a  Question  of  educational 
philosophy  that  has  very  little  to  do  with  thinking  that  one  gjex  is 
inferior. 

It  simply  recognizes  the  fact  that  adolescents  tend  to  act  differ- 
ently and  perhaps  to  learn  differently  when  they  are  in  the  pres- 
ence of  members  of  the  opposite  sex  than  when  they  are  not 
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And  yet  Pennsylvania,  perhaps  the  only  State  that  is  a  reliable 
indicator  of  what  will  happen  under  the  Federal  ERA,  held  that 
that  separation  of  boys  and  girls  in  public  schools  was  unconstitu- 
tional. Now,  there  were  factors,  as  there  will  almost  always  be, 
that  the  court  could  point  to  in  that  c^se.  The  girls'  school  did  not 
have  as  large  a  library  and  there  was  more  of  an  emphasis  on  sci- 
ence in  the  boys'  school.  But  the  court  did  not  rest  its  holding  on 
that  point.  The  court  said  simply  that  separate  institutions  for  boys 
and  girls  would  violate  the  State  ERA. 

Another  very  significant  recent  case  in  the  area  of  separate  but 
equal  institutions  is  the  Maryland  case  of  Bainum  v.  Maryland 
striking  down  the  tax  exemption  given  to  the  Burning  Tree  coun- 
try club.  This  opens  up  a  Pandora's  box  of  possibilities  since  reli- 
gious ihstitutions,  for  instance,  get  tax  exemptions  and  the  implica- 
tions of  the  Bob  Jones  case  are  being  borne  out,  I  think,  in  this 
case.  Anybody  who  gets  a  tax  exemption  will  become  an  effective 
State  actor, /and  if  sex  is  a  strict  scrutiny  classification  or  an  even 
stricter  than  strict  scrutiny  classification  then  we  will  see  institu- 
tions such  as  religious  institutions,  all  kinds  of  private  clubs,  in- 
cluding, by  the  way,  private  women's  exercise  clubs  and  so  forth, 
being  forced  to  admit  members  of  the  opposite  sex  or  lose  their  tax 
exemptions. 

The  third  contested  area  is  the  question  of  abortion.  The  commit- 
tee has  already  had  extensive  testimony  on  this.  I  will  simply  em- 
phasize the  fact  that  in  Hav/aii  and  Massachusetts  the  American 
Civil  Liberties  Union,  prominent  backers  of  the  equal  rights 
amendment,  argued  that  State  ERA's  clearly  ought  to  make  sex  a 
suspect  classification,  and  therefore,  result  in  the  striking  down  of 
laws  that  funded  some  medical  operations  but  not  abortions.  I:*  the 
Connecticut  case,  the  judge  commented  favorably  in  dictum  on  this 
argument  and  finally  in  the  Pennsylvania  case  the  court  held  as 
one  of  several  alternative  holdings  that  the  Pennsylvania  equal 
rights  amendment  mandated  abortion  funding  if  there  was  going  to 
be  any  funding  of  medical  operations. 

A  closely  related  set  of  cases  to  the  separate  but  equal  and  abor- 
tion cases  are  the  unique  physical  characteristics  cases,  and  there 
is  wide  disagreement  even  among  proponents  of  the  equal  rights 
amendment  about  what  that  unique  physical  characteristics  excep- 
tion means.  The  famous  Emerson,  Brown,  Freedman  and  Falk  arti- 
cle maintained  that  there  would  be  an  absolute  standard  for  every- 
thing but  unique  physical  characteristics  and  a  strict  scrutiny 
standard  which  is,  as  you  know,  an  awfully  tough  standard,  for 
unique  physical  characteristics.  ERA  proponents  have  argued,  for 
instance1,  that  pregnancy  does  not  count  as  a  unique  physical  char- 
acteristic. The  State  cases  are  divided  on  the  question  of  unique 
physical  characteristics.  For  instance,  there  are  a  number  of  cases 
where  either  for  obscenity  reasons  or  for  some  other  reason  the 
States  treated  a  women  who  leaves  her  breasts  uncovered  different- 
ly from  a  man  who  leaves  his  chest  uncovered. 

And  in  Hawaii,  the  courts  upheld  a  law  that  naid  that  women 
visitors  in  prisons  had  to  wear  brassieres  but  men  did  not.  That 
was  all  right  In  Washington,  however,  we  have  two  conflicting 
cases.  In  Seattle  v.  Buchanan,  they  upheld  a  public  lewdness  stat- 
ute that  said  that  women  couldn't  go  topless  and,  by  implication, 
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men  could.  However,  in  liaison  v.  Liquor  Board,  they  construed  a 
statute  that  forbade  topless  dancing  to  include  topless  dancing  by 
men  as  well  as  by  women.  So  there  is  at  least  some  possibility  that 
breasts  would  not  qualify  as  a  unique  physi  al  characteristic. 

The  big  question,  having  to  do  with  unique  physical  characteris- 
tics and  separate  but  equal,  though,  is  whether  courts  would  apply 
the  Loving  v.  Virginia  analysis  to  sex.  Loving  v.  Virginia,  was  the 
case  in  which  the  Supreme  Court  said  that  a  State  could  not  have  a 
law  only  blacks  could  marry  blacks  and  only  whites  could  marry 
whites.  Now,  Virginia  argued  that  that  was  separate  but  equal 
treatment.  We  punish  a  black  who  marries  a  white  just  as  much  as 
we  punish  a  white  who  marries  a  black.  The  court  said,  "Nice  try 
but  no  cigar  " 

However,  in  the  Singer  v.  Hara  case  in  Washington,  a  State  that 
believes  itself  to  be  applying  strict  scrutiny  or  perhaps  even  abso- 
lute scrutiny,  the  court  used  a  very  similar  analysis  to  uphold  the 
State  s  statute  providing  that  only  men  could  marry  women  and 


analysis  as  applied  to  sex.  They  said  that  men  and  women  are 
being  treated  equally  as  long  as  we  forbid  marriages  between  gay 
men  just  a*  strictly  as  we  prohibit  marriages  between  gav  women. 
This,  of  course,  begs  the  question.  It  seems  to  me  that  the  proper 
analytical  framework  is  to  ask  whether,  if  John  wants  to  marry 
Jim,  is  he  being  treated  equally  to  Mary,  if  she  wanted  to  marry 
Jim?  The  answer  is  clearly  no. 

That  is  the  answer  that  the  court  adopted  in  Loving  v.  Virginia 
for  race.  The  question  is  whether  sex  is  really  different  from  race.  I 
think  it  is.  I  think  most  Americans  think  it  is.  The  question  is 
whether  the  equal  rights  amendment  would  allow  the  courts  to 
continue  to  think  that  it  is. 

Now,  Singer  v.  Hara  suggests  that  the  answer  to  this  question  is 
yes.  However,  in  the  case  of  Laspino  v.  Rizzo  in  Pennsylvania— the 
State,  again,  that  Seems  to  be  most  often  faithful  to  the  standard  of 
review  required  by  the  Federal  equal  rights  amendment— the  court 
struck  down,  based  on  the  Loving  analysis,  an  ordinance  providing 
that  men  could  not  massage  women  in  massage  parlors  and  vice 
versa.  This,  of  course,  obviously  being  a  law  designed  to  get  at  pros- 
titution. One  of  the  things  the  court  said  was  that  the  law,  of 
course,  still  permitted  homosexual  prostitution,  and  therefore, 
treated  heterosexuals  differently  than  it  treated  homosexuals.  But 
the  major  argument  was  that  this  was  simply  a  violation  of  the 
Loving  standard  which  ought  to  apply  to  sex;  that  is,  if  a  man 
wants  to  massage  a  woman,  he  cannot  be  treated  differently  from  a 
woman  who  wants  to  massage  a  woman  or  to  get  a  massage  from  a 
woman.  Well,  if  that  is  true,  it  ought  logically  to  apply  to  marriage, 
an  institution  that  is  much  more  important  than  massages  in  our 
culture  and  where  a  homosexual  could  argue  that  he  was  h  »ing 
stigmatized  as  was  the  case  ip  many  of  the  early  race  cases,  v  here 
a  homosexual  could  point  to  concrete  economic  disadvantages  that 
he  might  suffer  simply  as  a  result  of  being  male  and  wanting  to 
marry  a  male. 

So  that  is  a  very  open  question  under  the  State  equal  rights 
amendments.  Those  two  cases  point  in  opposite  directions. 
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The  final  point  is  that  there  it  very  little  evidence  in  the  State 
cases  that  the  equal  rights  amendment  is  going  to  have  anything  to 
do  with  the  problem  of  economic  disparity  between  men  and 
women. 

There  are  a  couple  of  cases  which  do  strike  down  some  different 
employment  conditions  for  men  and  women,  but,  of  course,  that 
result  probably  would  have  been  obtained  under  the  14th  amend- 
ment, under  the  Court's  current  standard. 

There  were  no  other  cases  until  very  recently,  and  the  recent 
case  in  Washington  enacting  the  comparable  worth  standard  is 
really  the  only  evidence  we  nave  on  that.  Now,  certainly  the  com- 
parable worth  standard  does  represent  a  significant  change.  There 
is  some  question  in  my  mind  whether  it  is  a  change  that  the  people 
who  have  supported  the  equal  righto  amendment,  that  is  to  say  the 
legislators,  and  so  forth,  would  want.  It  is  a  very  radical  change 
which  substitutes  for  market  forces  the  decrees  of  bureaucrats  and 
judges  about  what  certain  occupations  are  worth.  It  is  no  longer 
possible  to  say  after  the  Washington  case  that  the  equal  rights 
amendment  would  do  nothing  about  the  problem  of  

Senator  Hatch.  Wab  the  ERA  a  factor  in  that  case? 

Professor  Rem.  The  State  ERA. 

Senator  Hatch.  Was  the  State  ERA  a  factor  in  the  Washington 
,  comparable  worth  case? 

Professor  Rbes.  I  believe  it  was.  J  do  not  have  the  case  in  front  of 
me  now.  I  have  read  it.  I  can  check  that  and  submit  a  correction  in 
writing  if  I'm  wrong. 

However,  the  fundamental  problem  on  the  economic  disparities 
issue  is  that  under  the  14th  amendment,  the  courts  have  already 
held  that  it  violates  equal  protection  for  the  State  actually  to  treat 
men  and  women  differently  in  terms  of  having  absolute  categories 
for  men  and  women.  On  the  other  hand,  the  State  equal  rights 
amendments  generally,  like  the  Federal  equal  rights  amendment, 
are  not  supposed  to  apply  to  private  action,  and  if  the  discrimina- 
tion out  there  is  in  the  private  sector  which  as  a  matter  of  law  it 
has  to  be— as  a  matter  of  law,  there  cannot  be  any  discrimination 
in  the  public  sector  already  under  the  14th  amendment,  under  title 
VII,  under  the  other  civil  rights  laws— then  it  is  difficult  to  see 
\  w  the  equal  rights  amendment  could  do  anything  at  all  about 
the  problem  of  women  only  making  59  cents  Tor  every  dollar  that  a 
man  is  supposed  to  make. 

And  the  State  cases  do  tend  to  bear  out  the  suggestion  that  the 
equal  rights  amendment  will  have  very  little  effect  on  the  one 
question  that  the  proponents  suggest  it  is  really  about. 

Now,  in  closing,  I  would  just  like  to  suggest  that  the  cases  do  not 
prove  anything  one  way  or  the  other.  What  they  do  suggest  is  that 
there  is  a  significant  possibility  that  the  equal  rights  amendment 
could  do  rather  dramatic  things  that  many  Americans,  including 
many  who  are  supporting  the  equal  rights  amendment,  would  not 
like. 

Now,  of  course,  if  the  equal  rights  amendment  is  ratified  and 
lawsuits  are  brought  suggesting  that  the  equal  rights  amendment 
means  these  things,  I  and  other  lawyers  will  be  in  court  arguing 
that  the  equal  rights  amendment  does  not  do  these  radical  things. 
We  will  be  saying  to  the  proponents,  "You  promised  that  this  was 
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going  to  be  an  economic  discrimination  amendment,  that  it  was  not 

Koing  to  have  anything  to  do  with  abortion,  that  it  was  not  going  to 
ave  anything  to  do  with  separate  but  equal  treatment,  that  it  was 
not  going  to  restructure  society  dramatically." 

Senator  Hatch.  Not  all  of  them  have  promised  that,  unfortunate- 
ly. That  is  the  problem. 
Professor  Rees.  That  is  the  problem.  The  problem  is  that  beneath 

the  surface  promises  

Senator  Hatch.  I  think  a  majority  of  the  proponents  feel  other- 
wise on  most  of  those  issues. 

Professor  Rees.  The  promise  was  in  the  impression  that  they 
tried  to  give,  and  one  or  the  things  I  did  just  finish  reading,  Sena- 
tor, was  your  questioning  of  Professor  Freedman  before  this  com- 
mittee where  she  said  time  and  again  that  the  equal  rights  amend- 
ment would  have  no  practical  impact  on  the  question  of  abortion, 
and  yet  she  refused  to  say  that  it  ought  not  to  nave  any  philosophi- 
cal impact. 

What  she  did  was  simply  to  fall  back  on  a  radical  version  of  legal 
realism  that  says  essentially  that  the  courts  will  do  what  they 
want  to  do  with  or  without  the  equal  rights  amendment,  and  if 
they  wanted  to  provide  abortion  funding,  they  would  have  done  it 
already,  and  if  they  want  to  abolish  the  right  to  abortion,  they  can 
do  it  with  or  without  the  equal  rights  amendment.  That  is  true. 

Senator  Hatch.  Afterwards,  when  the  court  does  exactly  that,  as- 
suming that  the  equal  rights  amendment  passes,  Professor  Freed- 
man will  just  say,  Well,  I  was  wrong."  She  might  not  even  bother 
to  say  that. 

Professor  Rees.  What  she  will  say  ta  "I  was  predicting  whether  it 
would  have  a  practical  effect.  I  was  irever  saying  that  I  would  not 
argue  that  it  would  have  an  effect,  ahd  I  am  glad  I  was  wrong. M 

The  sides  will  switch.  The  opponents  will  say,  essentially,  "You 
promised  it  was  going  to  be  a  narrow  technical  perfecting  amend- 
ment/' and  the  other  side  will  say,  "That  was  then.  This  is  now. 
We  all  know  that  constitutional  amendments  are  to  be  construed 
broadly  by  the  courts  to  keep  in  tune  with  the  times." 

It  seems  to  me  that  the  question  is  not  whether  we  can  prove  ex- 
actly what  the  amendment  is  going  to  do  but  whether  it  is  likely 
that  the  benefits  outweigh  the  risk  of  harm. 

The  question  is  whether  you  want  \o  give  tools  to  very  skillful 
lawyers  who  will  be  able  to  argue  ail  of  tiiese  things.  I  suggest  at 
the  very  least  the  State  cases  suggest  that  the  equal  rights  amend- 
ment will  be  a  very  plausible  tool  to  be  used  in  court  by  organiza- 
tions that  are  already  in  place  waiting  to  start  using  that  tool  to 
rt  structure  society  dramatically  along  what  may  be  rather  fright- 
ening lines. 

Senator  Hatch.  Thank  you.  I  am  going  to  have  to  recess  for  a 
few  minutes  to  go  to  a  Labor  and  Human  Resources  Committee 
meeting  to  see  if  we  can  start  working  on  the  Civil  Rights  Act  of 
1UH4.  If  we  cannot,  I  will  come  right  back  down.  If  we  can,  I  will 
probably  have  to  have  counsel  finish  the  hearing.  Please  forgive  me 
for  that,  but  in  these  last  few  weeks,  there  is  really  no  way  to  avoid 
these  conflicts. 

Professor  Kristol,  I  am  very  interested  in  what  you  have  to  say 
as  well.  So  what  I  will  do  is  recess  for  approximately  10  minutes. 
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We  will  then  try  to  get  back  down  here,  assuming  we  do  not  have  a 
quorum  at  this  other  meeting. 
[Whereupon,  a  short  recess  was  taken.] 

Senator  Hatch.  We  will  resume  this  committee  hearing.  I  apolo- 
gize for  the  interruption,  but  we  are  working  on  another  very  im- 
portant subject  called  the  Civil  Rights  Act  of  1984;  through  eight 
committee  markups,  the  proponents  have  only  come  to  two  or 
three  of  them.  Now  they  are  attempting  to  bypass  the  committee 
system  and  bring  this  bill  directly  to  the  floor  without  committee 
hearings. 

Professor  Kristol,  we  apologize  for  holding  you  up,  but  we  do  ap- 
preciate your  patience  and  will  take  your  testimony  at  this  time. 

Professor  Rees.  Senator,  could  I  just  add  one  thing  that  I  have 
had  a  chance  to  correct  since  the  recess?  I  have  not  had  a  chance 
to  go  back  and  read  that  Washington  case  to  refresh  my  recollec- 
tion. In  fact,  I  was  originally  prepared  to  make  a  statement  that 
the  equal  rights  amendments  at  the  State  level  had  virtually  no 
effect  on  economic  impact,  and  at  the  last  minute  I  remembered 
the  Washington  case. 

You  are  quite  right,  however.  That  was  a  title  VII  case.  I  believe 
there  may  have  been  some  subliminal  impact.  The  Washington 
court  have  been  among  the  most  active  in  construing  their  State 
equal  rights  amendment.  But  although  I  will  check  it,  I  do  not  be- 
lieve there  was  any  explicit  reliance  on  the  State  equal  rights 
amendment. 

Senator  Hatch.  If  you  would  doublecheck  that  so  you  could 
make  a  definitive  statement  it  would  be  helpful. 

[The  prepared  statement  of  Professor  Rees  and  his  responses  to 
written  questions  of  Senator  Hatch  follow:] 
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Statement  of  Orover  Reee  III  before  the  Subcommittee  on  the 
Constitution,  united  Statee  MMti  Committee  on  the  Judiciary, 
Septembar  19,  ltS4. 

Tl.e  Subcommittee  has  requeeted  that  I  review  sow*  of  the 
caeee  decided  under  atata  equal  rights  amendments  vitb  an  aya 
tovard  diecerning  any  implication*  for  tba  effecte  of  tba 
federal  Equal  Bight*  Amendment  if  it  vara  adopted.    I  have 
reviewed  euob  oaeea  in  four  araaa  tbat  eeea  to  be  tba  principal 
areae  of  diaputa  or  confuaion. 

Tba  firat  queetion  le  whether  tba  Equal  Right*  Amendment 
would,  if  it  ware  anactad,  take  away  a any  of  tba  legal  banafita 
and;  prafarancaa  tbat  voaen  bava  traditionally  enjoyed. 

Tha  aecond  quaation  ia  whether  tba  Equal  Rights  Amendment 
would  aalce  unconstitutional  certain  kinde  of  "eeparate  but 
equal**  treatment  of  men  and  woaon,  by  applying  to  euob 
claaaif icationa  a  atandard  of  judicial  acrutiny  at  laaat  aa 
atrict  aa  tbat  currently  applied  to  race  claaeif icationa. 

Tba  thirJ  queetion  ie  what  iapact,  if  any,  tha  federal 
Equal  Right*  Aaendaent  would  have  on  lawa  dealing  with 
abortion,  abortion  funding,  and  related  iaauaa. 

Tha  fourth  queetion  ie  whether  the  Equal  Bigbta  Aaendaent 
would  have  aignificant  affacta  on  the  dieparata  aconoaic 
aituation  of  aan  and  woaon  in  the  United  Statee. 

Proponente  of  the  federal  bra  have  cited  with  increaaing 
frequency  the  etata  ERA  experience,  both  to  ahow  tbat  tha 
opponent! •  dire  predictione  are  unfounded  and  to  euggeit  that 
tha  federal  ERA  will  produce  tangible  benefita  for  woaen.  My 
review  of  tha  atata  caaaa,  however,  auggaata  two  concluaiona 
that  are  at  aoae  variance  with  thaaa  aaaartiona:    Firat,  the 
experience  under  atata  eras  ia  of  doubtful  probative  value  on 
what  affects  a  federal  Equal  Righta  Aaendaent  would  have, 
second,  to  the  extent  that  tha  caaae  are  of  probative  value 
they  lend  aore  aupport  to  tha  claiaa  of  ERA  opponante  tnan  to 
those  of  the  proponents. 
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I.  The  Limited  Probative  Value  of  the  State  Cases* 

roc  a  number  of  cmoni,  it  ii  wrong  to  ihum  that  cases 
decided  und.r  state  equal  rights  iMAdnnti  will  automatically 
generate  reliable  predictions  of  how  the  federal  coucti  would 
interpret  an  Equal  Right!  Amendment  to  the  united  statei 
Constitution: 

firit,  thi  wording  of  thi  state  equal  rlghti  amendminte 

varies  widely.    There  an  only  iiXl  or  perhap  n*  rtate 

•qual  rlghti  amendments whose  language  li  substantial ly  similar 
to  that  of  faction  on*  of  thi  ftdtral  Equal  Rlghti  Amendment 
now  undir  coniidiratlon  by  congress. 

Second,  thi  liglilatlvi  hlittfry  of  thi  itati  equal  rlghti 
amendments  li  dramatically  different  fro.  thi  liglilatlvi 
hlitory  that  now  ixliti  for  thi  fidiral  Equal  Rlghti 
Amendment.    Thin  wai  llttli  or  no  liglilatlvi  hlitory  for  many 
of  thi  itati  iqual  rlghti  amendment!.    Thin  la  a  gnat  dial  of 
liglilatlvi  hlitory  for  thi  fidiral  ERA,  although  thi  lourcn 
friquintly  contradict  om  anothir  and  an  thenfori  of  doubtful 
value. 

Third,  the  staves  have  varlid  widely  in  the  itandard  of 

review  that  court!  havi  applied  to  sex  based  discrimination 

under  state  equal  rlghti  amendments,  sou  itati  court!  apply 

the  "rational  basis"  test,  which  li  more  permissive  than  the 

test  the  federal  courts  currently  apply  to  sex  discrimination 

under  the  fourteenth  amendment,    other  state  court!  seen  to 

interpret  their  state  ERA  ai  requiring  a  standard  almost 

identical  to  the  standard  the  federal  courts  use  in  fourteenth 

amendment  sex  discr lminatlon  cases,  and  itill  otheri  apply  a 

"otrict  scrutiny  test  similar  to  that  applied  in  fourteenth 

amendment  race  discrimination  cases.    Only  Washington  and 

Pennyslvania  seem  to  apply  the  "absolute"  standard  of  review 

that  the  federal  ERA  was  apparently  intended  by  its  original 

proponents  to  bring  to  sex  discrimination  cases,  and  the 

Washington  Supreme  court  seems  to  shrink  from  some  of  the 

3 

implications  of  such  a  standard. 
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fourth.  a  number  of  controversial  issues  having  to  do  with 
the  federal  Equal  Bights  Amendment  —  mob  as  tbe  guestlon  of 
all-male  combat  forces,  and  tbe  question  whether  ••ctlon  two  of 
the  I1A  would  shift  substantial  ooatrol  over  family  law  from 
state  legislatures  to  Congress  —  have  no  oloaa  analogues  at 
tba  atata  level. 

fifth,  atata  Judges  seem  on  tba  wbola  to  ba  somewhat  more 

raluotant  than  fadaral  Judgaa  to  lntarprat  vagua  statutory  or 

constitutional  languaga  so  as  to  ragulra  dramatic  changes  in 

traditional  social  and  political  institutions,    tbla  la  partly 

bacauaa  many  atata  Judgaa  ara  elected,  wbaraaa  fadaral  judges 

ara  appolntad  for  Ufa.    Moreover,  tboaa  atata  Judgaa  who  would 

favor  more  expansive  lntarpratatlona  of  constitutional 

provisions  banning  sex  discrimination  —  and.  avan  more 

likely,  litigation  groups  who  favor  aucb  lntarpratatlona  — 

■ay  ba  raluctant  to  argua  for  tba  Boat  dramatic  implications  of 

atata  aqual  rights  aaandaants  in  ordar  not  to  glva  opponents  of 

tba  fadaral  itA  any  ammunition  to  use  agalnat  propoaal  and 
t 

ratification. 

Finally,  tba  atata  caaaa  are  of  limited  probative  value 
almply  bacauaa  reaulta  vary  widely  from  atata  to  atata.  On 
eacb  laaue  tbe  state  courta  may  reacb  two  conflicting  reaulta 
wltb  many  different  rationales. 

However,  in  my  opinion  tbe  atata  caaaa  do  lend  aome  aupport 
to  tbe  clalma  of  Bgua).  Bights  Amendment  opponenta  in  all  four 
major  areaa  of  dispute. 

II.    Preferential  Treatment  of  Women. 

A  number  of  decisions  under  state  tBAe  Aave  at ruck  down 
lawa  affording  preferential  treatment  to  women.    Indeed,  it  la 
Important  to  notice  tbat  the  plaintiffs  asserting  rights  in  state 
egual  rlgbta  amendment  actlona  bave  overwhelmingly  been  men.' 

Host  of  tbe  challenged  lawa  bave  been  in  tbe  area  of  family. 

law.    Tbe  preaumptlon  tbat  a  husband  la  obliged  to  aupport  his 

wife,  for  lnatance.  baa  been  atruck  down  in  Pennsylvania  and 
4 

Maryland.  \  Pennsylvania  court  also  declared 
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unconet Uut ional  the  husband's  obligation  to  pay  alimony 

pendente  Uta  ind  tha  institution  of  divorce  a  igflfj  at  thoro 

or  separation  from  bad  and  board,  which  was  aval labia  to  vivas 

but  not  to  husbands.    Tha  maternal  prafaranca  in  child  custody 

has  baan  etruck  down  in  Pennsylvania,  Washincton.  Maryland  and 

Illinois.^  Tha  primary  patarnal  obligation  to  pay  child  aupport 

haa  baan  struck  down  ia  Pannaylvania,  Washington,  and  Maryland. 

Tha  presumption  of  tha  dominance  of  tha  hucband  in  caaas  whara 

tha  wifa  has  made  a  gift  of  proparty  to  tha  huaband  has  bean 

ID 

declared  unconstitutional  in  Maryland. 

Whara  traditional  prafarancas  for  women  hava  baan  upheld, 
courts  hava  generally  given  on    of  three  reasons.    Often  the 
courts  have  applied  the  rational  basis  test,  wnich  would  almost 
certainly  be  inapplicable  under  a  federal  era/*  In  other  cases 
where  a  state  law  clearly  Imposed  a  burden  on  Men  or  bestowed  a 
benefit  on  women,  the  courts  were  able  by  creative  construction 
of  sons  other  law  to  find  an  implied  burden  on  wotten  or  benefit 
to  men  that  provided  a  measure  of  symmetry. '^Th is  amounts  to 
bringing  in  through  the  aide  door  the  elimination  of 
preferential  treatment  for  women  that  the  courts  were  reluctant 
ro  achieve  openly  by  declaring  the  challenged  preference  to  be 
unconst  i tut  ional . 

The  third  technique  courts  have  employed  to  uphold 
^halipnged  preferences  for  women  ie  to  find  ways  to  ignore  or 
deny  the  fact  tnat  such  preferences  exist.    F-r  instance,  courts 
inv       j,., M„.  cor  t^nt  ion  that  9tatiaMc.il  pvidnnco  nf 
overwhelming  Judicial  preference  for  women  in  child  custody  and 
alimony  caseo  is  i narJrai sea ble  to  show  that  the  lawe  are  being 
administered  in  a  discriminatory  Cushion.  *  if  tht  legislature 
created  such  a  preference  by  passing  a  statute,  these  cou  te 
would  otriKe  \*  riown;  but  when  Judges  enforce  the  preference 
without  benefit  of  a  utatute,  appellate  judges  uphold  it. 
yulre  aside  from  the  merits  of  the  question  whether  women  ought 
to  t>e  preferred  in  custody  and  alimony  cases,  this  insistence 
that  t  hJ^  preference  be  created  surreptitiously  is  disturbing. 
If  we  rannot  live  with  sex  olin^  legal  standards  in  some  areas. 
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it  would  be  better  to  admit  it  than  to 

doing  to. 


outside  the  family  lav  area,  classic icatione  by  eex  in 

It 

crlainal  lawe  have  generally  boon  upheld.    Rapt  statutes 
traditionally  define  offandara  aa  men  and  victiae  aa  voaen. 
Thaaa  lava  can  oa  dafandad  on  tha  ground  that  thay  siaply 
recognlxe  uniqua  phyaical  character iatica  of  nan  and  voitn,  but 
in  fact  tha  atata  courte  seem  to  hava  uphald  than  by  applying  a 
rational  baaia  teat,    since  proponenta  of  the  federal  Equal 
Bighta  Amendment  teem  to  .0  in  vide  agreement  that  the  BRA  vill 
require  the  reversal  of  the  court 'a  holding  in  the  Michael  M. 
case,  which  upheld  a  aex-defined  atatutory  rape  law.  the  atata 
BRA  raeee  ara  of  little  predictive  value  in  thia  area. 
» 

til.  "Separate  but  Equal-  Treatment  of  Men  and  Woaci. 

The  aacond  contested  area  ia  the  "aeparate  but  equal" 
treatment  of  Men  and  women.    Opponenta  of  \h%  BRA  have 
frequently  alleged  that  it  would  require  the  elimination  of 
separate  all-boys*  and  all-glrle*  aporta  teaaa.  Thia 
prediction  haa  bean  borne  out  in  atata  BRA  caaea.    Courta  in 
Colorado,  Washington.  Pennsylvania,  and  Massachusetts  have  held 
that  aeparate  teaaa  for  boya  and  girla  violate  the  atate  equal 

it  /; 

rights  amendments,  with  only  Ulinoia  upholding  aeparate  teams.  All 

of  thess-  cases  rested  to  some  extent  on  the  courts1  finding 

If 

that  boys'  and  girla1  lease  are  not  in  fact  "equal."    But  thia 

hardly  suggests  a  aolution  to  the  problem,  aince  inequality 

will  eilst  so  long  aa  male  athletea  typically  outpertorm  female 

athletes,     if  women's  teams  are  prohibited  from  discriminating 

by  sex,  many  of  rhem  will  presumably  degenerate  into 

second  string  pen's  teams. 

In  an  important  related  case,  tha  Pennsylvania  atata  courta 

declared  it  unconatitutional  for  Philadelphia  to  aaintain 

to 

aeparate  high  achoola  for  girla  and  boya.    Tha  court  in  that 
caae  rejected  an  arguaant  that  aany  people  thought  aight  be 
permissible  under  the  federal  Equal  Rights  Amendment,  which  ia 
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that  aalntalnlng  ••pirate  •dueatlonal  institution*  le  a 
queetion  of  aducatioL.il  philoaophy  that  naad  not  hava  anything 
to  do  with  believing  one  eex  or  tha  othac  to  ba  inferior.  Ona 
alght  inataad  recognize  tha  fact  that  adolaacanta  tand  to  act 
differently,  and  perhape  to  laacn  differently,  whan  thay  ara  in 
tha  praaanca  of  aeabore  of  tha  oppoaita  eex  than  whan  thay  ara 
not.    Apparently,  however,  tnie  arguaent  la  laperaieelble  under 
an  "abeoiute"  standard  of  acrutlny  euch  aa  will  probably  ba 
lapoood  under  tha  federal  BRA.  *' 

Another  eignif leant  caee  involving  eexeegregated 
inetltutione  la  that  in  which    a    Maryland  court    declared  it 
unconetitutionai  for  the  etate  to  grant  a  tax  exemption  to  an 
all  male  country  club.    By  treating  the  etate*e  action  in 
\  giving  a  tax  exemption  ae  equivalent  to  active  diecr ialnatlon 
by  the  etate,  the  Maryland  court  dug  into  the  Pandora's  box 
thet  the  United  Statee  Supreme  Court  opened  in  the  Bob  Jones 
caee>    if  th*  Bob  Jones  rationale  appllee  to  eex  discrimination 
under  equal  rlghte  aaendaente*  then  countleee  inetltutione  — 
including,  for  inetance,  woaen'e  collegee  and  many  rellgloue 
Inetltutione  —  would  face  loee  of  their  tax  exeaptione,  even 
though  the  etate  itself  doee  not  diecrlainate  between  all-sale, 
all  feaale  and  coeducational  inetltutione  in  awarding 
exeaptione . 

One  inetance  that  looke  like  a  "eeparate  but  equal"  law  but 

nay  be  better  analysed  ae  a  preference  for  woaen  wee  the 

Waehington  law  providing  for  an  equal  nuaber  of  sale  and  feaale 

If 

of f lceholdere  in  political  partiee.    The  court  upheld  the  law 
by  a  narrow  aargln.  eaphaeizinq  a  peculiar  feature  of  the 
Waehington  equal  rlghte  aaendaent  which  saye  that  eon  and  woaen 
have  not  only  equal  rlghte  but  aleo  equal  reeponsibi litiee. 
The  court  eeeaed  to  recognise  that  without  the  challenged 
provielon.  aoet  party  officee  would  be  held  by  aan.  By 
eneurlng  that  woaen  were  equally  repreeented,  however,  the 
court  reaeoned  that  the  law  encouraged  "equal  reeponeibi llty" 
for  woaen  in  political  party  aanageaent. 
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IV.  Aborting  and  "Unique  Phyaical  Characteriatica. - 


The  third  contacted  area  ii  abortion  and  related 

quaationa.    tn  eoveral  caaaa  tha  argument  baa  baan  Bade  that  a 

atata  «qual  right*  amendment  requirea  a  atata  to  fund  abortion 

on  tha  eame  baaia  aa  it  fundi  other  operations.    If  aex  ia  a 

"auepect  claaaif lcatlon"  and  if  pregnancy  ia  a  sex-related 

condition-  the  argument  aeema  persuasive. **m  Hawaii  and 

Naaaachuaetta  the  court  avoided  construing  the  atata  ERA  by 

applying  the  ease  reasoning  to  another  conetitutional  or  statutory 

provision.  m*    In  Connecticut  the  court  decided  the  caae  on 

other  grounda  but  consented  favorably  on  the  argument  that  the 

atata  BRA  required  abortion  funding.    And  in  Pennaylvanla  the 

court  conatrued  the  atata  BRA  aa  requiring  that  abortiona  be 
Iff 

funded.    The  Pennaylvanla  court  ilao  conatrued  other 
conetitutional  provlaiona  to  the  aama  effect. 

The  "separate  but  equal"  caaaa  and  the  abortion  caaea  raiee 
queetlona  about  the  acope  of  any  "unique  phyaical 
characteristics"  exception  to  lava  agalnat  aex  diecr iminatlon. 
There  seeas  to  be  iom  disagreement  among  proponenta  of  the 
equal  Right a  Amandment  about  what  the  unique  phyaical 
characteriatica  exception  aaana .*\rof eaaora  Boereon,  Brown, 
rreedaan  and  walk  maintained  in  their  Yale  fcfw  Journal  article 
that  where  a  uaique  phyaical  character iatic  was  involved,  aex 
diner  iainatlon  lawe  would  be  accorded  "strict"  rather  titan 
"absolute"  pcrutiny.    But  it  ia  hard  to  aee  what  difference 
this  makes.  s,,ice  the  atrict  ecrutiny  standard  ia  alaoat  always 
tatal  to  the  law  being  scrut lnized . *  ' 

Three  intriguing  orate  caaea  in  this  area  concern  lawa  that 
'!t«r*r  Imlnate  between  aen  and  women  who  uncover  their  cheata  ih 
public.    The  Hawaii  courts  upheld  >  law  requiring  female  prison 

.  ,  n->r« . ,  but  not  malea,to  wear  brassieres.    A  Washington  law 
prohibiting  the  pur.  lie  display  of  women 1  a  breaata  but  not  of 
sen1  a  <*hents  wan  alur  upheld. **But  another  Washington  law 
prohibiting  "topless'1  dancing  wag  conatrued  to  forbid  topleaa 
dancing  by  aen  .ia  well  an  by  women,  in  order  to  avoid  possible 
constitutional  problems. 
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Tha  aoftt  iaportant  question  having  to  do  with  "unique 

physical  characteristics"  and  "separate  but  equal-  trNtimt, 

however,  ia  whathar  court!  would  apply  tha  Lovlna  v.  Vlrointa 

analyst*  to  mi  discrimination  if  tha  BRA  weru  catifiad.  in 

k0Vlnq  tha  Unice)d  states  supreme  Tourt  hold  unoonatitutional  a 

atata  law  forbidding  interaar r iaga  batwaan  whitaa  and  blacka. 

Tha  atata  arguad  that  it  puniahad  blacka  and  whitaa  aqually  for 

vlolationa  of  tha  atatutory  criae.    But  tha  Court  reasoned  that 

tha  law  prohibitad  a  black  paraoo  (torn  doing  something   

■arrying  a  whita  paraon  —  that  it  peraitted  a  whit,  paraon  to 

do.    Th.ia  waa  anough  to  aike  tha  lav  unconstitutional, 

notwithstanding  tha  alleged  symmetrical  d iscriainat ion  againat 

whita  paopla  who  wantad  to  marry  black  paopla.    Tha  Court  hald 

in  aaaanca  that  not  avan  t*ro  symmetrical  constitutional  wronga 

ran  naka  a  right.        ^  . 

J* 

In  Blflflfj  v.  flajj  tha  Haphingtojt  Bupxeme  Court  refused  to 
apply  tha  kfi£i||fl  analysis  to  a  law  that  provided  only  for 
heterosexual  aarriage.    Tha  court  raaaooad  that  nan  and  woaan 
ara  baing  traatad  aqually  ao  long  aa  tha  aarriage  of  a  aan  to  a 
■an  ia  prohibitad  aqually  with  tha  aarriagj  of  a    oaan  to  a 
woaan.    But  thia  baga  tha  question,  tinea  in  any  particular 
caaa  in  which  John  wanta  to  Barry  Jim  and  ia  lagally  prohibitad 
froa  doin:  ao,  ha  ia  baing  traatad  diffarantly  froa  Mary,  whoa 
tha  :^w  allows  to  Barry  Jla.    Thia  ia  exactly  tha  raaaoning 
that  Loving  appliad  to  raca.    Many  paopla  belicv*.  of  course, 
that  sex  ia  different  froa  raca.    The  quaation  ia  whathar  tha 
Equal  Rlghta  Amendment  would  allow  courts  to  go  on  baliaving 
this.     Singer _v,  Hata  augqaata  the  affirmative. 

*n  Ks*j»J2irjo_y!>>  Hiiro,  however,  tha  Penneylvania  Supreme 
court  at  ruck  down  a  law  that  prohibitad  woaan  froa  massaging 
■en  in  massage  parlors  and  vica  varia.    Tha  court  hald  that 
Moving  did  apply  to  sex  diecrlainatlon:  a  woaan  who  wantad  to 
mafiwage  men  waa  traatad  differently  froa  a  aan  who  wantad  *.o 
BASsage  men    and  tha  argument  that  "unique  physical 
charactertst  leu4'   Justified  thia  d  leer  iainat  ion  waa  rejected. 
lf#_P_Rino  suggests  that  tha  Loving  analysis  might  be  applied  to 
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strike  down  laws  limiting  marriages  to  heterosexuals .  UPXtllfl 
itself  concerned  marriage  rather  than  message  parlors.  A 
person  who  la  denied  the  right  to  tarry  the  partner  of  hla 
cholre  suffers  a  far  greater  Injury  than  someone  who  la  denied 
only  the  right  to  massage  people  for  money.    Thla  Injury 
lncludea  not  only  aoclal  stigma,  which  figured  In  the  court's 
rejection  of  "separate  but  equal*  race  discrimination,  but  alio 
economic  injur  lea  auch  aa  the  loaa  of  tax  advantagea.  Lasolno 
And  Singer  auggeat  thai  the  constitutionality  of  lawa 
prohibiting  homosexual  marriage  would  be  an  open  question  under 
the  Equal  Rlghta  Amendment. 

v.    Economic  Diecr lmination. 

The  final  queatlon  la  whether  the  Equal  Bights  Amendment 
would  prohibit  any  economic  discr lmination  that  la  not 
currently  prohibited  under  the  Judicial  Interpretation  of  the 
fourteenth  amendment.    There  are  no  atate  caeet  auggeating  that 
it  will.     1  am  aware  of  hardly  any     atate  equal  rlghta 
amendment  cases  involving  economic  discrimination  againat 

at 

women,   in  these  rases  the  same  result  would  almost  certainly 
have  been  reached  under  the  fourteenth  amendment,  which  haa 
been  construed  to  prohibit  sex  discrimination  by  state  and 
local  governmenta.    Neither  the  federal  nor  moat  of  the  atate 
equal  rights  amendments  are  supposed  to  reach  private 


discrimination,     it  is  therefore  difficult  to  see  what  Impact 
th*  federal  ERA  would  have  on         relative  economic  altuationa 
of  men  <ind  women,  and  the  state  cases  do  not  suggest  that  state 
(Hjual  rights  aaendmente  have  had  any  auch  Impact. 

V    Corn'  I  ii  n  i  ij  n 

Th«  statf-  raoes  do  not  prove  anything.    They  do,  however, 
qijtjfjotit   that  n<>t  all  of  the  opponents'  feara  are  chimeras  to  be 
di  ttmi aned  unlet  the  general  head  of  coed  restroo*  mongering. 
The  guest  Ion  the  Subcommittee  should  ask.  in  my  view,  is 
whether  the  probability  of  palpable  benefits  exceeds  the 
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probability  chat  iom  ham  will  raault.    Evan  tha  substantial 
|  poaaibility  that  tha  aasndasnt  win  bt  intarpratad  to  raguira 

abortion  funding,  tha  aliaination  of  all  girls*  athlatio  taaa 

and  tha  danial  of  tax  axaaptions  to  privata  Mna(  and  woaam ' 

i 

collagas  would  saaa  to  raquira  proponanta  to  praaant  a  strong 
showing  of  tha  likalihood  that  tha  aaandaant  will  product 
palpabla  and  important  banafits.    Assuming  auoh  a  showing  can 
ba  »ad a,  tha  idaal  solution  is  to  aaand  tha  propoaal  so  as  to 
sacura  its  dssirabla  rasulta  whila  raducing  tha  risk  of 
undasirabla  onti. 
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wouli  >>e  "strict"  rather  than  "absolute"). 
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34.     Bolser  v.  Washington  State  Liquor  Control  Board,  5B0 
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ifc.     Singer  v.  Hara,  522  P. 2d  1187  (Wash.  1974). 

37      Laspino  v.  Rizzo,  Legal  Intelligencer,  Dec.  2,  1977, 
at   1,  rol.   2  (Phila.  County  ct.  CP.   1971),  rev'd  on  other 
'ir^H/'d-i,   nB  A.  2d  1069   (Pa.  Commw.  Ct.   1979)"  ' 

18.     ^oe,  e.j^,  Oilman  v.  Unemployment  Compensation  B?ard. 
2H  Pa.  Cuifimw.  M<>,   159  a. 2d  895  (1977)   (invalidating  school 
district  requirement  applyinq  on\y  to  pregnant  women  employees). 

)9.     Although  distinctions  between  men  and  women  may  bo 
•urvivo  fourteenth  amendment  scrutiny  if  they  operate  "beniqnlv" 
to  remedy  p         •cnnomle  discrimination  againsl  women,  even  rucI" 
"benign"  I'lciTti;    \iHor*t  will  be  struck  down  if  tney  opera cc  in 
t  M  i   to  ril'i  favor  women.     See  Cilifano  v.  Ooldfarb,  410  U.o.  199 
(i'W7J.     Cf.  Sylvara  v.   Industrial  Comm'n,  550  P. 2d  869  sColo. 
l'*7f»i    fehalTer.go  under  state  SRA  to  rule  denying  uncmplo .merit 
benefits  to  pregnant  women f  held  violative  of  fourteenth  amendment, 
-I  that  ■■■•Mtrurtlon  of  KRA  was  u.ineccB.  * :y )  .     <;f    generally  Comment, 
■  wet -i  no  If  r>,  at   1  ! :) 7   (footnotes:  omitted:: 

iilho-.e  >'t.iT>itrs  tn,4j  practices  which  hi*v!>  hindered 

women1 1  empi'iyinpnt  ,irul  educational  progrens  to  a 

la»  f"  exfnt  fall  under  the  federal  Civil  Ri.jht.n 

ftrts.    •    •   •  ™ur>  wo  find  many  [state  ERA!  cauca  involvtn-., 

"X-hieib  iwbi  trying  to  avo'.c'  paying  alimony  or  attorney1  k 

"f    involving  fit  hern  seeking  custody  of  their  children, 
'"it   f.«w     .  u'M  involving  women  denied  equal  employment 
•ippoi  » .in  1 1  |4.r  ,)f   ,th»'r    |ob~»  e'.atej  benefits. 

t-.  Hr-iwn  «>t  al.,  supra  note  UJ;  Darrin        Gould,  85  Wash. 

r.»,  ~4  !  i'.j-i  sn;  M  •)  7  f0    (requt  lament  of  equality  "under  the  law" 
♦■»rbi1-    .in-,    h  ".'-rininaMon  attributable  to  nt.1t"  art  ion). 
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nt:spoNsi:s  of  'Ihi>vi:i<  hkek  hi  to  written  ouustion^ 

OF  SENATOR  HATCH 


AHKN 1 T  CONSTITUTIONAL  AMENDMENTS  SUPPOSED  TO  BE  GENERAL 
STATEMENTS  OP  PRINCIPLE?     WHY  SHOULD  WE  PLACF  A  BURDEN  UPON  THE 
PROPONKNTS  OK  THE  AMENDMENT  TO  PLACE  IN  THE  AMENDMENT  SPECIFIC 
LANGUAGE  DEALING  WITH  EVERY  POSSIBLE  CONTINGENCY?     AREN'T  THERE 
HELKVANT  DIFFERENCES  BETWEEN  A  CONSTITUTIONAL  AMENDMENT  AND  A 
SIMPLE  STATUTORY  MEASURE? 


It  depends  what  one  Meant  by  a  "general  statement  of 
principle. -    The  central  premise  of  Ha r bury  v.  Madleon  waa  that 
the  constitution  li  law,  binding  the  judiciary  as  well  ae  the 
other  branchee  of  government.     According  to  Mar bury,  a  Judge 
declaree  a  etatute  unconit Itut lonal  not  when  he  bellevee  it  to 
be  bad.  but  when  the  Constitution  requires  hie  to  do  ao.  If 
constitutional  provisions  don't  really  bind  Judges,  but  eerely 
give  then  power  to  substitute  their  own  policy  preferences  for 
those  of  elected  legislatures  whenever  such  preferences  can  be 
reconciled  with  any  semantlcally  plausible  construction  of  any 
phrase  In  the  Constitution,  then  Judicial  review  needs  a  quite 
different  Justification  than  the  one  advanced  In  fiarbury.  It 
needs.  In  fact,  the  sane  Justification  that  unreviewable 
lawmaking  by  any  other  unrepresentative  nine-member  junta  would 
need.     I  don't  know  of  any  persuasive  Justification  for  this 
kind  of  lawmaking.     So  I  believe  constitutional  provisions 
should  be  "specific"  enough  to  bind  Judges  as  well  as  the  rost 
of  us . 

ir  WE  PLACED  THE  KIND  OP  RESPONSIBILITY  UPON  DRAFTERS  OP  THE 
FOURTEENTH  AMENDMENT  WHICH  YOU  BELIEVE  OUGHT  TO  BE  PLACED  UPON 
THE  DRAFTERS  OF  THE  EQUAL  RIGHTS  AMENDMENT.  WOULD  WE  HAVE  EVER 
HAD  A  FOURTEENTH  AMENDMENT?    ARBN*  T  WF  ATTEMPTING  TO      'POSE  AN 
UNREASONABLE  BURDEN  OF  SPECIFICITY  UPON  THE  DRAFTERS  OF  THIS 
AMENDMENT? 

in  my  view,   the  courts  have  done  a  number  of  good  thinga 
and  a  number  of  bad  things  In  the  name  of  the  fourteenth 
amendment.    The  opacity  of  tome  of  the  language  In  the 
,«m*ndmw,u  Is  hardly  Its  strong  point.     If  we  had  suggested  t" 
the  frames  of  the  fourteenth  amendment  that  the  cjurts  would 
covitrue  it  to  create  a  constitutional  right  to  atortlon,  the 
abolition  of  Bible  reading  In  the  publJc  schools,  and  coercive 
busing  of  school  children  to  achieve  racial  balance,  I  believe 
they  would  ,tave  attempted  to  make  It  clear  that  the  amendment 
was  not  intended  to  do  any  of  these  things     •  -  or  to  give 
courts  thtf  powec  to  do  thee,     u  the  fourteenth  amendment  had 
been  "specific*  enough  to  foreclose  iome  of  the  more  creative* 
Judicial  applications  of  it.   I  beltrve  that  we  noulu  be  better 
off  today,  not  only  became  a  number  jf  specials  controvert lea 
ralgfct  have  been  resolved  more  to  my  own  sattnt^tUn  but  jiao 
hecauae  It  peons  likely  that  excessive  )ucMc<ai  government 
reduces  the  capacity  for  responsible  t»e»f -government . 

!tJ   IT  YOUR  VIEW  THAT  THE  PROPONENTS  OF  THaS  AMENDMENT  HAVE  VHE 
BURDEN  OR  OBLIGATION  TO  SPECIFY   IN  THE  TEXT  OF  THE  AMENDMENT 
THEIR  PERSPECTIVES  ON  HOW  THE  ERA  WOULD  DEAL  WITH  EVERY 
CONCEIVABLE  ISSUE  RELATING  TO  ITS  APPLICATION? 

No,  but  when  a  olausible  case  ewlsts  prior  to  proposal  of  an 
.lmenriment  that  it  will  do  things  that  almost  nobody  would  like 
It  to  do      -  not   )ust  in  a  tew  discrete  and  arcane 

hypothec icals.  but  In  whole  broad  categories  of  cases    and 

when  this  possibility  can  be  effectively  foreclosed  by  adding  a 
rew  worda  to  the  current  draft  of  the  amendment.  It  is 
Incumbent  upon  the  proponents  to  comb  forward  with  a  good 
reason  for  falling  to  Include  such  limiting  language.     As  far 
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as  I  am  swart,  tht  only  argument  against  tht  "Stnstnbrtnntr 
*wndMnt"  to  tht  BRA,  which  would  havt  aade  It  clear  that  tht 
aaendaent  was  to  have  nothing  to  do  with  abortion  ont  way  or 
tht  other,  was  that  tht  proponents  wtrt  aesthetically  attached 
to  the  1972  language.    That's  not  a  vtry  good  rtason.  and  ont 
cannot  help  thinking  that  aany  KRA  proponents  opposed  the 
limitation  because  they  hope  and  expect  that  the  BRA  would 
Indeed  contribute  to  the  further  development  of  abortion  rights. 

"legislative  history"  does  not  work  nearly  as  well  In 
Halting  judicial  interpretations  as  It  ought  to  do.  Judge 
wald  of  the  D.c.  circuit  has  coapartd  tht  Judicial  utt  of 
legislative  history  to  "looking  out  over  a  crowd  and  picking 
out  your  friends."    One  cannot,  however,  Insert  every  desirable 
lialtation  Into  the  text  of  an  aaondaent.    obviously,  In  each 
ran*  one's  Judgment  about  whether  to  Insert  Halting  language 
rather  than  to  resort  to  legislative  history  depends  on  one'e 
estimate  of  the  likelihood  that  the  courts  will  be  attracted  to 
a  certain  Interpretation  of  the  provision  and  of  the  laportance 
of  foreclosing  such  an  interpretation. 

WHAT  If,  WRONG  WITH  A  CONSTIUTIONAL  AMENDMENT  SERVING  NOTHINtf 
MORB  THAN  A  SYMBOLIC  FUNCTION? 

Nothing.     But  If  the  symbolic  function  l«  the  orUy. 
desirable  effect  that  seems  likely,  and  If  it  aeeas  gulte 
Possible  that  the  amendment  will  havt  a  number  of  gulte 
Palpable  undesirable  effects,  then  I  would  prefer  to  do  without 

both. 


ISN'T  IT  TRUB  THAT  CLASSIFICATIONS  ON  THE  BASIS  OF  SEX  HERB  NOT 
EVEN  SUBJECT  TO  ' EUUAL  PROTECTION '   ANALYSIS  UNTIL  THE  COURT'8 
DECISION  IN  HEBp__V REED  IN  1971? 

All  claesif icat ions  were  subject  to  egual  protection  analysis, 
but  classifications  based  on  sex  were  generally  upheld  by  the' 
courts  on  the  ground  that  they  were  rationally  related  to  a 
legitimate  state  objective.     Indeed,  the  fact  that  fourteenth 
amendment  prohibitions  of  sex  classifications  eeea  to  have  been 
created  by  the  Court  rather  than  by  those  who  framed  and 
ratified  the  amendment  Is  an  excellent  arguaent  for  an  Equal 
Rlqhtb  Amendment  that  Is  carefully  crafted  to  provide  the  sort 
of  protection  the  Court  has  been  reading  Into  the  fourteenth 
amendment  without  risking  the  undesirable  effects  the  ERA  night 
have  if  ratified  with  its  current  language  and  Its  current 
legislative  hiBtory. 
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Senator  Hatch.  Professor  Kristol. 

STATEMENT  OF  PROF.  WILLIAM  KRISTOL 

Professor  Kristol.  Thank  you.  I  am  honored  to  have  been  asked 
to  contribute  to  this  committee's  consideration  of  the  proposed 
equal  rights  amendment.  The  Nation  owes  this  committee  a  debt  of 
gratitude  for  its  sustained  inquiry  into  the  meaning  and  implica- 
tions of  the  ERA  over  the  last  year  and  a  half;  an  inquiry  that 
seems  to  me  to  be  a  model  of  the  serious  and  responsible  examina- 
tion of  a  constitutional  issue.  This  examination  has  brought  with  it 
the  additional  benefit  of  illuminating,  to  a  remarkable  degree, 
many  of  the  important  features  of  our  present  constitutional  land- 
scape. Thus,  the  work  of  this  committee  has  contributed  both  to 
our  ability  to  make  an  informed  judgment  on  the  ERA,  and  to  our 
understanding  of  the  Constitution,  and  the  constitutional  interpre- 
tations, ihat  we  live  under  today. 

With'  so  considerable  an  intellectual  record  already  in  place,  my 
testimony  today  will  be  straightforward  in  character  and  limited  in 
Koope.  In  the  course  of  their  discussions  of  the  impact  of  the  ERA 
on /particular  areas  of  public  policy,  several  commentators  have 
noted  that  the  ERA  would  have  a  substantial  impact  on  the  scope 
and  distribution  of  governmental  power.  It  is  this  aspect  of  the 
ERA  that  I  intend  to  focus  on  today.  For  the  consequences  of  the 
ERA  on  our  constitutional  order  could  well  be  as  significant  as  its 
consequences  in  any  substantive  policy  area. 

It  is  clear  that  adoption  of  the  ERA  would  lead  to  a  significant 
transfer  of  governmental  authority— first,  from  the  legislative 
branch  of  the  Federal  Government  to  the  judiciary;  second,  from 
the  States  and  localities  to  the  Federal  Government;  and  third, 
from  individuals  and  group  in  the  private  sphere  to  the  State.  I 
shall  try  to  suggest  why  these  shifts  in  authority  ought  not  to  be 
welcomed,  and  I  shall  conclude  with  a  comment  on  the  symbolic 
importance  of  the  ERA. 

That  adoption  of  the  ERA  would  represent  a  grant  of  immense 
authority  to  the  Federa!  judiciary  seems  to  me  incontrovertible. 
The  chief  sponsor  of  the  amendment  in  the  Senate  said  as  much 
when  he  appeared  before  this  committee  in  the  first  of  this  series 
of  hearings.1  Because  the  sponsors  of  the  ERA  have  been  resolutely 
unwilling  to  clarify  the  language  of  the  amendment,  what  the 
amendment  means— whether  it  is  to  be  interpreted  as  absolute  or 
in  the  light  of  common  sense  or  somewhere  in  between— what  the 
amendment  means  is  left  to  the  determination  of  the  courts.  Those 
proponents  of  the  ERA  who,  in  an  attempt  to  mollify  critics,  claim 
to  accept  some  sort  of  commonsensical  interpretation  of  the  amend- 
ment, indict  themselves  all  the  more  of  what  George  Will  has 
called  a  complacent  abdication  of  responsibility  by  legislators,2  in- 
sofar as  they  continue  to  refuse  to  incorporate  any  language  speci- 
fying just  what  the  commonsense  interpretation  is.  T'  e  more  abso- 
lutist proponents  of  the  ERA  might  at  least  seem  innocent  of  this 

1  See  the  exchange  between  Senator  Hatch  and  Senator  Tuonans  in  the  hearing  on  the  Equal 
KiKhtH  Amendment  before  the  Subcommittee  on  the  Constitution,  Committee  on  the  Judiciary 
I'S  Senate,  May  dt>,  UtH'.i 

•<;«nrKe  V  Will.    Praise  the  EH  A  and  Posh  the  Buck."  the  Wiwhintfon  Post,  June  2,  I9H3, 

100 


7 


184 


charge,  since  they  say  that  they  intend  for  the  amendment  to  mean 
what  it  says.  Yet,  as  Jules  Gerard  has  pointed  out,3  even  the  abso- 
lutists have  recourse  to  a  unique  physical  characteristics  qualifica- 
tion, a  qualification  that  simply  leads  them  into  a  more  sophisticat- 
ed form  of  judicial  question  begging. 

Thus  Walter  Berns  is  absolutely  correct  to  say  that  the  ERA 
should  be  labeled  a  judiciary  act,  inviting  the  courts  to  decide  the 
particular  issues  that  Members  of  Congress  would  appear ^eager  to 
avoid.4  But  this  iu  more  than  a  usual  instance  of  Congress abdicat- 
ing the  responsibility  to  make  hard  choices  to  the  courts.  \  For,  as 
Berns  reminds  us,ft  what  is  at  issue  here  is  not  a  statute  bu|t  a  con- 
stitutional amendment.  And  the  Constitution,  of  course,  derives  not 
from  the  legislature  but  from  the  people  acting  in  their  sovereign 
capacity.  In  proposing  an  amendment  such  as  this  to  the  people, 
Congress  does  more  than  act  irresponsibly  on  its  own.  It  invites  the 
American  people  to  resign  their  responsibility  to  govern  themselves 
in  this  entire  sphere  of  relations  between  the  sexes,  into  the  hands 
of  the  Federal  judiciary. 

Now  one  could  object  that  every  constitutional  provision!  and 
every  judicial  decision  enforcing  one  of  those  provisions  limitif  the 
peoples  right  to  self-government;  how  is  this  case  different?  But 
surely  the  difference  is  obvious.  A  judiciary  that  upholds  constitu- 
tional provisions  and  protects  individual  rights  is  a  glory  of -the 
American  ♦radition.  But  that  is  a  far  cry  from  inviting  the  judici- 
ary, through  a  constitutional  amendment,  to  shape  or  reshape  soci- 
ety under  the  guise  of  securing  rights.  It  might  also  be  objected 
that  in  recent  years  Congress  and  the  American  people  have  fal- 
lowed the  judiciary  to  play  a  more  active  role  in  shaping  society. 
But  an  unfortunate  habit  of  popular  and  especially  congressional 
acquiescence  in  Government  by  judiciary  is  no  justification  for  Coh- 
gress  now  to  encourage  the  people  to  engage  in  a  wholesale  abdica- 
tion of  the  responsibility  of  self-government.  \ 

In  addition  to  shifting  authority  to  the  Federal  judiciary  in  parr 
ticular,  the  ERA  would  shift  governmental  authority  from  the 
States  and  localities  to  the  Federal  Government  as  a  whole.  Some! 
States  now  have  an  ERA;  others  do  r  it.  Some  localities  havel 
sought  to  prevent  even  private  clubs  frcm  discrimination  on  the 
grounds  of  sex;  others  have  not.  And  a  h*rt  of  provisions  of  family  1 
law,  and  many  laws  relating  to  morals  differ  from  State  to  State  1 
and  from  locality  to  locality.  All  of  this  vould  become  subject  to  1 
nationalization  under  section  2  of  the  ERA:  much  of  it  would  be 
immediately  constitutionalized  by  the  couru?  acting  under  the 
amendment 

Yet  nowhere  is  the  case  for  federalism— and  for  localism— strong- 
er than  with  regard  to  policies  pertaining  to  family  and  morality. 
One  of  the  great  virtues  of  federalism  is  that  it  permits  a  reasona- 
hh  reconciliation  of  the  twin  principles  on  which  this  republic 
rest    the  principles  of  self-government  and  of  individual  rights. 

'  IVfiirpon*  mi  the  Kmml  RitfhtH  Amendment  More  the  SulKomrnittee  on  the  I  ontftilutmn, 
Committee  on  the  . Mm  iiir>.  CS  Semite  May  lilt,  \\m.  pp  }A  17 

4  Ti  Mtimony  nn  the  K<|Ual  lights  Amendment  hetore  the  Subecimrniltee  on  the  <  'onntitution, 
Committee  on  the  .fuHhiarv.  I:  S  Senate.  Mov  L'n,  l!*xii,  p  7 
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Self-government  implies  the  right,  at  least  up  to  a  point,  to 
create  a  community  of  a  certain  character— a  character  manifested 
in  choices  ranging  from  whether  to  permit  the  sale  of  liquor  or  not 
to  what  sort  of  curriculum  to  have  in  the  public  schools.  Obviously 
such  choices,  if  pushed  too  far,  could  run  up  against  the  principle 
of  individual  rights.  But  the  practice  of  federalism,  and  of  local 
control,  allows  for  a  more  comfortable  reconciliation  of  the  princi- 
ple of  citizen  self-government  with  the  principle  of  individual 
rights  than  would  a  single  national  standard.  A  variety  of  commu- 
nity policies  with  regard  to  pornography,  or  State  policies  with 
egard  to  divorce  or  prostitution,  allows  citizens  to  shape  their  com- 
munities without  precluding  other  judgments  elsewhere.  The  move-  / 
ment  toward  nationalizing  such  issues  would  insure  bitter  national / 
political  battles,  in  which  the  claim  of  self-government  would  rvrti 
up  directly  against  that  of  individual  rights,  without  the  softening 
of  the  clash  made  possible  by  federalism  and  local  differentiation. 
Whether  the  disputes  would  be  resolved  in  the  direction  of  ofie  oole 
or  the  other—whether,  for  example,  in  the  name  of  individual 
rights  the  courts  would  legalize  homosexual  behavior  throughout 
the  Nation;  or  whether,  for  example,  in  the  name  of  enforcement  of 
the  ERA  Congress  would  pass  a  national  nonsexist  education 
code— the  ERA  would  have  damaged  what  remain^  an  important 
and  worthwhile  feature  of  our  constitutional  order: 

The  ERA  would  shift  authority  not  just  from  the  States  and  lo- 
calities co  the  Federal  Government,  but  from  the  private  sphere  to 
the  Federal  Government.  It  is  true  that,  on  itaface>  the  ERA  pur- 

Bsrts  to  apply  only  to  actions  by  the  United /States  or  any  Stete. 
ut  the  fact  that  section  1  of  the  14th  amendment  appears  to  apply 
only  to  State  action  has  not  prevented  an  obscuring,  by  courts  and 
by  Congress  acting  under  its  aegis,  of  the  distinction  between 
public  and  private. 

The  increasing  erosion  of  any  notion  of  a  private  sphere  free  of 
Government  shaping  has  been  particularly  evident  in  areas 
touched  by  the  suspect  classification  of  race.  If  adoption  of  the  ERA 
were  to  bring  the  standards  for  judging  sex  classifications  up  to 
those  for  race,  as  I  believe  it  would,  then  it  is  not  difficult  to  antici- 
pate that  the  private  choice  of  single-sex  education  or  even  certain 
patterns  of  religious  practice  could  be  subject  to  governmental 
intervention.  It  is  easy  to  predict  that  such  organizations  would  be 


ever— and  the  notion  of  public  connection  could  be  so  broadly  de- 
fined that  staying  clear  of  it  could  become  virtually  impossible.6 

Why  would  this  be  so  bad,  one  might  ask.  Why  not  pursue  the 
goals  of  justice  and  of  equal  rights  everywhere,  including  in  the 
private  sphere?  Because  a  free  society,  and  constitutional  govern- 
ment, stand  or  fall  by  the  understanding  that  there  is  a  sphere 
beyond  Government  control  in  which  discrimination  is  tolerated. 
Now.  in  the  case  of  racial  discrimination,  one  can  make  an  argu- 
ment (hat  extraordinary  Government  intervention  was  required  be- 
cause of  the  peculiar  history  of  race  relations  in  America  which 
had  led  to  an  entrenched  social  situation  that  was  terribly  unjust, 

*  S*<v  t\v>  testimony  nt  .frn-mv  A  Riibkin  on  thf  ftju.tl  Ki^M*  Amrndnwrit  Mnrr  thv  Subrom 
mt»tt»*'  nn  the  ( '(institution,  (VrtiirriiHw  on  the  .In.firmrv.  V  ft  Swiiitt*.  S«*pt  \At  ItWU 
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dangerous,  and  not  otherwise  likely  to  change.  But  even  in  this 
area  most  would  admit  that  at  some  point  the  governmental  inter- 
vention can  become  too  intrusive  and  counterproductive;  and 
almost  everyone  looks  forward  to  the  day— some  think  it  has  ar- 
rived or  is  near,  others  that  it  is  far  off— but  almost  everyone  looks 
forward  to  the  day  when  that  intervention  will  recede  becausfe  it  is 
no  longer  necessary.  But  massive  Government  intervention  on 
behalf  of  sexual  equality  lacks  the  decisive  justification  it  could 
claim  in  the  case  of  race.  Women  are  far  from  a  discrete  and  insu- 
lar minority,  tuxd  women's  status  had  been  changing  for  a  kmg 
time  before  congresssional  and  judicial  intervention.  Furthermore, 
such  intervention  on  behalf  of  sexual  equality  would  be  more  intru- 
sive and  pervasive  than  in  "the  case  of  race,  since  it  would  always 
have  to  be  trying  to  negate  the  natural  fact  that  the  sexes  are  fun- 
damentally distinct  and  different  in  a  way  the  races  are  not.  In  the 
long  run,  such  Government  intervention  would  erode  the  funda- 
mental premises  of  limited  constitutional  Government  and  could 
well  be  dangerous  to  social  peace  and  individual  liberty. 
•  Nons  of  the  arguments  presented  here— or  those  offered  in  other 
testimony  about  the  effects  of  the  ERA— will  persuade  those  who 
yearn  for  the  imposition,  in  Philip  Kurland's  words,  of  "unisex  by 
national  mandate/' 7  But  there  are  large  numbers  of  citizens  who 
are  not  enthusiasts  of  such  a  vision,  and  who  are  in  fact  concerned 
by  some  of  the  likely,  effects  of  the  ERA.  Many  of  these  citizens 
nonetheless  incline  either  toward  the  adoption  of  the  ERA  with  the 
hope  of  reasonable  judicial  interpretation  or  toward  the  adoption  of 
a  modified  ERA.  As  Catherine  Zuckert  has  explained  before  this 
committee,  there  is  concern  that  the  simple  defeat  of  the  ERA 
would  be  a  symbolic  setback  for  the  principle  of  equal  rights  for 
women,  perhaps  even  "producing  a  real1  setback  as  well."  8  What 
of  this  concern? 

The  ERA  is  clearly  a  symbol  of  different  things  to  different 
people.  But  I  do  not  think  it  fundamentally  stands  as  a  symbol  of 
the  "public  recognition  of  the  equal  rights  and  status  of  womeri  in 
the  United  States."  9  If,  on  the  one  hand,  our  laws  and  customs 
had  not  changed  to  the  degree  they  have  without  the  ERA  and  if, 
on  the  other  hand,  the  proponents  of  the  ERA  had  entertained 
moderating  and  clarifying  revisions  early  on,  then  the  case  might 
be  different.  But  the  changes  have  happened  without  the  ERA  and 
the  ERA  proponents  have  always  rejected  provisions/  They  have 
done  so  precisely  because,  as  Zuckert  says,  a  modified  Amendment 
"would  not  affect  the  social  revolution  some  of  the  more  extreme 
advocates  of  'women's  liberation'  hoped  for  10 

Because  of  its  proponents,  the  ERA  has  become  a  symbol  not  of 
equal  opportunity  for  women,  but  of  social  revolution  imposed  from 
above.  This  is  suggested  by  the  fact  that  in  all  of  the  State  refer- 
enda that  have  been  held  on  State  or  Federal  ERA's,  the  E)RA  has 


7  Tefltimony  before  subcommittee  No.  4  of  the  Committee  on  the  Judiciary.  U.S.  House  of  Rep- 
resentatives. 1971.  p.  RH2.  r 
■  Testimony  of  Catherine  H.  Zuckert  on  the  Equal  Rights  Amendment  before  the  Subcommit- 
tee on  the  Constitution.  Committee  on  the  Judiciary,  U.S.  Senate,  Aug.  7,  19K4.  p.  14, 

•  Ibid.  , 
.    •»  Ibid. 


193 


\ 


187 


been  defeated.11  The  majority  of  voters  in  Wisconsin,  New  York, 
New  Jersey,  Nevada,  Iowa  and  Florida  were  not  voting  against 
equal  opportunity  for  women;  nor  did  they  think  passage  of  the 
ERA  necessary  symbolically  to  vindicate  that  principle.  They  op- 
posed the  ERA  because  they  saw  it  as  a  surreptitious  attempt  to 
help  usher  in  a  revolution  in  society  and  a  transformation  in  our 
constitutional  order.  . 

I  conclude,  therefore,  that  a  consideration  of  the  symbolic  effects 
of  defeating  the  ERA  reenforces  the  substantive  argument  for  its 
defeat.  Thanks  to  its  proponents,  the  ERA  has  come  to  symbolize 
contempt  for  our  constitutional  and  social  traditions — for  the  way 
we  have  lived  and  for  the  way  we  have  governed  ourselves  that  has 
permitted  such  a  way  of  life.  Defeat  of  the  ERA  should  thus  be 
seen  as  a  symbolic  reassertion  of  our  constitutional  principles  of 
self-government,  federalism  and  freedom  within  a  private  sphere. 
This  reassertion  should  bring  with  it  a  deepening  of  our  under- 
standing of  those  principles,  and  a  determination  to  address  our- 
selves to  our  current  legislative  practices  and  constitutional  inter- 
pretations so  as  to  bring  them  more  into  line  with  those  principles. 

Senator  Hatch.  I  want  to  thank  both  of  you  for  your  excellent 
statements.  Let  me  just  ask  one  question,  and  then  I  would  like  to 
submit  written  questions  to  you  and  give  you  time  to  answer  those. 

Should  a  constitutional  amendment  be  expected  to  deal  with  the 
various  details  of  its  application  in  the  same  manner  as  a  statute? 
What  is  the  appropriate  standard  here? 

Professor  Rees.  Well,  it  is  certainly  an  argument  against  detail 
in  a  constitutional  amendment  that  on  the  one  hand,  we  do  not 
want  to  clutter  up  the  Constitution  with  needless  detail,  and  on  the 
other  hand,  if  you  need  a  whole  lot  of  detail  in  an  amendment, 
then  maybe  it  should  not  be  part  of  the  Constitution.  Maybe  it 
should  be  a  statute. 

On  the  other  hand,  what  has  happened  in  the  case  of  the  e<iual 
rights  amendment  is  that  specific  questions  have  been  raised. 
These  questions  are  not  frivolous  ones.  Thev  have  been  generated 
by  the  uncertainty  among  the  proponents  themselves  about  which 
of  a  number  of  competing  concepts  of  equality  they  endorse. 

There  have  been  specific  questions  about,  abortion  in  particular, 
specific  questions  about  a  number  of  other  issues.  Given,  as  you 
know,  Senator,  the  difficulty  of  controlling  judicial  interpretation 
of  language  by  legislative  history— in  the  famous  example  of  the 
Wth*+  cp.  ?  and  other  cases,  the  court  has  simply  explained  away 
one  ^rt  .'  thi  legislative  history  by  reference  to  other  parts  of  the 
legislative  his  i  ,  or  by  simply  taking  the  whole  issue  to  a  broader 
level  of  generth  '  than  is  spoken  to  by  a  particular  piece  of  legisla- 
tive history— it  i-rams  to  me  that  the  equal  rights  amendment, 
without  clarifying  language,  without  some  kind  of  limitation, 
would  amount,  as  Professor  Kristol  has  said,  to  a  charter  to  the 
courts  to  go  out  and  legislate  in  the  general  area  of  equality  be- 
tween the  sexes. 

Senator  Tsongas  and  others  have  endorsed  this  as  the  sort  of 
thing  that  a  constitution  ought  to  do,  and  they  have  referred  back 


> »  See  Orrin  IS.  Hatch.  "The  tiqual  Righto  Amendment:  Myths  and  Realities"  (Savant  Press: 
lD8.1l,  p,  1)5. 
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to  the  14th  amendment,  and  said,  "After  all,  that  is  what  the  14th 
amendment  did.  Do  you  want  to  repeal  the  14th  amendment?" 

Well9  with  all  deference,  if  you  would  have  asked  the  framers  of 
the  14th  amendment  whether  what  they  had  in  mind  was  a  gener- 
al mandate  to  the  courts  to  go  out  and  legislate  in  the  area  of  due 
process,  equal  protection  and  privileges  and  immunities,  they 
would  have  said  no. 

Senator  Hatch.  They  would  have  been  horrified. 

Professor  Rees.  That  is  right.  They  were  rather  down  on  courts 
at  the  time  as  historians  will  attest. 

The  question,  therefore,  is  whether  we  can  get  what  is  good  out 
of  the  sort  of  thing  that  the  14th  amendment  was  without  what  is 
bad.  If  we  had  the  14th  amendment  to  do  over  again  and  we  could 
get  equal  rights  between  the  races,  if  we  could  get  procedural  safe- 
guards in  criminal  trials  without  getting  Roe  v.  Wade,  without  get- 
ting busing,  without  getting  racial  quotas,  would  we  do  it? 

For  me  the  answer  is  "Yes."  If  Iliad  been  around  at  the  time  of 
the  14th  amendment  and  legitimate  questions  had  been  raised,  if 
somebody  had  said, 

They  are  going  to  use  this  to  create  a  right  to  abortion  and  they  are  going  to  use 
this  to  create  racial  balance  bussing.  They  are  going  to  use  this  to  create  racial 
quotas.  Should  we  enact  an  amendment  to  preclude  those  things? 

It  seems  to  me  the  answer  would  clearly  have  been  "Yes."  \ 
Senator  Hatch.  Professor  Kristol. 

Professor  Kristol.  For  proponents  of  the  ERA  to  complain  when 
others  raise  questions  about  what  the  actual  implication's  of  this 
impossibly  vague  amendment  are  is  like  the  child  who  lulls  his  par- 
ents and  then  pleads  for  mercy  because  he  is  an  orphan. 

They  did  not  have  to  insist  on  such  a  vague  amendment.  Indeed, 
they  were  invited  quite  early  on  in  these  considerations  both  in  the 
early  1970's  and  again,  I  think,  last  year  to  suggest  clarifications 
and  revisions,  and  the  proponents  of  the  ERA  have  always  refused 
to  do  that. 

They  want  it  oea  blank  check  for  the  Federal  courts  and  to  a 
degree  for  Congress,  and  they  cannot  very  well  complain,  then, 
when  others  point  out  some  of  the  things  that  might  be  filled  in  on 
that  check. 

It  is  also  not  true  that  all  constitutional  amendments  are  always 
general  in  the  way  the  ERA  is.  The  proposed  amendment  to  return 
the  abortion  decision  to  the  States  is  not  vague.  The  balanced 
budget  amendment  is  not  vague  in  the  same  way. 

If  you  look  at  most  of  the  amendments  in  the  Constitution  they 
are  actually  quite  specific.  Eighteen-year-olds  shall  have  the  right 
to  vote,  things  like  that.  So  the  reason  the  amendment  is  vague  is 
because  the  proponents  of  the  ERA  want  it  to  be  vague. 

Senator  Hatch.  I  would  like  to  thank  both  of  you.  I  have  a  varie- 
ty of  additional  questions  for  you  to  answer  that  I  will  send  to  you. 

I  would  like  to  get  your  answers  back  as  soon  as  possible.  Again, 
I  would  like  to  thank  both  of  our  witnesses  for  coming  today. 

I  would  request  that  the  record  be  closed  to  written  testimony 
and  amendments  1  week  from  today. 

With  that,  we  will  recess  until  further  notice. 
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[Whereupon,  at  10:57  a.m.,  the  subcommittee  recessed  at  the  call 
of  the  Chair.] 
[The  following  was  received  for  the  record:] 
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Miscellaneous  Material 


{Tnm  Uw  Ntw  York  Hmm,  Jum  tti  1W4] 

Sixteen  State  E.RA/s:  A  Boon  to  Women  and  Men 


To  the  Editor: 

I  wm  truly  surprised  by  the  itiUmtnt  in  your  Juno  21  news  article  about  the 
New  York  Stata  equal  rights  amendment,  attributed  to  EJUL  supported,  that  "16 
states  had  adopted  equal  rights  amendments  with  little  harmftil  effects." 

Baaed  oA  my  intensive  study  of  etate  KRA's  over  the  part  five  years,  I  feel  confl- 
dent  in  stating  that  there  have  been  no  harmftil  effect*.  Indeed,  the  impact  of  theee 
amendments  has  been  highly  beneficial  in  achieving  equity  for  women  and  men. 

Throughout  the  country,  court  decisions  and  legislative  enactments  *™g 
from  state  E.RA/s  have  rssulted  in  a  significant  extension  of  the  legal  ights  dt 
both  women  and  men  in  the  arses  of  employment,  education  and  family  law. 

For  example  Connecticut  and  Illinois  repealed  laws  restricting  employment  oppor- 
tunities for  women.  Maryland,  Virginia  and  Washington  fliminattn  discriminatory, 
gender  lines  from  workers1  compensation  benefits  and  unemployment  benefits. 

In  Massachusetts,  female  law  students  won  the  right  to  apply  for  a  scholarship 
previously  awarded  only  to  male  students;  Pennsylvania  females  recently  won  the 
right  to  enter  Central  High  School,  a  prestigious  public  school  previously  open  only 
to  males,  and  the  New  Mexico  Attorney  General  ruled  that  girls  could  not  Uumk 
eluded  from  a  special  hkh  echool  program  in  a  state-operated  school 

In  the  area  or  family  law,  there  has  been  a  growing  recognition  in  ERA.  states  of 
marriage  as  an  economic  partnership,  with  mutual  femily  responsibility  and  mutual 
acquisition  of  assets.  This  recognition  has  brought  with  it  a  much-needed  confirma- 
tion of  a  married  women's  economic  rights  in  the  marital  partnership  and  contribu- 
tion to  it  through  her  work  as  a  homemaker  and  mother,  thus  strengthening  the 
legal  position  of  women  in  marriage. 

The  Pennsylvania  courts  and  Virginia's  Legislature  voided  the  comJnon-law  rule 
which  presumed  that  all  household  goods  acquired  during  a  marriage  are  owned  by 
the  husband,  the  Pennsylvania  court  observing  that  the  old  rule  failed  to  acknowl- 
edge the  "equally  important  and  often  substantial  non-monetary  contributions" 
made  by  the  homemaker  spouse. 

A  Pennsylvania  court  rule  that  after  divorce  a  custodial  parent  who  devotee  ftdl 
time  to  child  rearing  is  hot  required  by  the  E.RA.  to  obtain  employment  in  the  paid 
labor  force  to  support  her  (or  his)  child.  Courts  in  Colorado  and  Texas  have  also  rec- 
ognised the  value  of  nonmonetary  contributions  provided  by  a  homemaker/mother. 

The  partnership  concept  of  marriage  has  been  recognised  with  respect  to  non-eco- 
nomic Issues  as  well.  Courts  in  Alaska,  Pennsylvania,  Texas  and  Washington  relied 
on  their  state  E.RA/s  to  grant  women  the  right  to  sue  for  loss  of  their  husband's 
consortium,  a  right  denied  them  under  common  law,  the  Pennsylvania  Supreme 
Court  stated:  'Today  a  husband  and  wife  are  equal  partner*  in  a  marital  relatkm- 


portunities  for  women  and  men,  there  has  been  a  tremendous  psychological  lift  de- 
rived from  the  constitutional  declaration  of  equality,  the  impact  of  which  cannot  be 
underestimated. 

The  recognition  that  women  and  men  should  be  treated  es  equal  is  an  idsa  whose 
time  is  long  since  due.  State  E.R.A.'s  prove  that  the  Equal  Rights  Amendment  is  an 
effective  and  desirable  means  of  reaching  this  goal.  Let's  stop  posturing  and  move 
on  to  the  real  issue  of  assuring  equality  for  all  our  citisens. 


Judith  I.  Avnkk. 
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(From  Policy  Review,  Summer  1979) 

The  Effect  of  Equal  Rights  Amendments 
in  State  Constitutions 

(By  Phyllis  Schlafly) 

In  the  span  of  years  during  which  the  proposed  Equal  Rights 
Amendment1  to  the  United"  States  Constitution  has  received 
active  consideration  by  the  Congress  and  the  various  state 
legislatures,  that  is,  during  the  decade  of  the  1970s,  several 
states  have  amended  their  state  constitutions  by  provisions 
which  have  become  popularly  known  as  State  Equal  Rights 
Amendments  (ERAs).3  Since  these  State  ERAs  are  sometimes  , 
believed  to  be  state  enforcement  of  what  the  Federal  ERA, 
if  ever  ratified,  would  require  on  a  nationwide  basis,  and  are 
believed,  therefore,  to  forecast  the  eventual  effect  of  a  Federal " 
ERA,  it  is  important  to  analyze  their  language  and  the  effect 
they  have  had  in  the  various  states  that  have  enacted  them. 

The  term  "Equal  Rights  Amendment"  refers  to  the  proposed 
federal  and  state  constitutional  amendments  which  mandate 
equality  on  account  of  sex.  It  does  not  refer  to  any  other  type 
of  equality.  It  has  no  reference  to  equality  on  account  of  race, 
— -color,  creed,  age,  income  level,  or  any  other  characteristic. 

Since  it  is  self-evident  that  legislatures  have  the  power  to  pass 
sex-equal  laws  and  to  repeal  sex-discriminatory  laws  indepen- 
dent of  any  ERA,  this  discussion  will  be  generally  limited  to 
an  analysis  of  the  amendments  themselves  and  of  the  changes 
in  state  laws  which  ,  have  been  compelled  by  the  State  ERAs 
through  court  decisions.  Also,  in  order \to  be  accurately  attrib- 
utable to  a  State  ERA,  such  changes  must  be  beyond  those 
which  would  have  been  required  had  the  case  been  brought 


1.  H.  R.  J.  Res.  208,  92d  Cong.,  lit  Sew.  (1971).  For  proponent 
discussion  of  the  proposed  Federal  ERA,  see  Brown,  Emerson,  Falk,  Ic 
Freedman,  The  Equal  Rights  Amendment:  A  Constitutional  Basis  for 
Equal  Rights  for  Women,  80  Yale  L.  J.  871  (1971).  For  other  sources, 
we  H.  Greenberg,  7*e  Equal  Rights  Amendment:  A  Bibliographic  Study 
(1976);  M.  Hughes,  The  Sexual  Barrier:  Legal,  Medical,  Economic  and 
Social  Aspects  of  Sex  Discrimination  (1977). 

2.  For  proponent  discussion  of  State  ERAs,  see  B.  Brown,  A.  Freed- 
man,  H.  Katz,  tc  A.  Price,  Women's  Rights  and  the  Law:  The  Impact  of 
the  ERA  on  State  Law  19-96  (1977). 
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under  the  already-existing  Equal  Protection  Clause  of  the 
Fourteenth  Amendment,  which  has  been  used  repeatedly  by 
the  U.S.  Supreme  Court  and  other  courts  to  invalidate  many 
sex-discriminatory  federal  and  state  laws.3 

At  the  outset,  several  fundamental  differences  between  the 
State  ERAs  and  the  proposed  Federal  ERA  should  be  noted. 

(a)  No  State  ERA  governs  federal  law.  Therefore,  many  of 
the  principal  effects  anticipated  under  the  proposed  Federal 
ERA  would  never  result  from  any  State  ERA  (for  instance, 
the  application  of  the  full-equality  principle  to  the  military, 
including  conscription  and  combat  assignment).  The  House 
Judiciary  Committee  stated  in  its  majority  report  on  the 

j  Federal  ERA,  "For  example,  not  only  would  women,  including 
mothers,  be  subject  to  the  draft  but  the  military  would  be 
compelled  to  place  them  in  combat  units  alongside  of  men."4 

(b)  State  constitutions  arc  interpreted  principally  by  state 
courts.  The  proposed  Federal  ERA  would,  if  ratified,  be  inter- 
preted principally  by  the  federal  courts,  which  include  some  of 
the  most  activist  courts  in  the  country.  While  state  courts 
would  be  bound  to  follow  the  U.S.  Supreme  Court  interpre- 
tation of  the  Federal  ERA,  federal  courts  would  not*  be  bound 
to  interpret  the  Federal  ERA  to  produce  the  same  result  as 
any  state  court's  interpretation  of  its  State  ERA.  The  proposed 
Federal  ERA  would  give  the  federal  courts  a  blank  check  to  fill 
in  after  ratification.  Thus,  as  Professor  Paul  Freund  stated, 
"If  anything  about  this  proposed  amendment  is  clear,  it  is 
that  it  would  transform  every  provision  of  law  concerning 
women  into  a  constitutional  issue  to  be  ultimately  resolved 
by  the  Supreme  Court  of  the  United  States."5 

(c)  The  legislative  histories  of  the  Federal  and  the  State 
ERAs  are  different.  The  proposed  Federal  ERA  has  an  ex- 
tensive and  well-recorded  legislative  history,  including  lengthy 
congressional  debate  in  both  houses  and  many  roll-call  votes 


3.  See,  e.g..  Reed  v.  Reed,  404  U.S.  71  (1971)  (nuUifying  preference 
to  men  over  women  of  the  same  entitlement  class  as  administrators  of 
decedents' estates). 

4.  House  Comm.  on  the  Judiciary,  Equal  Rights  for  Men  and  Women, 
H.  R.  Rep.  No.  359,  92d  Cong.,  1st  Sess.,  3  (1971). 

5.  Senate  Comm.  on  the  Judiciary,  Equal  Rights  for  Men  and  Women, 
S.  Rep.  No.  689,  92d  Cong.,  2d  Sess.,  34  (1972). 
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i  on  proposed  modifications  in  language  which  establish  a 
clear  pattern  of  legislative  intent  for  the  guidance  of  the 
courts.  In  the  U.S.  Senate,  Senator  Sam  J-  Ervin,  Jr.f  offered 
nine  amendments  variously  exempting  from  the  absolute- 

/  equality  mandate  compulsory  military  service;  combat  duty; 
the  traditional  rights  of  wives,  mothers,  widows  and  working 
women;  privacy;  punishment  for  sexual  crimes;  and  distinctions 
made  on  physiological  or  functional  differences.  All  amend- 
ments were  defeated  on  roll-call  vote*,  forcing  the  legal  con- 
clusion that  the  Federal  ERA  is  designed  to  accomplish  pre- 
cisely what  Senator  Ervin  and  his  supporters  sought  to 
exempt.6  In  contrast,  the  legislative  history  of  State  ERAs 
is  sparse  or  non-existent.  Most  state  legislatures  do  not  print 

6.  Amendment  1065:  "This  article  shall  not  impair,  however,  the 
validity  of  any  laws  of  the  United  States  or  any  State  which  exempt 
women  from  compulsory  military  service."  Defeated:  73  nayi,  18  yeas, 

8  not  voting.  1 18  Cong.  Rec.  9336  (1972). 

Amendment  1066:  "This  article  shall  not  impair  the  validity,  however, 
of  any  laws  of  the  United  States  or  any  State  which  exempt  women  from 
service  in  combat  units  of  the  Armed  Forces."  Defeated:  71  nays,  18  yeas, 
10  not  voting  1 18  Cong.  Rec.  9351  (1972). 

Amendment  1067:  "This  article  shall  not  impair  the  validity,  however, 
of  any  law  of  the  United  States  or  any  State  which  extend  protections  or 
exemptions  to  women."  Defeated: 75  nays,  11  yeas,  14  not  voting.  118 
Cong.  Rec.  9370  (1972). 

Amendment  1068:  "This  article  shall  not  impair  the  validity,  however, 
of  any  laws  of  the  United  States  or  any  State  which  extend  protections  or 
exemptions  to  wives,  mothers,  or  widows."  Defeated:  77  nays,  14  yeas, 

9  not  voting.  118  Cong.  Rec.  9523  (1972). 

Amendment  1069:  "This  article  shall  not  impair  the  validity,  however, 
of  any  laws  of  the  United  States  or  any  State  which  impose  upon  fathers 
responsibility  for  the  support  of  their  children."  Defeated:  72  nays,  17 
yeas,  1 1  not  voting.  1 18  Cong.  Rec.  9528  (1972). 

Amendment  1070:  "This  article  shall  not  impair  the  validity,  however, 
of  any  laws  of  the  United  States  or  any  State  which  secure  privacy  to  men 
or  women,  boys  or  girls."  Defeated:  79  nays,  11  yeas,  10  not  voting. 
118  Cong.  Rec.  9531  (1972). 

Amendment  1071:  "This  article  shall  not  impair  the  validity,  however, 
of  any  laws  of  the  United  States  or  any  State  which  make  punishable  as 
crimes  sexual  offenses."  Defeated:  71  nays,  17  yeas,  12  not  voting,  118 
Cong.  Rec.  9537  (1972). 

These  amendments  were  offered  as  substitute  texts  for  ERA: 

Amendment  472:  "Neither  the  United  States  nor  any  State  shall  make 
any  legal  distinction  between  the  rights  and  responsibilities  of  male  and 
female  peijoni  unless  such  distinction  is  based  on  physiological  or 
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committee  reports.  Many  state  legislatures  do  not  keep  a 
journal  which  records  debates.  Many  state  legislatures  enacted 
State  ERAs  (as  well  as  ratifications  of  the  Federal  ERA) 
with  little  or  no  debate.  There  is  no  significant  evidence  to 
prove  that  the  legislative  intent  of  the  State  ERAs  requires 

an  absolute  standard  of  interpretation. 

— 

The  Textual  Differences 

Articles  and  discussions  of  State  ERAs  use  many  different 
figures  for  the  total  number  of  states  which  have  allegedly 
enacted  an  Equal  Rights  Amendment  into  their  constitutions. 
The  number  is  uncertain  because  of  the  variety  in  the  language 
of  the  State  ERAs.  Constitutional  provisions  with  different 
language  will  obviously  produce  different  results. 

In  order  to  exaipine  the  hypothesis  that  the  effect  of 
State  ERAs  can  be  extrapolated  into  a  valid  prediction  of 
what  the  proposed  Federal  ERA,  if  ever  ratified,  would  ac- 
complish, it  is  necessary  first  to  compare  the  text  of  the  pro- 
posed Federal  ERA  with  those  of  the  seventeen  states  which 
arc  sometimes  alleged  to  have  enacted  a  State  ERA. 

The  proposed  Federal  Equal  Rights  Amendment,  passed 
by  Congress  and  sent  to  the  states  to  start  the  ratification 
process  on  March  22, 1972,  reads  in  full  as  follows: 

Section  1.  Equality  of  rights  under  the  law  shall  not 

be  denied  or  abridged  by  the  United  States  or  by  any 

state  on  account  of  sex. 

Section  2.  The  Congress  shall  have  the  power  to  en- 
force, by  appropriate  legislation,  the  provisions  of  this 

article. 


functional  difference!  between  them."  Defeated:  78  nays,  12  yeas,  10  not 
voting.  1 18  Cong.Rec.  9538  (1972). 

Amendment  1044:  "Equality  of  rights  under  the  law  shall  hot  be 
denied  or  abridged  by  the  United  States  or  by  any  State  on  account  of 
sex.  The  provisions  of  this  article  shall  not  impair  the  validity,  however, 
of  any  laws  of  the  United  States  or  any  State  which  exempt  women  from 
compulsory  military  service,  or  from  service  in  combat  units  of  the  Armed 
Forces;  or  extend  protections  or  exemptions  to  wives,  mothers,  or  widows; 
or  impose  upon  fathers  responsibility  for  the  support  of  children;  or  secure 
privacy  to  men  or  women,  or  boys  or  girls;  or  make  punishable  as  crimes 
rape,  seductions,  or  other  sexual  offenses."  Defeated:  82  nays,  9  yeas, 
9  not  voting.  1 18  Cong.  Rcc.  9540  (1972). 
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Section  3.  This  amendment  shall  take  effect  two  years 

after  the  date  of  ratification.7 
•  No  state,  of  course,  has  put  the  full  Federal  ERA  language 
into  its  state  constitution.  No  State  ERA  has  a  "Section  2" 
giving  Congress  the  power  of  enforcement  or  shifting  any 
power  from  the  states  to  the  federal  government. 

A  clause  identical  to  Section  2  appears  in  seven  other 
amendments  to  the  U.S.  Constitution.  Many  Supreme 
Court  cases  since  1965  have  interpreted  the  identical  enforce- 
ment clause  in  the  Thirteenth,  Fourteenth  and  Fifteenth 
Amendments  in  a  way^  that  accomplishes  a  trans ferral  of  power 
from  the  states  to  the  Congress  that  is  even  broader  than  the 
Necessary  and  Proper  Clause  or  the  Commerce  Clause.  These 
decisions  shifted  from  the  states  to  the  federal  domain  powers 
over  elections,8  private  property,9  and  private  schools.1 0 

This  same  enforcement  clause  grants  Congress  not  only 
the  power  to  enforce  Section  1,  but  also  the  power  to  define 
what  Section  1  means  and  to  preempt  valid  state  laws  ih  order 
to  substitute  its  decision-making  power  for  that  of  the  states.1 1 
Supreme  Court  cases  have  also  greatly  expanded  the  defini- 
tion of  the  scope  of  the  state  action  that  activates  these  consti- 
tutional amendments  and  their  enforcement  clauses  and  have 
held  that  the  involvement  of  the  state  need  not  "be  either 
exclusive  or  direct."1 2  / 

Just  as  the  identical  enforcement  clauses  of  ^ie  Thirteenth, 
Fourteenth  and  Fifteenth  Amendments  have  transferred  from 
the  states  to  the  federal  government  the  enforcement  and  pre- 
emption power  over  the  subject-matter  of  Section  1  of  those 
amendments,  Section  2  of  the  Federal  ERA  would  likewise 


7.  H.  R.J.  Res.  208,  92d  Cong.,  1st  Sen.  (1971). 

8.  South  Carolina  v.  Katzenbach,  383  U.S.  301  (1966);  Oregon  v. 
Mitchell,  400  U.S.  112  (1970);  Dougherty  County,  Georgia,  Board  of 
Education  v.  White,  58  L.  Ed.  2d  269  (1978)  (holding  that  a  school  board 
in  Georgia  had  to  secure  federal  approval  before  enacting  a  regulation 
requiring  its  employees  to  take  a  leave  of  absence  from  a  paid  job  when 

'/  running  for  political  offici;).  v 

9.  Jones  v.  Alfred  H.  Mayer  Co.,  392  U.S.  409  (1968). 

10.  Runyon  v.  McCrary,  427  U.S.  160  (1976). 

11.  Katzenbach  v.  Morgan,  384  U.S.  641  (1966). 

12.  United  States  v.  Guest,  383  U.S.  745,  755  (1966);  see  also  United 
States  «.  Price,  383  U.S.  787  (1966). 
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transfer  from  the  states  to  the  federal  government  the  en- 
forcement and  preemption  power  over  the  subject-matter  of 
Section  1  of  ERA,  namely/ all  state  laws  that  have  tradition- 
ally made  distinctions  based  on  sex.  This  would  include  laws 
governing  marriage,  divorce,  child  custody,  family  property, 
inheritance,  widow's  privileges,  homosexual  activity,  abortion, 
prison  regulations,  insurance  rates,  and  private  schools. 

That  the  enforcement  power  over  ERA  will  be  in  the  hands 
of  the  federal  government  is  further  confirmed  by  its  legis- 
lative history.  In  all  earlier  versions  of  the  Federal  ERA,  from 
its  first  introduction  into  Congress  in  1923  until  1971,  Section 
2  read:  "Congress  and  the  several  states  shall  have  power, 
within  their  respective  jurisdictions,  to  enforce  this  article  by 
appropriate  legislation."  When  the  version  that  was  finally 
passed  was  introduced  in  1971,  the  .words  emphasized  above 
were  deleted. 


The  reach  of  Section  2  of  ERA  is  io  extensive  that  Senator 
Sam  J.  Ervin,  Jr.,  recognized  as  the 'dean  of  lawyers  in  the 
U.S.  Senate  until  his  recent  retirement,  told  the  Senate  on 
March  22,  1972: 

If  this  Equ?l  Rights  Amendment  is  adopted  by  the  states, 
it  will  come  near  to  abolishing  the  states  o?  this  Union  as 
viable  governmental  bodies.  I  think  it  will  virtually  reduce 
the  states  of  this  nation  to  meaningless  zeroes  on  the 
nation's  map.  I  think  it  will  transfer  virtually  all  the 
legislative  power  of  government  from  the  states  to  Con- 
gress.1 3 

The  vast  areas  of  legislation  subject  to  Section  1  of  ERA, 
because  of  traditional  distinctions- made  between  the  sexes, 
make  it  certain  that  the  shift  of  power  from  the  states  to 
the  federal  government  under  Section  2  of  ERA  would  be 
ever*  greater  than  under  the  enforcement  clauses  of  the 
Thirteenth,  Fourteenth  or  Fifteenth  Amendments.  Under 
the  maxim  cui  bono,  this  effect  is  more  than  sufficient  to 
explain  the  unprecedented  efforts  made  by  the  executive 
branch  of  .the  federal  government  to  induce  state  legislatures 
to  ratify  ERA.14 


13.  1 18  Cong.  Rcc.  9566  (1972). 

14.  E.g.,  the  spending  of  $5  million  by  the  National  Commission  on 
the  Observance  of  International  Women's  Year,  which  declared  that  "In 
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Even  if  all  fifty  ttatet  were  to  adopt  a  State  ERA,  their 
cumulative  effect  on  our  unique  American  federal  structure 
and  on  our  methods  of  fighting  wars  would  be  minitcule  com* 
pared  to  the  vast  changes  that  would  be  compelled  by  the 
Federal  ERA. 

Putting  aside  the  tremendous  effect  of  Section  2  of  the 
Federal  ERA,  we  will  now  compare  the  various  State  ERAs 
with  Section  1  of  the  Federal  ERA  in  order  to  determine 
whether  the  State  ERA  experience  offers  any  guidance  as 
to  what  th<j  proposed  Federal  ERA,  if  ever  ratified,  would 
accomplish.  '  In  this  analysis,  we  should  keep  in  mind  the 
limited  jurisdiction  of  the  State  ERAs  and  the  fact  that  state 
court  determinations  about  State  ERAs  would  not  be  binding 
on  federal  court  interpretations  of  the  .Federal  ERA. 

Ambiguouk  Terminology 

It  should  also  be  pointed  out  that  nowhere  in  the  Federal 
or  in  any  State  ERA  arex  the  terms  "equality  of  rights"  or 
"sex"  defined.  Tht  former  is  not  a  term  of  art  for  which  there 
are  legislative,  judicial,  or  dictionary  definitions.  It  is  a  neb- 
ulous phrase  that  can  mean  different  things  to  different  people, 
especially  in  situations  in  which  different  results  would  be 
obtained  depending  on  which  quality  of  the  asserted  right 
is  being  equalized.  The  phrase  came  into  our  constitutional 
lexicon  without  any  judicial  history  to  circumscribe  its  scope. 
"Sex"  is  a  word  with  a  half  dozen  different  dictionary  defini- 
tions which  may  be  loosely  divided  into  (a)  the  sex  you  are 

April  1975  the  IWY  Commission  members  were  appointed  and  on  April  14 
and  15  the  full  IWY  Commission  met  for  the  first  time  and  chose  ratifica- 
tion of  the  Equal  Rights  Amendment  as  its  top  priority  issue/'  that  'The 
following  resolution  was  unanimoully  passed:  The  National  Commission 
on  the  Observance  of  International  Women's  Year,  as  its  first  public 
action  and  highest  priority,  urges  the  ratification  of  the  Equal  Rights 
Amendment/9  and  that  "As  our  main  commitment  to  the  observance  of 
International  Women's  Year,  we  pledge  to  do  all  in  our  capacity  to  '^that 
the  Equal  Rights  Amendment  is  ratified  at  the  earliest  possible  moment/* 
U.S.  National  Commission  on  the  Observance  of  International  Woman's 
Year,  .  .  To  Form  A  More  Perfect  Union.  .  .":  Justice  for  American 
Women  219  (1976).  And  see  President  Carter's  Memorandum  for  the 
Heads  of  Departments  and  Agencies  on  Equality  for  Women,  1*  Weekly 
Comp.  of  Pres.  Doc.  1335  (July  20,  1978)  (directing  all  federal  officials 
to  lobby  for  ratification  of  the  proposed  Federal  ERA). 
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and  (b)  the  sex  you  do.  No  4ERA  tells  us  which  definitions  of 
sex  arc  covered.  No  ERA  excludes  any  definitions  of  sex. 

Comparing  the  texts  reveals  that  some  prohibit  a  denial  of 
rights  only  by  state  action,  but  others  have  no  such  limitation, 
indicating  a  broad  application  tp  activities  by  private  citizens. 
The  phrase  that  makes  this  difference  is  usually  "by  the  state." 
The  words  "under  the  law"  do  not  necessarily  determine  the 
state-action  limitation;  it  can  be  argued  that  we  arc  all  "under 
the  law." 

Despite  the  large  number  of  states  that  arc  alleged  to  have 
State  ERAs,  the  texts  reveal  a  great  difference  in  language, 
and  experience  reveals  a  great  iiifference  in  effect. 

The  Colorado  Constitution  reads:  "Equality  of  rights  under 
the  law  shall  nut  he  denied  or  abridged  by  the  state  of  Colorado 
or  any  of  its  political  subdivisions  on  account  of  sex."  1 5 

The  Hawaii  Constitution  reads:  "Equality  of  rights  under 
the  law  shall  not  be  denied  or  abridged  by  the  state  pn  account 
of  sex."  16  r 

The  Maryland  Constitution  lias  the  same  language  but  does 
not  limit  the  scope  to  state  action:  "Equality  of  rights  under 
the  law  shall  not  be  abridged  or  denied  because  of  sex."  1  7  , 

Two  state  constitutions,  which  aave  language  similar  to  the 
proposed  Federal  ERA,  do  not  lirriir  the  scope  of  control  to 
state  action,  but  do  limit  the  benefits  to  individuals.  The 
Pennsylvania  Constitution  reads:  "Equality  of  rights  under  the 
law  shall  not  be  denied  or  abridged  in  the  Commonwealth  of 
Pennsylvania  because  of  the  sex  of  the  individual."1 8  Note 
that  the  language  says  "in"  Pennsylvania,  not  "by"  Pennsyl- 
vania. The  New  Mexico  Constitution  reads:  "Equality  of  rights  I 
under  law  shall  not  be  denied  on  account  of  the  sex  of  any 
person." 19  J 

No  case  has  yet  addressed  the  issue  of  what  difference  it 
may  make  to  limit  the  benefits  to  individuals  or  to  persons. 
It  would  appear  to  exclude  corporations  froir  having  a  cause  of 

15.  Colo.  Const,  art.  2.  §29  (adopted  Nov.  7,  1972:  effective  Jan/fl, 
1973).  " 

16.  Hawaii  Const,  art.  1,  §21  (adopted  Nov.  7,  1972). 

17.  Md.  Const,  art.  46  (ratified  Nov.  7,  1972). 

18.  Pa.  Const,  art.  1 .  §28  (adopted  May  1 8,  1971). 

19.  N.M.  Const,  art.  2.  §18  (adopted  Nov.  7,  1972;  effective  July  1, 
1973). 
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action.  It  should  surely  exclude  non-hhman  rights;  it  was  sug- 
gested during  the  debate  on  the  Federal  ERA  that  it  is  broad 

enough  to  outlaw  any  distinction  between,  say,  male  and 

female  dogs. 

It  could  also  be  argued  that  the  Pennsylvania  and  the  New 
Mexico  State  ERAs  would  not  cover  collective  rights.  This 
could  bfc  an  important  field  because  the  prohibition  of  dis- 
crimination on  the  basis  of  sex  which  appears  in  Title  VII 
and  Title  IX  of  the  Federal  Civil  Rights  Act  has  been  in- 
terpreted! by  the  courts  and  by  federal  agencies  in  the  employ- 
ment and  education  fields,  respectively,  as  permitting  or  requir- 
ing affirmative  action  on  a  group,  or  collective,  basis.  20 
Although  the  word  ''qUota"  is  almost  nfcver  used,  the  targets, 
goals,  timetables,  and  profiles  are  expressed  in  statistical  terms 
to  measure  members  of  an  identifiable  group.  Since  affirmative 
action  programs  accord  rights  to  groups  rather  than  to  indi- 
viduals, it  could  be  argued  that  the  Pennsylvania  and  New 
*  Mexico  State  ERAs  would  not  permit  affirmative  action. 
The  original  sponsors  of  the  Federal  ERA  certainly  planned  it 
to  include  affirmative  action  for  women  and  so  stated  in  con- 
gressional debate.  3 1 

The  Washington  State  ERA  adds  the  phrase  "and  respon- 
sibility": "Equality  of  rights  and  responsibility  undejr  the  law 
shall  not  be  denied  or  abridged  on  account  of  sex."  22  That 
extra  word  is  explicit  reedgnition  of  the  fact  that  the  sex- 
neuterization  of  legislation  involves  imposing  responsibilities 
as  well  as  granting  rights.  One  person's  right  may  be  another's 
responsibility  or  duty. 

The  Alaska  Constitution  is  one  of  several  state  constitutions 
that  limit  the  application  of  ERA  to  civil  and  political  rights: 
"No  person  is  to  be  denied  the  enjoyment  of  any  civil  or 
political  right  because  of  race,  color,  creed,  sex  or  national 
origin."23  This  language  would  include  political  rights  such  as 

20.  See,  e.g.,  EEOC  v.  American  Telephone  &  Telegraph  Co..  365  F. 
Supp.  1105  (E.  D.  Pa.  1973). 

21.  See,  e.g.,  Brown,  Emerson,  Falk,  Sc  Freedman,  "The  Equal  Rights 
Amendment:  A  Constitutional  Basis  for  Equal  Rights  for  Women,"  80 
Yale  L.  J.  871,  904.  The  authors  assert  that  affirmative  action  for  women 
is  wholly  compatible  with  the  absolute  nature  of  ERA. 

22.  Wash.  Const,  art.  31  §1  (approved  Nov.  7, 1972). 

23.  Alas.  Const,  art.  1,  §3  (approved  Aug.  22, 1972;  effective  Oct.  14, 
1972). 
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voting  and  running  for  office  and  civil  rights  such  as  freedom  of 
speech,  press,  religion,  travel,  education,  the  right  to  make 
contracts,  to  sue  and  to  engage  in  a  useful  occupation.  Argu- 
ably, this  language  might  exclude  the  various  rights  which  are 
not  civil  or  political  rights,  such  as  preferential  property  rights 
and  support  and  custody  rights  belonging  to  wives,  insurance 
benefits,  or  fringe  benefits  in  employment. 

The  Montana  Constitution  is  similar:  "Neither  the  state  nor 
any  person,  Arm,  corporation,  or  institution  shall  discriminate 
against  any  person  in  the  exercise  of  his  civil  or  political  rights 
on  account  of  race,  color,  sex,  culture,  social  origin  or  condition, 
or  political  or  religious  ideas/'  24  This  language  is  broad  in  that 
it  extends  to  all  kinds  of  private  action  as  well  as  governmental 
action,  but  it  is  limited  in  scope  to  civil  and  political  rights. 

The  Illinois  Constitution  has  one  of  the  so-called  State  ERAs 
that  are  not  "equal  rights"  amendments  at  all  because  they  do 
not  use  the  undefined  "equality  of  rights*'  language.  The  Illinois 
Constitution  uses  the  familiar  and  judicially  more  precise 
language  of  the  Fourteenth  Amendment:  "The  equal  protection 
of  the  laws  shall  not  be  denied  or  abridged  on  account  of  sex 
by  the  state  or  its  units  of  local  government  and  school  dis- 
tricts."2 5  "Equal  protection  of  the  laws,"  through  a  century  of 
litigation,  has  not  been  held  to  mean  that  every  person  must 
be  treated  equally,  but  that  persons  similarly  situated  must  be 
similarly  treated,  thereby  allowing  classifications  for  rational 
legislative  purposes.  The  "equal  protection"  amendments, 
therefore,  have  a  wholly  different  parentage  from  that  of  the 
"equal  rights"  amendments.  It  is  a  mistake  to  assert  that  a 
state  has  an  ERA  when  it  actually  has  an  EPA  (Equal  Protection 
Amendment). 

Connecticut  also  has  an  "equal  protection"  amendment 
instead  of  an  "equal  rights"  amendment:  "No  person  shall 
be  denied  the  equal  protection  of  the  law  nor  be  subjected  to 
segregation  or  discrimination  in  the  exercise  or  enjoyment  of 
his  or  her  civil  or  political  rights  because  of  religion,  race, 
color,  ancestry,  national  origin  or  sex."  26 

In  another  group  of  states,  "sex"  is  simply  included  in  a 

24.  Mont.  Const,  art.  2,  §4  (adopted  June  6, 1972). 

25.  111.  Const,  art.  1,  §18  (adopted  Dec.  15»  1970;  effective  July  1, 
1971). 

26.  Conn.  Const,  art.  1,  120  (adopted  Nov.  5, 1974). 
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catchall  anti-discrimination  provision.  While  the  language  may 
appear  to  be  as  strict  as  that  of  the  Federal  ERA,  the  courts 
have  not  construed  this  type  of  State  ERA  as  requiring  an 
absolutist  interpretation.  Although  this  difference  is  nowhere 
explained  in  judicial  opinions,  it  is  reasonable  to  argue  that  the 
legislative  history  and  adoption  by  the  voters  of  a  general 
provision  barring  discrimination  against  various  minorities  do 
not  reveal  sufficient  identification  of  the  "sex"  issue  to  justify 
overturning  traditional,  rational  differences  of  treatment 
between  males  and  females. 

The  Texas  Constitution  states:  "  Equality  under  the  law  shall 
not  be  denied  or  abridged  because  of  sex,  race,  color,  creed,  or 
national  origin/*  27 

The  New  Hampshire  Constitution  reads:  "Equality  of  rights 
under'  the  law  shall  not  be  denied  or  abridged  by  this  state  on 
account  of  race,  creed,  color,  sex  or  national  origin."  2  8 

Massachusetts  was  the  most  recent  state  to  insert  a  general 
anti-discrimination  provision  into  its  Constitution:  "Equality 
under  the  law  shall  not  be  denied  or  abridged  because  of  sex, 
race,  color,  creed,  or  national  origin/** 

The  Virginia  Constitution  also  uses  general  anti-discrimi- 
nation.  language  but  adds  an^qfcpress  qualifying  clause  that 
carves  a  clear  exception  to  the  other^tf  broad  mandate: 

.  .  the  right  to  be  free  from  any  goVe^B^tnta]  discrimination 
upon  the  basis  of  religious  convfeiion,  race,  color,  sex,  6r 
national  origin  shall  not  bt  ^rid0K0,  except  that  the  mere 
separation  of  the  sexes  snadf  not  be  considered  discrimi- 
nation." 30  That  last  clautif  should  djtolinate  the  restroom 
argument  in  connection  with  the  Virginia  ERA. 

Pitfalls  of  An  Absolute  Mandate 

The  Virginia  State  ERA  proves  that  constitutional  draftsmen 
know  that  a  prohibition  against  all  sex  discrimination  also  bans 
sex-separation  unless  that  is  specifically  excepted.  Ever  since 
Brown  v.  Board  of  Education*1  in  1954,  it  has  been  consti- 

27.  Tex.  Const,  art.  1,  S Sa  (adopted  Nov.  7, 1^72). 

28.  N.  H.  Const.  Pt.  1,  art.  2d  (1974). 

29.  Mass.  Const,  art.  1  (adopted  Nov.  2,  1976). 

30.  Va.  Const,  art.  1,  111  (ratified  Nov.  3,  1970;  effective  July  1, 
1971). 

31.  347  U.S.  483  (1954). 
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tutionally  clear  that,  in  matters  of  race,  separate-but-equal  is 
not  equal  but  discriminatory.  The  obvious  implications  of  the 
unique  language  in  the  Virginia  ERA  probably  explain  why 
ERA  proponents  usually  omit  Virginia  from  the  list  of  states 
having  a  State  ERA.  The  Connecticut  ERA  forbids  segregation 
because  of  sex,  but  that  must  be  read  in  the  context  of  the 
equal-protection  language  which  permits  rational  classifications. 

The  Louisiana  Constitution  also  proves  that  some  states  fully 
understand  the  pitfalls  of  an  absolute  mandate  against  all  sex 
discrimination  and  want  to  guard  against  its  rigidity.  Its  consti- 
tutional provision  has  a  unique  wording:  "No  law  shall 
arbitrarily,  capriciously,  or  unreasonably  discriminate  against 
a  person  because  of  birth,  age,  sex,  culture,  physical  condition, 
or  political  ideas  or  affiliations."3  3 

The  Utah  and  Wyoming  provisions  are  also  usually  omitted 
from  lists  of  State  ERAs  on  the  pretext  that  they  w<*re  enacted 
in  the  1890s  and,  therefore,  are  not  relevant  to  the  current 
controversy.  However,  their  language  is  just  as  modern. 

The  Utah  Constitution  reads:  "The  rights  of  citizens  of  the 
state  of  Utah  to  vote  and  hold  office  shall  not  be  denied  or 
abridged  on  account  of  sex.  Both  male  and  female  citizens  of 
this  state  shall  enjoy  equally  all  civil,  political  and  religious 
rights  and  privileges."33  The  Utah  ERA  sounds  as  though  it 
were  written  in  the  1970s.  Perhaps  those  who  exclude  Utah 
from  the  discussion  would  rather  not  call  public  attention  to 
the  fact  that  Utah  —  which  has  repeatedly  refused  to  ratify  the 
Federal  ERA  -  gave  women  the  right  to  vote  a  full  generation 
before  the  Women's  Suffrage  Amendment  was  added  to  the 
U.S.  Constitution. 

The  Wyoming  Constitution  reads:  "Since  equality  in  the 
enjoyment  of  natural  and  civil  rights  is  only  made  sure  through 
political  equality,  the  laws  of  this  state  affecting  the  political 
rights  and  privileges  of'its  citizens  shall  be  without  distinction 
of  race,  color,  sex,  or  any  circumstance  or  condition  whatsoever 
other  than  individual  incompetency,  or  unworthiness  duly  as- 
certained by  a  court  of  competent  jurisdiction."34 


32.  La.  Const,  art.  1,  §3  (adopted  Apr.  20,  1974;  effective  Jan.  1, 
1975). 

33.  Utah  Const,  art.  4,  §1  (1896). 

34.  Wyo.  Const,  art.  1,  §3  (1890). 
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Determining  the  intent  of  the  legislatures  and  of  the  voters 
(in  states  which  require  referenda  on  state  constitutional 
amendments)  who  approved  State  ERAs  is  made  extremely 
difficult  by  the  way  the  operative  language  was  often  sur- 
rounded by  other  language,  especially  in  the  constitutions  of 
those  states  where  sex  was  included  in  a  general  prohibition 
against  discrimination  on  account  of  race,  creed,  color,  or 
national  origin.  In  the  1970s,  there  was  almost  no  way  such  a 
proposal  could  fail.  The  debate  on  sex  equality  could  hardly 
be  separated  from  the  rest,  of  the  clause,  either  in  debate  or  in 
the  minds  of  the  legislators  or  citizens. 

Furthermore,  many  states  added  other  language  which  made 
identification  of  the  sex-equality  issues  almost  impossible. 
Thus,  the  ballot  Which  confronted  the  Massachusetts  voters  on 
election  day  in  November  1976  asked  for  a  yes  or  no  vote  on 
a  paragraph  that  looked  like  an  excerpt  from  the  Declaration  of 
Independence: 

All  people  are  born  free  and  equal,  and  have  certain 
natural,  Essential,  and  unalienable  rights;  among  which 
may  be  reckoned  the  right  of  enjoying  and  defending 
their  lives  and  liberties;  that  of  acquiring,  possessing 
and  protecting  property;  in  fine,  that  of  seeking  and 
obtaining  their  safety  and  health.  Equality  under  the  law 
shall  not  be  denied  or  abridged  because  of  sex,  race,  color, 
creed,  or  national  origin.3  5 
After  passage,  the  voters  were  told  they  had  approved  a  State 
ERA,  and  litigation  began  to  try  to  enforce  it  as  an  absolute 
standard. 

Several  states  buried  their  State  ERAs  in  a  section  that 
starts  with  non-controversial  language  already  included .  in 
the  U.S.  Constitution.  Montana  preceded  its  ERA,  in  the 
same  paragraph,  with:  "The  dignity  of  the  human  being  is 
inviolable.  No  person  shall  be  denied  the  equal  protection  of 
the  laws."36  The  New  Mexico  Constitution's  ERA  starts 
off  like  this:  "No  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law;  nor  shall  any  person 
be  denied  equal  protection  of  the  laws."37  The  Louisiana 

35.  Mais.  Const,  art.  1  (adopted  Nov.  2.  1976). 

36.  Mont.  Const,  art.  2.  14  (adopted  June  6,  1972). 

37.  N.  M.  Const,  art.  2,  f  18  (adopted  Nov.  7,  1972;  effective  July  1, 
1973). 
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ERA  paragraph  starts  with:  "No  person  shall  be  denied  the 
equal  protection  of  the  laws.  No  kaw  shall  discriminate  against  a 
person  because  of  race  or  religious  ideas,  beliefs,  or 
affiliations."3*  Many  states  have  Bill  of  Rights  and  Equal 
Protection  language  somewhere  in  their  constitutions.  The 
point  here  is  that  it  is  difficult  to  detect  a  legislative  or  a 
people's  intent  to  impose  an  absolute-standard  ERA  when 
ERA  was  the  last  sentence  in  a  paragraph  of  familiar,  respected, 
redundant  constitutional  language,  t 

When  an  ERA  is  put  into  anly  constitution,  what  becomes  the 
law  of  the  state  is  not  merely)  an  idea  or  a  hope  or  a  goal,  but  a 
specific  set  of  words  that  muit  be  obeyed.  Those  words  either 
have  definite  meanings  in  the  English  language  or,  if  the 
meanings  are  imprecise,  they  will  be  defined  later  by  the  courts. 

The  wide  variations  in  the  language  of  the  various  State 
ERAs,  combined  with  the  imprecision  and  lack  of  definition 
of  the  operative  terms,  mean  that  courts  have  a  wide  latitude  to 
do  as  they  please  in  interpreting  the  State  ERAs  and  the  State 
EPAs  (Equal  Protection  Amendments).  There  is  absolutely  no 
assurance  that  the  courts  of  one  state  will  follow  the  interpre- 
tation of  another  or  that  the  federal  courts  will  follow  any 
state  court. 

So  far  there  has  been  relatively  little  litigation  based  upon 
State  ERAs.  There  is  no  indication  that  the  women's  movement 
is  instigating  test  cases  to  force  a  speedy  judicial  clarification 
of  what  it  would  mean  to  our  society  to  have  ERA  interpreted 
on  an  absolute  standard.  Enough  litigation  has  taken  place, 
however,  to  see  that  a  general  pattern  is  emerging  in  the  courts, 
(a)  If  possible,  courts  are  avoiding  the  interpretation  of  their 
State  ERA  by  deciding  cases  on  some  other  basis,  (b)  In  states 
that  have  authentic  State  ERAs  (those  which  contain  language 
closely  paralleling  Section  \  of  the  Federal  ERA),  courts  are 
generally  using  a  literal  and  inflexible  interpretation,  following 
the  plain  meaning  rule,  (c)  The  rest  of  the  so-called  State  ERA 
states  (whether  they  have  an  equal-protection  provision  or  a 
civil-and-political-rights  provision  or  a  race-creed-colc^r-sex 
provision)  are  following  the  standard  of  review  traditional  under 
the  Equal  Protection  Clause  of  the  Fourteenth  Amendment; 

38.  La.  Const,  art.  1,  13  (adopted  Apr.  20,  1974;  effective  Jan)  1, 
1975). 


211 


206 


that  is,  a  legislature  is  permitted  to  classify  on  a  rational  basis 
when  the  classification  is  related  to  a  permissible  legislative 
goal  and  does  not  violate  a  fundamental  interest. 

Of  course,  where  the  equal  protection  analysis  is  used,  the 
alleged  State  ERA  becomes  a  constitutional  redundancy 
because  all  fifty  states  now  enjoy  the  full  protection  of  the 
Fourteenth  Amendment  of  the  U.S.  Constitution. 

Only  six  State  ERAs  have  language  sufficiently  like  Section  1 
of  the  Federal  ERA  that  they  can  reasonably  be  considered  to 
offer  guidance  about  the  meaning  and  effect  of  the  proposed 
Federal  ERA:  Colorado,  Hawaii,  Maryland,  Pennsylvania; 
New  Mexico,  and  Washington. 


TALLY  ON  THE  SCOPE  OF  THE  STATE  ERAS 

Same  language  as  the  Federal  ERA:  0 
No  state  affects  any  federal  laws  or  shifts  any 
power  from  the  states  to  the  federal  government. 

♦Same  language  as  Section  1  of  the  Federal  ERA:  2 
Colorado,  Hawaii 

♦Same  language  as  Section  1  of  the  Federal  ERA,  but 
not  limited  to  state  action:  2 
Maryland,  Washington 

♦Same  language  as  Section  1  of  the  Federal  ERA,  but 
limited  to  individuals  or  persons:  2 
New  Mexico,  Pennsylvania 

Limited  by  express  exception  for  the  separation  of  the  sexes:  1 
Virginia 

Limited  to  unreasonable  discriminations  only:  1 
Louisiana 

Limited  to  civil,  political  and  religious  rights  only:  5 
\        Alaska,  Connecticut,  Montana,  Utah,  Warning 

Limited  to  cqual-protcction-typc  coverage,  which  allows 
rational  classifications:  2 
\     Connecticut,  Illinois 


Limited  to  state  action  (not  private  action): 
\    Colorado,  Hawaii,  Illinois,  Louisiana, 
\   New  Hampshire,  Virginia,  Wyoming 


\ 

\ 
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Extended  to  private  action  as  well  as  governmental:  10 
Alaska,  Connecticut,  Maryland,  Massachusetts,  Montana, 
New  Mexico,  Pennsylvania,  Texas,  Utah,  Washington  ' 

Legislative  purpose  clouded  because  sex  is  only  one  of 

many  prohibited  categories:  6 

Connecticut,  Massachusetts,  New  Hampshire 

Texas,  Virginia,  Wyoming 

Legislative  purpose  clouded  because  it  follows 
non-controversial,  constitutionally-redundant  language:  3 
Massachusetts,  Montana,  New  Mexico 

Legislative  purpose  clouded  because  of  enactment  in  the 
19th  century:  /  2 

Utah,  Wyoming 


*The  only  State  ER As  that  should  be  compared  to  Section  1  of  the 
Federal  ERA. 

Effect  On  Familv  Law 

4 

When  proponents  were  presenting  their  case  for  passage  of 
the  Federal  Equal  Rights  Amendment  to  Congress  in  1971  and 
1972,  they  used  as  their  principal  legal  statement  about  its 
anticipated  effects  an  article  of  some  one  hundred  pages  in  the 
Yale  Law  Journal.  The  article  was  quite  frank  in  proclaiming 
that  the  adoption  of  a  Federal  ERA  "will  give  strength  and 
purpose  to  efforts  to  bring  about  a  far-reaching  change  which, 
for  some,  may  prove  painful/'3  9 

The  chief  victims  of  these  "painful"  effects  of  the  "far- 
reaching  change"  will  be  wives  and  mothers*  This  is  the  ines- 
capable conclusion  to  be  drawn  from  the  family  law  litigation  * 
in  the  states  that  have  adopted  authentic  State  ERAs. 

In  Washington,  which  has  a  State  ERA,  the  court  admonished 
wives  to  face  up  to  what  ERA  means: 

It  is  to  be  remembered  that  while  the  61st  amendment 
to  the  Constitution  of  the  State  of  Washington,  approved 
November  7,  1972f  is  commonly  referred  to  as  the  Equal 
Rights  Amendment,  it  firmly  requires  equal  responsibilities 
as  well.  This  amendment  is  the  touchstone  of  the  develop- 

39.  Brown,  Emerion,  Falk,  &r  Frecdman,  The  Equal  Rights  Amend- 
ment: A  Constitutional  Basis  for  Equal  Rights  for  Women,  80  Yale  L.  I. 
871,884  (1971). 
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ing  case  and  statute  law  in  the  area  of  marriage  disso- 
lution.40 

The  holding  in  this  case,  Smith  v.  Smith,  was  that  ERA  requires 
equal  responsibilities  ot  parents  for  child  support  and  that  the 
ex-husband  can  get  his  support  obligations  reduced  to  meet  the 
ERA  standard. 

Wives  have  traditionally  had  in  this  country  a  great  variety 
of  extensive  rights  based  on  their  marital  status,  as  a  result  of 
our  public  policy  to  respect  the  family  as  the  basic  unit  of 
society,  and  as  a  statutory  and  common-law  balance  to  the 
biological  fact  that  only  women  have  babies.  These  rights, 
which  vary  from  state  to  state,  include  the  wife's  right  of 
financial  support  in  an  ongoing  marriage,  the  right  of  separate 
maintenance  and  payment  of  attorney's*  fees  during  divorce 
litigation,  the  right  to  alimony  after  divorce,  the  right  to  a 
presumption  of  custody  of  her  children,  rights  against  her 
husband's  alienation  of  his  property  during  his  life  or  by  will, 
and  a  variety  of  special  benefits  accorded  to  widows. 

Such  benign  discrimination  is  wholly  in  harmony  with  the 
Equal  Protection  Clause  and  was  seldom  challenged  prior  to 
the  1970s.  The  U.S.  Supreme  Court  in  Kahn  v.  Shevin*1  made 
clear  the  current  constitutionality  and  relevancy  of  such  prefer- 
ential statutes  designed  for  the  benefit  of  wives  and  widows. 
The  Court  held  that,*  consistent  with  the  Equal  Protection 
Clause,  a  legislature  can  make  a  rational  classification  of  widows 
as  a  class  of  people  who  need  a  special  benefit.  The  Court 
upheld  Florida's  property  tax  exemption  for  widows.  The 
challenge  to  the  Florida  statute  was  strongly  supported  by 
pro-ERA  lawyers. 

The  states  that  have  State  ERAs  are  blazing  the  trail  of  the 
"painful"  effects  of  applying  an  absolute  standard  of  equality 
to  the  marital  and  parental  relationships.  They  provide  a 
window  into, which  we  can  look  to  see  what  "equality  of  rights9' 
means  when  applied  to  the  husband-wite  relationship. 

Maryland  is  a  State  ERA  state.  In  Coleman  v.  Maryland,4  2 
the  Court  of  Special  Appeals  held  that  the  statute  which  makes 
it  a  crime  for  a  husband  to  fail  to  support  his  wife  is  unconsti- 
tutional under  the  State  ERA.  The  court  said  that  this  statute 

40.  Smith  v.  Smith,  13  Wash.  App.  381,  534  P.2d  1033  (1975). 

41.  416U.S.351  (1974). 

42.  37  Md.  App.  322, 377  A.2d  553  (1977). 
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'"establishes  a  distinction  solely  upon  the  basis  of  sex"  and 
"such  distinctions  are  now  absolutely  forbidden"  by  the  State 
ERA. 

The  court  discussed  the  social  policy  and  the  history  of  the 
law  which  made  it  the  duty  of  the  husband  to  support  his  wife, 
calling  it  "warp  and  woof  of  the  prevailing  ethos"  of  the  nine- 
teenth century.  All  that  is  changed  now,  according  to  the  court; 
"that  view  has  «been  subjected  to  a  series  of  violent  cultural 
shocks'.  The  Equal  Rights  Amendment  of  1972  more  accurately 
reflects  the  ethos  or  Zeitgeist  df  this  time."  The  court  held  that 
the  support  statute  "is  no  longer  the  public  policy  of  this  state." 

Newspapers  which  had  been  strong  supporters  of  ERA  were 
made  very  uncomfortable  by  this  decision,  calling  it  "an 
unfortunate  conflict"  of  sexual  justice,  but  admitted  that  the 
court  had  "no  alternative"  under  the  State  ERA.  The  news- 
papers accurately  pointed  out  that,  while  imprisonment  for 
nonsupport  is  seldom  imposed,  the  threat  of  imprisonment  is 
a  most  valuable  and  necessary  tool  "to  impress  upon  husbands 
their  financial  responsibility."43  It  is  almost  the  only  tool 
available  to  reduce  the  welfare  rolls  because,  in  the  absence 
of  this  law  and  the  remedies  available  under  it,  a  large  group 
of  women  become  the  financial  responsibility  of  the  taxpayers. 

Pennsylvania  is  a  State  ERA  state  and,  because  of  the  State 
ERA,  wives  have  lost  their  common  law  and  statutory  right  to 
have  their  necessaries  paid  for  by  t  heir  husbands. 

This  common  law  right  has  been  a  right  of  wives  for  centuries 
and  is  an  essential  ingredient  of  the  concept  of  the  right  of  the 
wife  to  be  supported  in  her  home.  The  Pennsylvania  statute 
read  as  follows: 

In  all  cases  where  debts  may  be  contracted  for  necessaries 
for  the  support  and  maintenance  of  the  family  of  any 
married  woman,  it  shall  be  lawful  for  the  creditor  in  such 
case  to  institute  suit  against  the  husband  and  wife  for  the 
price  of  such  necessaries,  and  after  obtaining  a  judgment, 
have  an  execution  against  the  husband  alone.  4 
In  Albert  Einstein  Medical  Center  v.  Gold,45  the  issue  was 
whether,  under  the  law  which  obligated  the  husband  to  pay 


43.  Baltimore  Sun,  Sept.  26,  1977,  Editorial,  at  A12. 

44.  48  Pa.  Cons.  Stat.  116. 

45.  48  Pa.  Fiduc.  337, 66  Pa.  D.  8c  C.  2d  347  (1974). 
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for  his  wife's  necessaries,  the  State  ERA  would  obligate  the 
wife  to  pay  for  her  husband- s  necessaries.  The  Gold  court  held 
the  law  unconstitutional  under  the  State  ERA  but,  instead  of 
invalidating  it,  extended  the  husband's  liability  to  the  wife 
and  required  her  to  pay  for  her  husband's  medical  and  hospital 
expenses.  1 

In  Gold,  the  court  apparently  could  not  resist  this  caveat 
to  wives: 

/  The  matter  before  us  is  yet  another  example  of  the  impact 

of  the  Equal  Rights  Amendment  upon  the  lives  of  all 
citizens  of  the  Commonwealth  and,  once  again,  demon- 
strates that  those  who  seek  to  expand  the  equal  rights  con- 
cept must  be  prepared  to  accept  the  burdens  as  well  as 
the  benefits  of  such  expansion. 
The  court  did  not  say  what  the  "benefits"  are,  but  Gold  and 
the  subsequent  "necessaries"  cases  described  below  surely 
make  clear  some  of  the  burdens. 

Two  years  later  in  Albert  Einstein  Medical  Center  v. 
Nathans,4  6  the  court  faced  the  same  law  in  its  traditional  cir- 
cumstances: the  question  of  payment  for  a  wife's  necessares. 
The  "necessaries"  involved  in  this  case  were  medical  and  hospi- 
tal services  provided  to  the  wife  in  an  ongoing  marriage  which 
were  conceded  to  be  "necessary  for  her  health,  well-being  and 
comfort."  The  court  simply  nullified  the  common  law  artel 
statutory  responsibility  of  a  husband  to  pay  for  his  wife's 
"necessaries,"  noting  that  these  include  not  only  medical  care, 
but  also  food,  clothing,  and  shelter. 

The  court  waxed  very  righteous  in  applying  the  absolute 
standard  under  the  State  ERA.  The  court  held  thai  "all  legal 
distinctions  based  on  the  male  or  female  role  in  the  marital 
relationship  are  rendered  inoperative  by  the  [State  ERA] 
amendment"  and  that  the  common  law  concept  obligating  the 
husband  to  pay  for  his  wife's  necessaries  is  "repugnant  to  the 
Equal  Rights  Amendment."  The  court  took  judicial  notice  of 
what  it  called  "medical  and  scientific  advances  which  have 
increased  both  production  and  population  .  .  .  have  made  birth 
control  a  desirable  social  objective,  and  have  been  factors 
liberating  her  [a  wife]  from  the  common  law  requirements 
that  tethered  her  to  her  husband  and  her  husband's  home." 

46.  Legal  Intelligencer,  Aug.  24,  1977,  at  1,  col.  1  (Phila*  County 
Ct.  C.  P.  1977). 
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'Painful9  Effects  of  ERA 

Thus,  it  is  clear  that  whichever  way  a  State  ERA  is 
interpreted  by  the  courts  -  to  extend  liability  to  both  sexes  a* 
in  Gold  or  to  nullify  the  husband's  liability  as  in  Nathans  - 
the  Pennsylvania  wife  suffers  the  "painful"  effects  of  the 
"far-reaching  change"  forced  upon  her  by  the  State  ERA. 

A  year  later  in  Nan  Duskin,  Inc.  v.  Parks*1  the  same  court 
"confirm [cd] 99  the  Nathans  decision,  again  calling  the  law  that 
a  husband  is  liable  for  his  wife's  necessaries  "repugnant99  to  the 
State  ERA.  The  £ourt  further  justified  and  affirmed  the  Nathans 
approach  over  the  earlier  Gold  approach,  saying,  "where  a  rule 
of  law  is  repugnant  to  the  Constitution  it  is  the  duty  of  the 
court  to  strike  it,  not  to  add  provisions  to  it  that  will  make  it 
conform  to  the  constitutional  provision.  The  latter  function  is 
legislative." 

The  Duskin  court  further  explained  that  "reliance  on  the 
Support  Law,  62  P.S.  1921,  adds  nothing  to  defendant's  po- 
sition [because  the]  duty  to  support  based  on  family  relation- 
ship depends  on  dependence  and  indigency.9'  In  other  words, 
although  the  Support  Law  was  not  the  principal  issue  in  this 
case,  the  court  clearly  pointed  the  "developing"  law  in  the 
direction  of  establishing  indigency  or  dependency  as  the  only 
basis  for  a  wife's  claim  of  financial  support  from  her  husband 
in  a  state  with  a  State  ERA.  Under  ERA,  a  wife  will  have  no 
claim  to  the  financial  support  of  her  husband  just  because 
she  is  a  wife  and  mother. 

The  implications  of  these  decisions  for  the  social  and  eco- 
nomic integrity  of  the  family  unit  arc  "far-reaching"  indeed. 
In  the  ERA  world,  there  will  be  no  right  of  the  homemaker 
to  make  her  career  in  the  home  unless  she  can  prove  she  is 
indigent  or  about  to  go  on  welfare. 

In  DiFlorido  v.  DiFlorido**  the  Pennsylvania  Supreme 
Court  nullified  the  presumption  of  a  husband's  ownership 
of  household  goods  used  and  possessed  by  both  spouses  and 
replaced  it  with  a  presumption  upon  divorce  that  such  property 
is  jointly  owned.  The  ERA  proponents  claim  that  this  case  is 
a  gain  for  wives.  Actually  it  isn't  necessarily  any  such  thing. 

47.  Legal  Intelligencer,  Mar.  15.  1978,  at  1,  col.  \  (Phila.  County 
Ct.  C.  P.  1978). 


48.  459  Pa.  641,  331  A.  2d  1  74  (1975). 
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Divorce  settlements  have  traditionally  awarded  the  house  and 
its  effects  to  the  wife.  To  any  extent  that  DiFlorido  may  be 
beneficial,  the  same  result  could  have  been  secured  by  statutory 
change  or  an  equal  protection  suit. 

In  Henderson  v.  Henderson,49  the  Pennsylvania  Supreme 
Court  ruled  that  the  statute  which  allowed  payment  of  alimony 
pendente  lite  (support  during  litigation),  counsel  fees  and  ex- 
penses  to  wives  is  unconstitutional  under  the  State  ERA. 
Before  the  court  could  nullify  or  extend  the  old  law,  the 
legislature  extended  liability  for  such  payment  to  wives.  Thus, 
the  State  ERA  has  cost  wives  their  exclusive  right  to  receive 
alimony  pendente  lite,  counsel  fees  and  expenses,  and  wives 
have  acquired  the  new  "right"  to  have  'the  court  hold  them 
Habit  to  make  similar  payments  to  their  husbands. 

The  court  again  lectured  wives  on  their  new  marital  relation- 
ship  under  the  State  ERA: 

The  sex  of  citizens  of  this  Commonwealth  is  no  longer 
a  permissible  factor  in  the  determination  of  their  legal 
rights  and  legal  responsibilities.  The  law  will  not  impose 
different  benefits  or  different  burdens  upon  the  members 
of  a  society  based  on  the  fact  that  they  may  be  man  or 
woman.  .  .  .  The  right  of  support  depends  not  upon  the 
sex  of  the  petitioner  but  rather  upon  need  in  view  of  the 
relative  financial  circumstances  of  the  parties. 
This  decision  puts  the  Pennsylvania  Supreme  Court's  im- 
primatur onr  the  notion  that,  under  ERA,  the  only  wives  who 
can  claim  support  from  their  husbands  are  indigent  wives. 

In  Wiegand  v.  Wiegand,*0  the  Pennsylvania  Superior  Court 
nullified  the  statutory  rights  of  wives  to  divorce  from  bed  and 
board  (separate  maintenance)  and  to  receive  alimony  pendente 
lite  and  attorneys'  fees,  as  .unconstitutional  under  the  State 
ERA.  The  subsequent  reversal  by  the  Pennsylvania  Supreme 
Court  resulted  only  because  the  ERA  had  been  improperly 
raised  sua  sponte  by  the  Superior  Court  rather  chan  being 
raised  by  the  parties. 

In  Conway  v.  Dana* 1  the  Pennsylvania  Supreme  Court 

49.  458  Pa.  97,  327  A.  2d  60  (1974). 

50.  226  Pa.  Super.  Ct.  278,  310  A.  2d  426  (1973),  mU,  461  Pa.  482, 
337  A.  2d  256(1975). 

51.  456  Pa.  536,  318  A.  2d  324  (1974);  the  Maryland  ERA  had  a 
simUar  effect  in  Rand  v.  Rand,  280  Md.  508,  374  A.  2d  900  (1977). 
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invalidated,  under  the  State  ERA  the  statute  that  placed  the 
primary  duty  of  support  for  a  minor  child  on  the  father.  The 
court  stated  that  this 

presumption  is  clearly  a  vestige  of  the  past  and  incom- 
patible with  the  present  recognition  of  equality  of  the 
sexes.  Thf  law  must  not  be  reluctant  to  remain  abreast 
with  the  development  of  society  and  should  unhesitatingly 
discard  former  doctrines  that  embody  concepts  that  have 
since  been  discredited. 

Again,  the  court  gave  its  views  on  how  the  marital  relation- 
ship should  be  structured:  "Support,  as  every  other  duty 
encompassed  in  the  role  of  parenthood,  is  the  equal  respon- 
sibility of  both  mother  and  father."  Note  that  the  court  did 
not  say  that  the  duties  of  parents  are  equal;  the  court  said  that 
"every"  duty  of  parAtfiood  is  the  "equal  responsibility  of 
both  mother  and  father."  One  wonders  how  the  court  would 
equalize  "every"  duty  of  parenthood. 

In  any  event,  under  Conway  and  the  State  ERA,  wives 
have  now  lost  their  right  to  h?ve  their  husbands  provide  the 
primary  support  for  their  minor  children,  and  wives  have 
acquired  the  new  "right"  to  be  equally  liable  for  the  financial 
support  of  their  children. 

In  Commonwealth  ex  rei  Spriggs  v.  Carson,52  the  Penn- 
sylvania Supreme  Court  put  fathers  and  mothers  on  an  equal 
footing  in  regard  to  child  custody.  The  court  called  the  "tender 
years"  doctrine  (under  which  mothers  were  presumed  to  be 
entitled  to  custody  of  thrir  children  of  "tender  years")  "of- 
fensive to  the  concept  of  the  equality  of  the  sexes  which  we 
have  embraced  as  a  constitutional  principle  within  this  juris- 
diction." 

So,  under  the  State  ERA,  mothers  have  lost  the  presumption 
that  they  should  have  custody  of  their  children. 

In  Adoption  of  Walker**  the  Pennsylvania  Supreme  Court 
extended  to  unwed  fathers  the  requirement  for  consent  to 
adoption  of  their  illegitimate  children.  The  court  held  that 


52.  470  Pa.  270,  368  A.  2d  o35  (1977).  Although  the  issue  was  raised 
itta  sponte  by  Justice  Nix,  the  Pennsylvania  Superior  Court  held  his 
opinion  controlling  when  the  issue  was  properly  raised  by  the  parties  in 
McGowan  v.  McGowan.  248  Pa.  Super.  Ct.  41,  374  A.2d  1306  (1977). 

53.  468  Pa.  165,  360  A.  2d  603  (1976). 
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the  State  ERA  invalidated  Section  411  of  the  Adoption  Act 
which  provided:  "In  the  case  of  an  illegitimate  child,  the  con- 
sent [to  adoption]  of  the  mother  only  shall  be  necessary." 
The  court  held  that  this  distinction  between  unwed  mothers 
and  unwed  fathers  is  "patently  invalid"  under  the  State  ERA. 

The  result  of  this  decision  is  that  an  unmarried  girl  or  woman, 
who  is  pregnant  and  wants  to  place  her  baby  with  loving  adop- 
tive parents  so  she  can  start  a  new  life,  will  not  be  able  to 
complete  adoption  proceedings  unless  she  first  identifies  the 
father  and  secures  his  consent  to  adoption.  This  could  be  a 
great  injustice  to  an  especially  vulnerable  woman,  invade  hen 
right  to  privacy,  or  induce  her  to  have  an  abortion  rather  than 
have  to  identify  the  father* 

In  Hopkins  v.  Blanco  f* 4  the  Pennsylvania  Supreme  Court 
extended  the  right  to  recover  damages  for  loss  of  consortium 
to  wives  as  well  as  husbands.  ERA  proponents  claim  that  this 
is  a  gain  for  women  under  a  State  ERA  since,  under  common 
law,  this  right  belonged  to  husbands  only.  But  the  proof  that 
ERA  is  not  necessary  to  extend  the  right  of  consortium  to 
wivrs  is  the  fact  that  courts  in  non-ERA  states  have  come  to 
the  same  decision  under  the  Equal  Protection  Clause.  Among 
the  numerous  non-ERA  states  that  have  extended  the  right  of 
consortium  to  wives  are  Arkansas,55  California,56  Delaware,57 
Georgia,5  8  Iowa,5  9  Michigan,6  0  Mississippi,6 1  Missouri,6  2 
Nebraska63  New  Jersey,64  New  York,65  Ohio,66  Oregon,67 


54.  457  Pa.  90,  320  A*  2d  139  (1974). 

55.  Mo.  Pac.  Transp.  Co.  v.  Miller,  227  Ark.  351,  299  S.  W.  2d  41 
(1957). 

56.  Gist  v.  French,  136  Cal.  App.  2d  247,  288  P.  2d  1003  (1955). 

57.  Stenta  u.  Leblang,  55  Del.  181, 185  A.  2d  759  (1962). 

58.  Brown  v.  Georgia  Tennessee  Coaches,  Inc.  88  Ga.  App.  519,  77 
S.  £.  2d  24  (1953). 

59.  Acuffv.  Schmit,  248  Iowa  272,  78  N.  W.  2d  480  (1956). 

60.  Owen  v.  Illinois  Baking  Co^p.,  260  F.  Supp.  820  (1966);  Mont- 
gomery v.  Stephen,  359  Mich.  33,  101  N.  W.  2d  227  (1960). 

61.  Delta  Chevrolet  Co.  v.  Waid,  211  Mill.  256,  51  So.  2d  443  (1951). 

62.  Manley  v.  Horton,  414  S.  W.  2d  254  (1967). 

63.  Cooney  v.  Moomaw,  109  F.  Supp.  448  (1953). 

64.  Ekalo  v,  Constructive  Services  Corp.  of  America,  46  N.  J.  82,  215 
A.  2dl  (1965). 

65.  Millington  v.  Southeastern  E  sva;o  Co..  22  N.  Y.  2d  498,  239 
N.  E.  2d  897,  293  N.  Y.  S.  2d  305  (19trl 
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Rhode  Island,68  and  South  Dakota.69 

Colorado  is  a  State  ERA  state.  The  legislature  was  not  satis- 
fied with  the  failure  of  the  court  to  impose  an  absolute  standard 
in  a  felony  nonsupport  case70  and  so  accomplished  the  task 
legislatively  by  neu  Prizing  the  statute.  Whereas  the  Colorado 
statute  formerly  obligated  "man"  to  support  "wife,"  the  new 
law  now  reads  "person"  must  support  "spouse,"  which  is  not 
the  same  thing  at  all.  Now  a  wife  shares  equally  in  the  obli- 
gation to  support  her  family  under  the  threat  of  criminal  con- 
viction of  a  class-five  felony.7 1  * 

The  other  State  ERA  states,  New  Mexico  and  Hawaii,  have 
had  almost  no  family  law  litigation  in  which  the  courts  have 
interpreted  the  State  ERA. 

State  Funding  for  Abortions 

One  lawsuit  in  Hawaii,  however,  is  worthy  of  mention. 
On  January  19,  1978.  the  Hawaii  Right  to  Life  brought  suit 
against  the  State  of  Hawaii  to  enjoin  the  state  from  funding 
elective  abortions.  Two  abortion  doctors  moved  to  intervene, 
alleging  that  they  have  a  legal  right  to  reimbursement  for  the 
performance  of  elective  abortions.  They  alleged  in  their  petition 
that  this  right  to  reimbursement  rests  on  Hawaii's  State  ERA: 
Applicants'  first  claim  to  reimbursement  as  a  matter  of 
right  rests  on  the  Hawaii  Constitution's  guarantees  of  due 
process  and  equal  protection  and  Article  I,  Sec.  21  which 
provides  that  "equality  of  rights  under  the  law  shall  not 
be  denied  or  abridged  hy  the  state  on  account  of  sex." 
Abortion  is  a  medical  procedure  performed  only  for 
women;  withdrawing  funding  for  abortions  while  continu- 
ing to  reimburse  other  medical  procedures  sought  by 
both  sexes  or  only  by  men  would  be  tantamount  to  a 
denial  of  equal  rights  on  account  of  sex.72 


66.  Clouston  v.  Remlinger  Oldsmobile  Cadillac,  Inc.,  22  Ohio  St.  65, 
258  N.  K.  2d  230(1970). 

67.  Smith  v.  Smith,  205  Or.  286,  287  P.  2d  572  (1955). 

68.  Marianiv.  Nanni,9b  R.  1.  153,  185  A.  2d  119(1962). 

69.  Hoekstra  v.  Helgeland,  78  S.  D.  82,  98  N.  W.  2d  669  (1959). 

70.  People  v.  Elliott,  186  Colo.  65,  525  P.  2d  457  (1974). 

71.  Colo.  Rev.  Sta.  114  6-101. 

72.  Hawaii  Right  to  Life,  Inc.  v.  Chang  et  ai.  Civ.  No.  53567  (1st  Civ. 
1978);  Motion  to  Intervene  by  Goto  and  Spanglcr,  at  7. 
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The  judge  denied  the  mdtion  of  the  abortionists,  but  he  did  not 
address  the  ERA  argument. 

Interestingly,  one  of  the  attorneys  for  the  intervenors  was 
Judy  Levin  of  the  Reproductive  Freedom  Project  of  the  Ameri- 
can Civil  Liberties  Union  in  New  York.  This  claim  obviously 
reflects  the  argument  which  abortion  lawyers  will  use  in  liti- 
gation under  State  and  Federal  ERA*.  Abortion  has  already 
been  legalized  under  Roe  v.  Wade.13  The  State  or  Federal  ERA 
may  give  a  constitutionally-based  claim  to  government-funded 
abortions,  which  is  not  a  right  under  our  existing  Constitution.7  4 

The  cases  in  which  a  State  ERA  was  at  issue  make  it  clear 

that  any  benefit  to  the  woman  could  have  been  gained  just  as 

easily  under  the  Equal  Protection  Clause.  Where  the  ERA  ir.ade 

a  unique  constitutional  difference,  it  always  resulted  in  a  Ion 

to  the  woman,  especially  to  the  wife  and  mother.  In  nearly 

every  case  in  which  the  State  ERA  changed  prior  law,  women 

were  needlessly  deprived  of  longstanding  legal  rights. 

*  *  *  *  *  * 

Turning  now  to  the  purported  ERA  state  constitutions 
which  do  not  have  authentic  Federal  ERA-type  language, 
the  cases  reveal  an  entirely  different  pattern.  Courts  in  those 
states  simply  do  not  employ  the  absolute  standard  used  in 
Pennsylvania  and  Maryland.  Where  the  court  uses  equal  pro- 
tection analysis,  the  results  are  not  significantly  different  from 
those  that  would  be  obtained  under  the  Fourteenth  Amend- 
ment. This  has  dismayed  some  proponents  of  the  absolutist 
approach.  Here  is  how  one  commentator  revealed  'disappoint- 
ment: 

Judicial  reaction  to  the  sex  equality  provision  of  the  Texas 
ERA  .  .  .  generally  has  been  disappointing.  Some  decisions 
seem  to  accord  no  greater  significance  to  this  constitutional 
amendment  than  might  be  accorded  a  relatively  trivial  \ 
legislative  amendment  to  the  Uniform  Commercial  Code.7  5 


73.  410  U.S.  113(1973). 

74.  Beat  v.  Doe,  432  U.S.  4S8  (1977);  Maker  v.  Roe,  432  U.S.  464 
(1977);  Poelker  t/.  Doe,  432  U.S.  519  (1977). 

75.  Schoen,  The  Texas  Equal  Rights  Amendment  in  the  Courts  - 
1972-1977:  A  Feview  and  Proposed  •  Principles  of  Interpretation,  15 
Houston  L.  Rev.  53 7, 629  (1978). 


222 


216 


Thus,  in  Cooper  v.  Cooper,16  the  court  held  that  the  Texas 
ERA  was  not  violated  by  an  unequal  division  of  community 
property  and  child  support  obligations  favoring  the  wife  upon 
divorce.  In  Friedman  v.  Friedman11  the  court  held  that  the 
obligation  to  support  children  does  not  require  mathematically 
equal  contributions  from  both  parents  and  that  the  care 
provided  by  the  mother  should  be  considered  as  well  as  money. 

Illinois,  an  Equal  Protection  rather  than  an  ERA  state, 
has  had  a  similar  experience.  In  Randolph  v.  Dean1*  the  court 
held  that  the  presumption  favoring  a  mother's  custody  of  her 
children  may  be  constitutionally  considered  as  one  factor 
among  several. 

The  Virginia  Supreme  Court  specifically  held  that  the  State 
ERA  is  "no  broader  than  the  equal  protection  clause  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States/9  In  Archer  v.  Mayes,  the  court  said  44  .  .  .  women  are 
still  regarded  as  the  center  of  the  home  and  family  life  and  they 
are  charged  with  certain  responsibilities  in  the  care  of  the  home 
and  children."7  9 

The  Louisiana  Supreme  Court  uses  the  rational  relationship 
test  in  interpreting  its  so-called  State  ERA.  In  State  v.  Barton, 
the  court  held  that  a  state  criminal  neglect  statute  applicable 
only  against  husbands  is  valid  under  the  Louisiana  Constitution. 

In  sum,  therefore,  the  Equal'Protection  Clause  is  moire  than 
adequate  to  eliminate  obsolete  and  unjust  discriminations  and 
morfe  just,  because  it^aUaws  rational  classifications  based  on 
the  obvious  physical  differences  and  differing  family  resporisi- 
bilities  of  women  and  men.  In  the  states  where  the  so-called 
State  ERA  is  really  just  a  variation  of  the  Equal  Protection 
Clause,  wives  have  not  lost  their  traditional  rights. 

In  the  six  states  which  have  an  authentic  State  ERA,  however, 
the  courts  are  using  an  absolutist  standard  of  review,  and  the 
result  is  indeed  "painful"  for  wives  and  mothers.  The  authentic 
State  ERAs  provide  guidance  for  what  Section  1  of  the  Federal 

76.  513  S.  W.  2d  229  (Tex.  Civ.  App.  -  Houston  1st  Dial.  1974,  no 

writ). 

77.  521  S.  W.  2d  11 1  (Tex.  Civ.  App.  -  Houston  14th  Dist.  1975,  no 
writ). 

78.  27  III.  App.  3d  913f  327  N.  E.  2d  473  (1975). 

79.  213  Va.  633,  194  S.  E.  2H  707  (1973). 

80.  La.,  315  So.  2d  289  (1975). 
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ERA  would  require  on  a  nationwide  basis.  The  result  would 
indeed  be  "far-reaching"  in  its  assault  on  the  traditional  family 
and  "painful"  in  its  deprivation  of  longstanding  rights  of  wives 
and  mothers. 

Effect  on  Same-Sex  Marriage 

Whether  persons  of  the  same  sex  have  a  right  to  be  issued  a 
marriage  license  is  a  question  which  has  been  considered  several 
times  in  recent  yean  under  state  statutes  and  under  the  Four* 
teenth  Amendment.  In  Baker  v.  Nelson,* 1  the  Minnesota  court 
held  that  the  prohibition  against  same-sex  marriage  does  not 
offend  the  Equal  Protection  Clause,  because  "there  is  no  ir- 
rational or  invidious  discrimination."  The  court  distinguished 
Loving  v.  Virginia*2  on  the  ground  that  "there  is  a  clear  dis- 
tinction between  a  marital  restriction  based  merely  upon  race 
and  one  based  upon  the  fundamental  difference  in  sex." 

Singer  v.  Hara*3  is  the  only  case,  on  record  in  which  the 
right  of  homosexuals  to  marry  was  asserted  under  a  State 
ERA.  The  Washington  state  court  held  that  a  denial  of  a 
marriage  license  to  persons  of  the  same  sex  does  not  violate 
the  State  ERA.  The  court  distinguished  Loving  v.  Virginia 
on  the  ground  that  any  race  classification  is  simply  per  se 
impermissible. 

In  upholding  the  state's  action  in  denying  a  marriage  license 
to  persons  of  the  same  sex,  the  court  used  four  arguments: 

(a)  The  court  stated  that  it  is  "obvious"  that  a  marriage 
is  "the  legal  union  of  one  man  and  one  woman"  and  that 
conclusion  is  the  clear  implication  of  state  statutes.  But  this 
begs  the  question.  The  question  is  not  what  the  statutes  mean, 
but  whether  the  statutes  aire  constitutional  under  the  State 
ERA.  The  couit  ignored  the  fact  that  the  whole  thrust  of 
ERA  is  to  remove  sex  classifications.  The  customary  technique 
for  doing  this  -  the  method  massively  urged  by  ERA  pro- 
ponents in  all  legislative  and  judicial  contexts  -  is  to  delete  the 
so-called  sexist  words  such  as  man  and  woman  from  the 
statutes,  replacing  them  with  sex-neutral  words  such  as 


51.  291  Minn.  310,  191  N.  W.  2d  185  (1971),  appeal  dismissed,  409 
U.S.  810(1972). 

82.  388  U.S.  1  (1967). 

83.  11  Wash.  App.  247,  522  P.  2d  1187  (1974). 
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person,  taxpayer,  and  spouse. 

(b)  The  court  relied  on  its  beliefs  about  the  intent  of  the 
people  in  approving  the  State  ERA:  "We  do  not  believe  that 
approval  of  the  ERA  by  the  people  of  this  state  reflects  any 
intention  upon  their  part  to  offer  couples  involved  in  same- 
sex  relationships  the  protection  of  our  marriage  laws/9  The 
evidence  which  the  court  relied  on  for  this  conclusion  is,  to  say 
the  least,  inconclusive.  First,  the  court  quoted  the  "Statement 
against'*  the  State  ERA  contained  in  the  official  1972  Voters' 
Pamphlet  published  by  the  Secretary  of  State:  MHJR  61  would 
establish  rules  in  our  society  which  were  not  intended  and 
which  the  citizenry  simply  could  not  support.  Examples  ore 
numerous:  ...  3)  Homosexual  and  lesbian  marriages  would 
be  legalized.  .  .  ."  The  Secretary  of  State's  Voters'  Pamphlet 
did  not  deny  this  point.  In  order  to  refute  the  point  about 
homosexual  marriages,  the  court  chose  as  its  evidence  an 
article  from  the  Seattle  Post-Inteiiigencer  which  quoted 
anonymous  ERA  proponents  describing  the  opponents' 
arguments  generally  as  "emotional,  irresponsible  fantasies, 
misleading,  deceptive  and  incorrect.  HJR  61  would  have  none 
of  the  affects  [sic]  listed  above,  they  say."  On  (he  basis  of 
such  anonymous  invective  in  a  newspaper  article,  the  court 
presumed  to  determine  the  voters'  intent. 

(c)  The  court  held  against  the  same-sex  appellants  because 
they  "have  failed  to  make  a  showing  that  they  are  somehow 
being  treated  differently  by  the  state  than  they  would  be  if 
they  were  females."  But  the  truth  of  this  statement  depends 
on  the  pronoun  "they."  Although  the  case  is  called  Singer  v. 
Hard,  the  appellants  were  Singer  and  Barwick,  two  males. 
The  court  is  correct  that  "they"  (appellants  Singer  and  Barwick, 
both  males)  were  not  treated  differently  from  the  way  the 
state  would  have  treated  them  if  "they"  had  been  two  females 
applying  for  a  marriage  license.  But  if  Singer  alone  had  brought 
the  case,  the  court  could  not  have  made  the  above  statement 
because  Singer,  a  male,  in  applying  for  a  marriage  license  to 
marry  Barwick,  a  male,  was  treated  very  differently  indeed  from 
the  way  he  would  have  been  treated  if  he  had  been  a  female 
applying  for  a  license  to  marry  Barwick,  a  male.  Likewise,  if 
Barwick  had  brought  the  case.  Did  Singer  lose  because  he 
brought  the  case  with  Barwick  instead  of  alone? 

(d)  Finally,  the  court  argued  that  "the  refusal  of  the  state 
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to  authorize  same-sex  marriage  results  from  such  impossibility 
of  reproduction  rather  than  from  an  invidious  discrimination 
'on  account  of  sex."9  That  is  true,  bat  this  traditional  view  of 
marriage  is  anathema  to  the  ERA  absolutists  who  want  to  use 
ERA  to  eliminate  all  vestiges  of  what  they  call  "sex  role 
determinism  in  the  law."  Furthermore,  the  state  does  not 
prohibit  the  marriage  of  heterosexuals  who  expect  to  remain 
childless. 

Those  opposed  to  the  granting  of  marriage  licenses  to  homo- 
sexuals can  rejoice  that  the  Washington  state  court  upheld  the 
traditional  view  of  marriage  against  attack  under  a  State  ERA. 
But  it  is  clear  that  the  arguments  used  by  the  court  are  simply 
not  compatible  with  the  arguments  used  by  courts  to  invalidate 
other  statutes  under  State  ERAs.  The  Singer  decision  is  out  of 
touch  with  the  absolutism  enforced  by  other  courts  when  rights 
are  asserted  under  a  State  ERA.  It  is  easy  to  see  how  courts 
in  other  states  could  reject  the  reasoning  of  Singer  and  come 
to  the  opposite  conclusion.  And  there  is  no  reason  to  believe 
that  the  federal  courts  will  feel  in  any  way  bound  by  the  Singer 
court. 

After  the  Pennsylvania  State  ERA  was  adopted,  Governor 
Milton  Shapp  issued  Executive  Order  1975-5  committing  the 
state  to  work  against  discrimination  based  on  sexual  preference. 
The  Commonwealth  Court  dismissed  a  complaint  against  it 
on  the  grounds  that  the  court  could  not  interfere  with  a  policy 
decision  made  by  the  executive  branch.  On  June  23,  1977,  the 
Pennsylvania  Supreme  Court  affirmed  the  lower  court  ruling 
that  the  Governor  acted  within  his  executive  powers.84 

The  homosexual  community  has  in  recent  years  conducted  a 
highly  aggressive  pursuit  of  its  claims  in  Congress,  state  legis* 
latures,  city  councils,  and  the  media.  It  is  reasonable  to  believe 
that  it  would  initiate  expensive  litigation  to  achieve  all  it 
seeks,  in  one  grand  coup,  through  a  federal  constitutional 
amendment  that  would  prohibit  any  denial  of  rights  "on 
account  of  sex."  It  should  be  recalled  that  no  ERA  puts 
"women"  in  the  constitution;  all  ERAs  put  "sex"  in  the 
constitution. 

In  litigating  under  the  Federal  ERA,  the  homosexuals  will 

84.  Robinson  v.  Shapp,  23  Pa.  Commw.  Ct.  153,  350  A.2d464  (1976), 
offd  per  curiam,  473  Pa.  315,  374  A*  2d  533  (1977). 
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not  only  have  the  plain  meaning  of  the  language  in  their  favor, 
but  also  the  legislative  history.  Senator  Sam  J.  Ervin,  Jr., 
proposed  an  Amendment  to  the  Federal  ERA,  which  stated: 
"Neither  the  United  States  nor  any  state  shall  make  any  legal 
distinction  between  the  rights  and  responsibilities  of  male  and 
female  persons  unless  such  distinction  is  based  on  physiological 
or  functional  differences  between  them."85  This  modifying 
clause  that  would  have  exempted  same-sex  marriages  from  the 
Federal  ERA  mandate  was  soundly  defeated. 

Before  the  effect  of  ERA  on  homosexual  marriages  became 
so  publicly  controversial,  many  ERA  proponents  were  quite 
open  in  predicting  that  ERA  woidd  require  that  marriage 
licenses  be  issued  to  persons  of  the  same  sex.  For  example, 
Rita  Hauser,  United  States  representative  to  the  United  Nations 
Human  Rights  Commission,  stated  in  her  address  on  ERA 
to  the  American  Bar  Association  Annual  Meeting  in  St.  Louis 
in  August  1970:  "I  also  believe  that  the  proposed  Amend- 
ment, if  adopted,  would  void  the  legal  requirement  or  practice 
of  the  states'  limiting  marriage,  which  is  a  legal  right,  to  partners 
of  different  sexes."86  An  article  in  the  Yale  Law  Journal 
candidly  stated  the  case  for  this  effect  of  ERA: 

A  statute  or  administrative  policy  which  permits  a  man  to 
marry  a  woman,  subject  to  certain  regulatory  restrictions, 
but  categorically  denies  him  the  right  to  marry  another 
man  clearly  entails  a  classification  along  sexual  lines. 
...  The  stringent  requirements  of  the  proposed  Equal 
Rights   Amendment   argue  strongly   for  ...  granting 
marriage  licenses  to  homosexual  couples  who  satisfy 
reasonable  and  non-discriminatory  qualifications.87 
If  the  U.S.  Supreme  Court  one  day  confronts  the  issue  of 
the  asserted  right  of  homosexuals  to  receive  marriage  licenses 
under  the  Federal  ERA,  it  may  come  to  the  conclusion  pro- 
jected by  Professor  Paul  Freund  when  testifying  before  the 
Senate  Judiciary  Committee:  "Indeed,  if  the  law  must  be  as 
undiscriminating  concerning  sex  as  it  is  toward  race,  it  would 
follow  that  laws  outlawing  wedlock  between  members  of  the 


85.  118  Cong.  Rec.  9538  (1972). 

86.  ABA  Sympoiiuni  on  Human  Rights  62  (1970). 

87.  Note.  The  Legality  of  Homosexual  Marriage,  82  Yale  L.  J.  573. 
583  (1972). 
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same  sex  would  .  be  as  invalid  as  laws  forbidding 
misce^pation."8* 

Even  a  leading  pro-ERA  lawyer  and  author  of  a  textbook 
on  sex  discrimination,  Barbara  Babcock,  admits,  4*The  effect 
that  the  Equal  Rights  Amendment  will  have  on  discrimination 
against  homosexuals  is  not  yet  clear.9909 

Not  yet?  When  will  it  become  clear?  Not  until  the  Supreme 
Court  makes  its  determination.  And  that  won't  be  unless  and 
until  a  case  is  brought  after  the  Federal  ERA  is  ratified.  But 
then  it  will  be  too  late  to  protest  if  the  people  don't  like  the 
decision. 

Effect  on  Massage  Parlors 

Laspino  v.  Rizzo90  opened  up  a  whole  new  area  of  rights 
under  a  State  ERA  which  was  probably  unanticipated  by  those  , 
who  supported  adding  it  to  the  state  constitution.  The  court 
held  that  Philadelphia's  ordinance  prohibiting  commercial 
heterosexual  massage  "is  clearly,  palpably  and  plainly  un- 
constitutional on  its  face,  and  the  plaintiff  is  entitled  to 
summary  judgment  as  A  matter  of  law."  The  court's  analysis 'in 
Laspino  exactly  contradicts  the  analysis  employed  by  the  Singer 
court,  discussed  above.  ' 

This  case  makes  clear  the  difference  between  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment,  which  the 
Philadelphia  ordinaire  did  not  violate  according  to  the  court, 
and  the  State  ERA,  which  the  ordinance  did  violate.  The  court 
held  that  "the  test  for  compliance  with  the  ERA  should,  in 
the  very  least,  be  more  stringent  than  that  imposed  under  the 
Equal  Protection  Clause."  The  court  held  that  the  massage- 
parlor  ordinance  was  "invalid  as  violative"  of  the  State  ERA, 
regardless  of  whether  the  "absolute  standard"  or  the 
"compelling  state  interest  standard"  was  used. 

The  ordinance  treated  men  and  women  exactly  alike.  The 
court  admitted  that  it  was  "facially  neutral  with  respect  to 

88.  1 18  Cong.  Rec.  9564  (1972). 

89.  B.  Babcock,  A.  Frccdman,  E.  Norton,  k  S.  Rom,  Sex  Discrimina- 
tion and  the  Law  180  (1975).  1 

90.  Legal  Intelligencer,  Dec.  2,  1977,  it  1,  col.  2  (Phils.  County  Ct. 
C.  P.  1977);  rev'd  and  remanded,  Pa.Cmtnw.Ct,  396  A.  2d  1069  (1979), 
with,  merits  of  ERA  arguments  not  reached  because  lower  court  was  held 
to  have  entered  lummaryAjudgmcnt  improperly. 
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gender,  since  it  applies  with  \ikfj  discrimination  to  both  males 
and  females  in  declaring  that  heterosexual  massage  is  illegal." 
The  ordinance  rc*d:  "No  persoijk  employed  or  engaged  in  the 
business  of  a  masseur  or  a  masseuse  shall  treat  a  person  of  the 
opposite  sex."  Thus,  neither  males  nor  females  were  dis- 
criminated against.  Male  masseurs  and  female  masseuses  were 
treated  equally.  Males  being  massaged  and  females  being 
massaged  were  treated  equally. 

The  court  tackled  this  gender  neutrality  head-on  and 
asserted,  "However  n?erc  equal  application  among  the  members 
of  the  class  defined  by  legislation  does  not  satisfy  compelling 
state  interest  analysis,"  citing  Loving  v.  Virginia.9 1  The  court 
went  on  to  say: 

This  utilization  of  gender  as  the  exclusive  basis  for  distinc- 
tion is  impermissible  under  the  absolute  constitutional 
standard  despite  the  superficial  neutrality  and  equality 
of  opportunity  (or  the  absence  thereof)  of  the  ordinance. 
Equal  application  does  not  change  the  fact  that  the 
ordinance  varies  the  treatment  to  be  afforded  to  two 
otherwise  equally-situated  persons  only  on  the 'basis  of 
what  sex  they  may  be. 
It  is  not  known  whether  the  court  was  making  a  play  on  words 
with  its  expression  "equality  of  opportunity."  In  any  event, 
the  result  of  the  decision  was  surely  to  provide  "equality  of 
opportunity." 

The  city  defended  the  massage-parlor  ordinance  on  the 
ground  that  it  was  properly  exercising  its  police  power  to 
prevent  illicit  sexual  behavior.  The  court  rejected  this  argument 
because  the  ordinance  only  prohibited  situations  "engendering 
possible  heterosexual  prostitution,  and  does  not  proscribe 
•treatment'  of  males  by  males,  or  females  by  females,  which  can 
also  provide  the  setting  for  'illicit  sexual  behavior.'" 

Every  argument  made  by  the  court  in  Laspino  could  be  used 
to  require  the  dty  to  issue  marriage  licenses  to  homosexuals. 
Senator  Birch  Bayh  has  argued  that,  under  the  Federal  ERA, 
the  denial  of  a  marriage  license  to  two  males  could  be  balanced 
with  the  denial  of  a  marriage  license  to  two  females.  But  when 
Philadelphia  argued  that  it  was  sex  neutral  to  balance  the 
city's  refusal  to  allow  a  masseuse  to  massage  a  male  patron 

91.388  U.S.  1  (1967). 
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with  the  city's  refusal  to  allow  a  mass  cur  to  massage  a  female 
patron,  the  court  said  that  that  type  of  neutrality  is  unconsti- 
tutional under  the  State  ERA*  The  court  held  it  to  be  a  sex 
classification,  nevertheless,  and  a  discrimination  on  account 
of  sex,  even  though  neither  males  nor  females  were  discrimi- 
nated against. 

It  should  be  remembered  that  the  language  of  the  Pennsyl- 
vania State  ERA,  like  all  ERAs,  does  not  put  '•women"  or 
"gender"  into  the  constitution,  but  only  puts  "sex"  into  the 
constitution.  Sex  is  a  word  of  many  different  meanings  and  is 
not  defined  in  any  ERA.  As  held  in  Laspino,  the  "sex"  in  the 
State  ERA  includes  the  sex  in  a  massage  parlor. 

Effect  on  Schools 

Two  cases  in  State  ERA  states  have  established  the  new  rule 
that  girls  must  be  permitted  to  compete  with  boys  in  all  sports, 
even  contact  sports  such  as  football. 

In  Commonwealth  v.  Pennsylvania  Jnterscholastic  Athletic 
Association* 2  the  court  held  unconstitutional  under  the  State 
ERA  a  bylaw  of  the  Pennsylvania  Interscholastic  Athletic 
Association  (PIAA)  which  prohibited  girls  from  competing 
against  boys  in  interscholastic  competitions.  Even  though 
neither  of  the  parties  requested  it,  the  court  extended  its 
decision  to  cover  football  and  wrestling.  "It  is  apparent," 
the  court  said,  "that  there  can  be  no  valid  reason  for  excepting 
those  two  sports  from  our  order  in  this  case," 

Granting  summary  judgment  as  a  matter  of  law,  the  court 
held  that  the  mandate  of  the  State  ERA  is  absolute  and  must 
apply  to  all  school  sports  regardless  of  any  rational  arguments 
that  might  be  presented  in  behalf  of  exceptions. 

The  PIAA  had  sought  to  justify  its  bylaw  on  the  ground 
that  it  gave  girls  "greater  opportunities  for  participation  if 
they  compete  exclusively  with  members  of  their  own  sex." 
The  PIAA  never  got  its  day  in  court  to  make  its  argument. 

In  Darrin  v.  Gould,9*  the  Supreme  Court  of  the  State  of 
Washington  likewise  held  that  it  is  sex  discrimination  under  the 
State  ERA  to  deny  girls  the  right  to  play  on  the  high  school 
football  team.  The  court  cited  the  "broad,  sweeping,  mandatory 

92.  18  Pa.  Commw.  Ct.  45, 334  A.  2d  839  (1975). 

93.  85  Wash.  2d  859,  540  P.  2d  882  (1975). 
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language"  of  the  State  ERA  that  compelled  this  result. 

The  argument  was  made  in  this  case  that  allowing  girls  to 
compete  with  boys  in  contact  sports  such  as  football  will 
result  in  boys  being  allowed  to  compete  on  girls*  teams, 
thereby  disrupting  the  girls'  athletic  programs.  The  court 
simply  dismissed  this  as  "opinion  evidence"  or  "conjectural 
evidence"  which  cannot  support  a  public  policy  contrary  to 
the  State  ERA  mandate. 

One  judge  concurred  reluctantly,  "exclusively  upon  the 
basis  that  the  result  is  dictated  by  the  broad  and  mandatory 
language"  of  the  State  ERA.  He  questioned  whether  the  people 
fully  contemplated  the  result,  but  said  that  whether  the  people 
understood  what  they  did  or  not,  "in  sweeping  language  they 
embedded  the  principle  of  the  ERA  in  our  constitution,  and 
it  is  beyond  the' authority  of  this  court  to  modify  the  people's 
will.  So  be  it." 

Title  IX  of  the  Federal  Education  Amendments  of  197294 
bans  discrimination  on  account  of  sex  in  schools  and  colleges, 
but  makes  a  number  of  statutory  and  regulatory  exceptions  to 
the  absolute  mandate.  One  of  these  exemptions  is  for  the  con- 
tact sports:  boxing,  wrestling,  football,  basketball,  ice  hockey, 
and  rugby.  If  the  Federal  ERA  is  placed  in  die  U.S.  Consti- 
tution, it  will  wipe  out  all  statutory  and  regulatory  exceptions 
under  Marbury  v.  Madison:  "a  law  repugnant  to  the  Consti- 
tution is  void."9  5 

Vorchheimer  v.  School  District  of  Philadelphia9*  raises 
an  interesting  question  about  the  tactics  of  proponents  of  the 
absolute  standard  for  enforcement  of  ERA.  The  School  District 
of  Philadelphia  maintains  two  sex-segregated  public  high  schools 
as  part  of  an  otherwise  coeducational,  public  school  system, 
one  called  Philadelphia  High  School  for  Girls  and  the  other 
Central  High  School  (for  boys).  The  trial  court  found  as 
Fact  #27  that  "The  courses  offered  at  Girls  are  similar  and  of 
equal  quality  to  those  offered  at  Central."  Susan  Vorchheimer 
brought  suit  to  force  the  boys'  school  to  admit  her. 

The  fatal  defect  in  her  suit,  however,  was  that  she  brought  it 


94.  Title  IX  of  the  Education  Amendment*  of  1972,  20  U.S.C.  f  1681 
(1976). 

95.  1  Cranch  137(1803). 

96.  430  U.S.  703  (1977);***  also  532  F.  2d  880  (1976). 
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under  the  ,  Equal  Protection  Clause  of  the  Fourteenth  Amend- 
ment and  under  the  Equal  Education  Opportunities  Act  of 
1974,  neither  of  which  requires  the  sex-integration  of  all 
schools.  The  court  upheld  Philadelphia's  right  to  maintain  two 
voluntary  sex-segregated  schools.  The  U.S.  Supreme  Court, 
dividing  4  to  4,  let  this  decision  stand. 

The  mystery  is*  why  Susan  Vorchheimer's  lawyer  and  her 
ERA  friends,1  who\  now  complain  about  the  decision  all  over 
the  country,  did  no\  invoke  the  Pennsylvania  State  ERA,  under 
which,  using  the  absolute  standard,  she  certainly  would  have 
won.  Perhaps  Miss  Vorchheimer's  friends  were  not  yet  ready  tcr 
let  the  country  know  that  the  Equal  Rights  Amendment  will 
make  all  sing)e-tex  schools  unconstitutional  —  and  thereby 
bring  their  long  tradition  of  academic  excellence  to  a  close  in 
the  name  of  "equal  rights."  * 

In  contrast  to  the  absolute  standard  used  by  Pennsylvania 
under  its  State  ERA,  tne  courts  in  the  equal-protection  states 
continue  to  hand  down  decisions  that  allow  a  rational 
difference  of  treatment  based  on  sex.  Thus,  in  Mercer  v.  North 
Forest  Independent  School  District?1  the  Texas  Court  of 
Civil  Appeals  held  that  the  two-tiered  approach  used  by  the 
U.S.  Supreme  Court  in  equal  protection  cases  is  the  proper 
method  by  which  to  judge  the  Texas  so-called  ERA.  A  boy  had 
challenged  the  constitutionality  of  public  school  regulations 
which  restricted  the  hair  length  of  boys  but  not  girls.  The 
court  stated:  "We  cannot  agree  with  the  Supreme  Court  of 
Washington  that  the  ERA  admits  of  no  exceptions  to  its 
prohibition  of  sex  discrimination." 

It  is  clear  that  the  non-ERA  states  and  the  equal-protection 
states  will  be  able  to  maintain  diversity  in  education  and 
common-sense  differences  of  treatment  based  on  sex.  The 
authentic  ERA,  State  or  Federal,  will  use  a  constitutional 
whip  to  force  all  schools,  classes  and  school  activities,  athletics 
and  regulations  into  the  gender-free  mold. 

Effect  on  Criminal  Law 

The  area  of  criminal  law  offers  another  example  of  how 
ERA  is  not  needed  to  extend  rights  to  women,  but  nullifies 

97.  538  S.  W.  2d  201  (Tex.  Civ.  App.  -  Houston  14th  DUt  1976, 
writ  ret'd  n.r.e.). 
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existing  laws  that  extend  benefits  to  women. 

Well  before  the  Pennsylvania  ERA  was  adopted,  the 
Pennsylvania  Supreme  Court  had  decided  that  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment  prohibits 
unreasonable  sex  discrimination.  In  Commonwealth  v.  . 
Danhl,9*  the  court  nullified  more  severe  sentences  for  women 
than  for  men  convicted  of  crimes.  So,  without  a  State  ERA, 
the  courts  already  could  and  did  nullify  laws  based  on  an  un- 
reasonable discrimination. 

In  Commonwealth  v.  Butler,"  applying  the  State  ERA, 
the  Pennsylvania  Supreme  Court  nullified  the  prohibition 
against  minimum  sentences  for  women  convicted  of  crimes. 
If  the  statute  involved  here  had  been  an  unfair  or  unreasonable 
discrimination-  against  women,  it  is  obvious  that  the  court 
would  have  been  compelled  to  come  to  the  same  conclusion 
as  it  did  in  Daniel.  However,  the  statute  involved  in  Butler 
was  not  a  discrimination  against  but  a  benefit  to  women 
convicted  of  crimes.  It  prohibited  the  imposition  of  minimum 
sentences  for  women  offenders  and  allowed  judges  to  set 
sentences  which  were  lighter  than  the  statute  otherwise 
required,  ranging  up  to  a  maximum  sentence  within  the 
statutorily -prescribed  maximum  period. 

As  a  result  of  the  State  ERA,  female  offenders  have  now 
acquired  the  new  "right"  to  be  required  to  serve  a  minimum  , 
statutory  sentence  just  like  male  criminals,  regardless  of 
extenuating  circumstances  of  the  case. 

In  Percival  v.  Philadelphia,1  Q0  the  exemption  of  married 
women  from  application  of  writs  of  capias  ad  respondendum 
was  nullified.  In  plain  language,  the  exemption  of  married 
women  from  being  thrown  in  jail  to  recover  fines  and  penalties 
was  declared  unconstitutional  under  the  Pennsylvania  State 
ERA.  - 

Effect  on  Insurance  ' 

The  insurance  industry  is  built  on  a  distribution  of  risk 
among  groups  in  which  the  average  cost  of  the  benefits  can  be 

98.  430  Pa.  642.  243  A.  2d  400  (1968). 

99.  458  Ta.  289,  328  A.  2d  851  (1974). 

100.  12  Commw.  Ct.  628,  317  A.  2d  667  (1974);  vacated  bn  other 
grounds,  464  Pa.  308.  346  A.  2d  754. 
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statistically  and  reliably  predicted.  Everybody  in  the  group  pays 
a  certain  small  premium  so  that  no  one  in  the  group  will  be 
financially  ruined  by  unforeseen  and  unwanted  circumstances 
such  as  an  untimely  death,  a  major  automobile  accident,  or  a 
fire  that  destroys  a  home.  If  the  insurance' company  could 
look  into  the  future  and  know  which  individuals  would  have 
automobile  accidents,  it  would  obviously  sell  insurance  only  to 
those  who  would  never  need  it.  It  is  because  we  cannot  predict, 
which  individuals  will  have  the  accidents  or  will  die  early  that 
insurance  costs  are  based  on  statistical  averages  of  identifiable 
groups. 

Among  the  facts  on  which  insurance  is  based  are  those  which 
prove  differences  based  on  sex.  Statistical  tables  used  by 
insurance  companies  provide  such  massive  and  reliable  evidence 
of  differences  between  the  sexes  that  it  is  unnecessary  to  recite 
it  here.  ' 

Among  these  differences  are  the  facts,  to  cite  just  two 
examples,  that,  on  the  average,  young  men  under  age  25  have 
many  more  automobile  accidents  than  young  women  and  that 
women  live  longer  than  men.  These  statistical  facts  result  in 
differentials  in  the  prices  paid  by  insureds.  Young  women 
under  age  25  pay  a  much  lower  automobile  accident  insurance 
premium  than  young  men  under  age  25.  One  recent  study 
made  by  the  industry  shows  that,  if  the  insurance  companies 
were  required  to  charge  males  and  females  the  same  rate,  young 
men  would,  pay  8  percent  less  but  young  women  would  have 
to  pay  29  percent  more.1 0 1 

The  longer  life  span  of  women  means  that  women  pay  lower 
life  insurance  premiums  than  men  because  they  pay  into  the 
system  for  more  years  before  they  die.  On  the  other  hand, 
a  pension  plan  which  is  designed  to  start  paying  an  annuity 
at  age  65  must  be  cost-equalized  in  one  of  two  ways:  by 
charging  women  more  during  the  pay-in  years  before  age  65, 
or  by  paying  them  a  smaller  benefit  during  the  pay-out  years 
after  age  65. 

Since  insurance  is  regulated  by  state  law,  thus  involving 
sufficient  state  action  to  bring  it  under  any  State  or  Federal 
ERA,  what  will  be  the  effect  of  ERA  on  the  insurance 

101.  Unpublished  memorandum  prepared  by  the  National  Association 
of  Independent  Insurers,  Des  Plaincs,  111.  (1978). 
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industry?  No  ERA  State  has  answered  this  question  yet,  but  the 
U.S.  Supreme  Court  gave  the  probable  answer  in  Los  Anqeles 
Dept.  of  Water  and  Power  v.  Manhart. 102 

In  Manhart,  the  issue  was  whether  the  city  of  Los  Angeles 
could  charge  women  more  for  payments  into  a  pension  plan 
because  they  live  more  yean  after  retirement  than  male 
employees.  The  city  justified  the  differential  on  the  grounds 
that  (a)  it  was  needed  to  equalize  the  take-home  benefits  after 
retirement,  and  (b)  the  differential  was  based  on  a  factor  "other 
than  seV*  which  was  protected  by  the  so-called  Bennett  Amend, 
ment.  The  legislative  history  of  the  Bennett  Amendment, 
including  the  explicit  statements  of  one  of  the  sponsor, 
Senator  Hubert  Humphrey,  showing  the  congressional  intent 
to  allow  sex  differentials  based  on  longstanding  differences  of 
treatment  in  retirement  determined  by  valid  sex  differences, 
was  set  forth  in  the  case. 

Nevertheless,  the  Court  held  that  the  result  was  the  classifica- 
tion of  males  and  females  by  sex,  and  that  is  "sex  discrimination" 
which  is  prohibited  by  Title  VII  of  the  Civil  Rights  Act.104 
Conceding  that  "retiuactive  liability  could  be  devastating  for 
a  pension  fund,"  the  Court  denied  retroactive  relief  but  in- 
validated the  differentials  in  payments  into  the  pension  plan. 

Manhart  applies  only  to  the  limited  area  of  pensions  governed 
by  Title  VII.  All  pensions,  however,  could  be  held  subject  to 
the  State  or  Federal  ERA  whenever  the  challenge  is  brought. 
The  results  cannot  help  but  be  hurtful  to  women  and  costly 
to  everyone.  Since  it  is  self-evident  that  insurance  companies 
will  have  to  cover  their  costs  under  any  formula,  the  "marriage" 
of  Manhart  to  FRA  threatens  the  pocketbooks  of  all  those  who 
buy  insurance. 

Conclusion 

The  experience  of  the  seventeen  states  which  allegedly  have 
State  ERAs  provides  conclusive  proof  that  ERA  is  not  needed 
to  accomplish  any  reasonable  objective  or  any  objective  at  all 
that  is  beneficial  to  womei..  All  reasonable  and  beneficial 
changes  in  existing  law  can  be  made-  by  the  passage  or  repeal 

102.  435  U.S.  702(1978). 

103.  Equal  Pay  Act  of  1963,  29  U.S.C.  1206(d)  (1976). 

104.  Tide  VII  of  the  Civil  Rights  Act  of  1964,  as  amendtd,  42  U.S.C 
12000(e),  et  icq.  (1976). 
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of  statutes  by  Congress  or  the  state  legislatures  or  by  the  courts9 
use  of  the  authority  of  the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment.  In  case  after  case,  the  federal  and 
state  courts,  both  in  ERA  and  non-ERA  states,  have  used  the 
Equal  Protection  Clauie  to  invalidate  obsolete,  unjust  dis- 
criminations on  account  of  sex  or  to  extend  the  law  to  apply 
to  both  sexes.  / 

The  speed  with  which  Congress  reversed  the  effect  of  the 
U.S.  Supreme  Court  decision  in  deneral  Electric  Co.  v. 
Gilbert1"*  proves  how  viable  and  effective  this  process  is. 
The  Court  held  that  it  was  not  sex  discrimination  for  a 
company  disability  plan  to  exclude  disability  wages  to  pregnant 
female  employees,  and  within  /wo  years  Congress  by  statute 
nullified  that  decision. 

The  experience  of  the  State  ERAs  also  shows  conclusively 
that  ERA  is  of  no  unique  value  whatsoever  to  women  in  the 
economic  sphere.  The  coverage  of  federal  statutes  and  executive 
orders  is  much  broader  than  that  of  any  ERA,  and  the  remedies, 
through  federal  agencies  and  courts,  are  much  more  extensive. 
Those  who  believe  that  ERA  means  "equal  pay  for  equal  work" 
or  that  ERA  will  result  in  higher  pay,  more  promotions,  and 
greater  job  opportunities  for  women  are  living  in  a  dream  world. 
The  State  ERA  experience  proves  that  ERA  provides  no  gain 
for  working  women. 

Dothard  v.  Rawlinson106  indicates  one  possible  exception 
to  this  conclusion.  Dothard  was  the  case  of  a  woman  who 
applied  for  a  job  as  a  guard  in  an  Alabama  maximum  security 
prison.  After  being  denied  the  job,  she  sued  charging  sex 
discrimination  under  Title  VII  of  the  Civil  Rights  Act.  The 
Court  held  that  the  facially  neutral  height  and  weight  require- 
ments were  sex  discriminatory  because  they  excluded  41 
percent  of  the  female  population  and  only  one  percent  of  the 
male  population.  But  the  Court  did  not  give  her  the  job  because 
of  the  exception  in  the  Title  VII  for  a  Bona  Fide  Occupational 
Qualification  (BFOQ).  In  order  to  apply  the  BFOQ  exception, 
however,  the  Court  felt  it  necessary  to  describe  in  detail  what 
is  called  the  "jungle"  conditions  in  Alabama  prisons. 

If  ERA  were  adopted  into  the  U.S.  Constitution  or  if 

105.  429  U.S.  125  (1976). 

106.  433  U.S.  321  (1977). 
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Alabama  had  had  a  State  ERA,  the  absolute  language  and  the 
absolute  standard  of  either  would  have  made  the  exception  for 
a  BFOQ  constitutionally  invalid.  So,  under  a  Federal  or  State 
ERA,  a  small  woman  might  be  able  to  get  a  job  as  a  prison 
guard  in  a  maximum  security  prison  that  she  could  not  other- 
wise get. 

What  are  the  gais  for  women  under  State  ERAs?  The  right 
of  high  school  girls  to  play  on  the  boys9  football  team  and  the 
right  of  men  and  women  to  go  to  heterosexual  massage  parlors. 
For  that,  wives  have  lost  such  longstanding  rights  as  the  rights 
to  be  supported;  to  have  their  hospital  bills  paid  for;  to  be 
provided  with  food,  clothing,  shelter,  and  other  necessaries; 
to  have  their  minor  children  supported;  and  to  have  the 
presumption  of  custody  of  their  children.  Wives  in  EPA  states 
(Equal  Protection  states)  have  not  lost  any  of  those  rights,  * 
nor  have  wives  in  non-ERA  states. 

The  experience  of  the  State  ERAs  is  more  than  adequate  to 
convince  us  that  ERA  is  unnecessary  to  achieve  any  beneficial 
goal  for  women  or  society,  unreasonable  in  its  absolute  refusal 
to  recognize  obvious  differences  between  the  sexes,  and  un- 
wanted in  its  potential  to  upset  traditional  objections  to  homo- 
sexual  marriages,  massage  parlors,  government-funded  abortions, 
and  other  imaginative  uses  of  the  term  "sex."  Since  there  has 
been  relatively  little  litigation  under  the^tate  ERAs,  we  have  so 
far  sr*n  only  the  tip  of  the  iceberg  of  tht*  harm  ERA  can  do. 

A  Federal  ERA  would  not  only  extend  the  harm  already 
done  in  the  State  ERA  states,  but  it  would  sex-neuterize  all 
federal  laws  such  as  the  military  drafts  an&.N combat  duty.  A 
Federal  ERA  would  also  compel  the  drastic  changes  mandated 
by  Section  2  —  the  enforcement  section  which  has  the  potential 
of  causing  such  a  massive  shift  of  power  from  the  states  to  the 
federal  government  that  the  changes  accomplished  by  Section  1 
would  be  dwarfed  by  comparison. 

When  the  Equal  Rights  Amendment  changes  existing  law, 
all  its  unique  effects  are  unreasonable  to  society  or  harmful 
to  women.  ERA  has  no  uniquely  beneficial  results. 
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THE  EQUAL  RIGHTS  AMENDMENT:  MYTHS  AND  REALITIES 
By  Senator  Orrin  6,  Hatch  (1983) 


Sixteen  Scute*  have  their  own  versum  of  equal  right*  amendments  in 
iheOmMituikm'L'nilerthtfseprm^MimjriereruiV'ebeen  individu- 
al detiMtxvt  which  haw  borne  out  the  conceras  in  thin  analvsts,  and 
individual  dettsitHis  which  have  done  the  opposite.1  What  Is  the 
significance  of  State  equal  rights  low*  in  understanding  the  likely 
impact  of  the  ERA?  Unfortunately  very  little. 

( 1 )  Mom  of  these  State  provisions  use  language  which  is  for  different 
from  that  of  the  ERA.  This  may  moke  all  the  difference  in  the  world 
since  it  is  not  the  concept  of  equal  right*  that  is  in  controversy  hut 
the  specific  language  of  the  ERA  None  of  the  State  ERA*,  for  exam- 
ple, have  the  equivalent  of  section  2  of  the  Federal  ERA 

( 2 )  Much  of  the  controversy  about  the  ERA  relates  to  the  issue  of  its 
impact  upon  the  States.  Many  of  its  difficulties  arise  because  it  would  - 
result  in  Washington  DC.  not  the  States  exercising  decisionmaking 
Thus,  it  may  he  appropriate  for  the  States  or  localities  to  set  forth 
some  policies,  but  not  for  the  Federal  government  (e.g.  determining 
public  school  curriculum*  * 

( 3  >  The  legislative  history  of  the  ERA  is  unique  and  is  an  integral  part 
of  its  meaning  (t  i*  very  much  different  from  that  of  the  State  ERA* 
and  wilt,  thus,  result  in  a  different  amendment.  None  of  the  State 
ERAs  for  example,  were  accompanied  by  a  debate  in  which  the 
various  Ervin  amendments  were  introduced  and  refected9 

( 4)  There  has  been  relatively  little  litigation  mas  far  under  the  State 
ERAs,  in  pan  because  the  feminist  community  has  been  concerned 
about  raising  issues  that  can  be  used  to  the  detr  iment  of  the  Federal 
ERA.* 

( 3 )  State  ludges  ( who  interpret  State  ERAs )  are  far  more  accountable 
to  the  people,  because  they  are  often  popularly  elected,  than  are 
Federal  judges  (who  will  interpret  the  Federal  ERA),  who  serve 
lifetime  appointments 

(6)  Virtually  all  of  the  alleged  legal  gains  attributable  to  State  ERAs 
have  also  been  realized  under  more  traditional  equal  protection 
laws  in  States  without  their  own  ERAs.  The  male  female  wage  dif- 
ferential is  actually  grtxtter  in  those  States  with  their  own  ERAs. 

(7)  To  the  extent  thai  (here  have  been  changes  in  law  attributable 
to  Sure  ERAs.  virtually  all  have  worked  to  the  clear  detriment 
of  women  who  have  seen  the  elimination  of  existing  legal 

mil  untaxes  * 
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1  See  infra  u  n6 
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I.  Additional  Testimony 


OH  THE  POLICY  IMPLICATIONS  Of  FEMINIST  THEORY  FOR  THE  ERA 

Jtan  M.  Yirbrough 

LoyoU  University  of  Chicago 

Associate  Professor  of  Political  Science 
Director.  Institute  for  Political  Philosophy  and  Policy  Analysis 

It  Is  a  great  privilege  to  address  this  distinguished  body  on  a  topic 
of  considerable  importance  to  all  Americans:  The  Equal  Rights  Amendment. 
My  name  Is  Jean  Yarbrough.  I  am  Associate  Professor  of  Political  Science 
and  Director  of  the  Institute  for  Political  Philosophy  and  Policy  Analysis 
at  Lnyola  University  of  Chicago.   I  teach  political  philosophy  and  have  pub- 
lished In  American  political  thought  and  institutions.   I  have  written  sev- 
eral articles  on  the  theory  and  practice  of  federalism.  Also  of  Interest 
to  this  committee.  I  have  written  an  article  on  "Women  In  the  Military"  to 
be  published  In  the  Naval  War  College  Review.  I  havi  taught  full  time  since 
receiving  my  doctoral  degree  ten  years  ago.  returning  to  work  shortly  after 
the  birth  of  both  of  my  two  children,  now  aged  five  years  and  twenty  months, 
respectively.  For  two  years,  after  the  birth  of  my  first  child.  I  was  sole 
support  of  my  family  while  my  husband  returned  to  graduate  school*   I  have 
retained  my  maiden  name  professionally  and  socially  and,  at  times,  have  main- 
tained a  legal  residence  In  a  state  different  from  my  husband.    I  an  a  reg- 
istered Democrat.   I  give  ynu  this  information  because  I  believe  that  oppo- 
sition tn  the  ERA  is  broader  than  popularly  depicted.   I  have  come  here  to- 
rtay  to  share  with  you  some  nf  the  reasnns  why  I  believe  the.  Equal  Rights 
Amendment  Is  the  wrong  way  to  end  discrimination  and  secure  the  rights  of 
women .  * 

Unlike  those  who  have  come  before  me  to  testify.  I  Shall  not  dwell 
on  the  legal  questions  which  the  ERA  raises,  although  they  are  numerous. 
Rather.  1  shall  briefly  survey  feminist  theory  in  an  effort  to  draw  Out  some 
important  policy  implications.   Let  me  explain  why  with  this  story.  Not  long 
ago  I  attended  a  lecture  at  the  University  of  Chicago  by  Ambassador  Jeane 
Kirkpatrlck  on  Alexis  de  Tocquevl lie's  Democracy  In  America  and  the  conduct 
of  democratic  foreign  policy.  During  the  question  period.  Ambassador Klrfc- 
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Patrick  was  accused  of  reflecting  the  views  of  the  Reagan  Administration. 
Mrs.  Kirkpatrick  replied  with  some  amusement  that  the  adrr  nlstratlon  most 
assuredly  did  not  consider  Tocquevllle  In  formulating  Its  foreign  policy. 

With  all  due  respect  to  this  eminent  committee,  I  assume  that  most 
of  Its  members  have  not  widely  read  feminist  theory  in  considering  whether 
to  support  or  oppose  the  ERA.  Yet  I  believe  that  some  familiarity  with  the  , 
literature  will  be  helpful  to  legislators  debating  the  Amendment  for  two  reasons: 
first,  It  affords  a  clear  picture  of  what  the  most  vociferous  supporters  of 
the  Amendment  think  the  ERA  will  do;  second.  It  suggests  what  legal  battles 
are  likely,  since  feminists  will  certainly  press  their  views  In  the  courts. 
This  latter  point  Is  especially  important  given  the  vagueness  of  the  provision 
as  it  Is  currently  written  and  the  persistent  refusal  of  Congress  to  attach 
any  eruptions  to  the  amendment  during  Its  legislative  history.   Under  these 
circumstances,  the  meaning  of  the  ERA  is  likely  to  be  supplied  by  the  Courts. 
If  the  Court  is  faithfiil  to  the  words  of  the  Amendment  and  to  the  Intentions 
of  the  Framfrs,  it  will  have  no  basis  to  resist  the  feminist  understanding  of 
equality  of  rights,  an  understanding  which  goes  far  beyond  the  Issues  of  role 
equity,  such  as  equal/ pay  for  equal  work,  equal  employment  opportunities, 
equal  credit,  etc.,  /to  a  full  scale  demand  for  role  change.  As  Joyce  Gelb 
and  Marian  Lief  Parley  explain  In  their  highly  acclaimed  Study,  Women  and 
Public  Policies; 

.  .  .  role  change  Issues  appear  to  produce  change  in  the  dependent 
female  role  of  wife,  mother  and  homemaker,  holding  out  the  potential 
of  greater  sexual  freedom  and  Independence  In  a  variety  of  contexts. 
The  latter  issues  are  fraught  with  greater  pitfalls,  including  per- 
ceived  threats  to  existing  values,  In  turn  creating  visible  and  often 
powerful  opposition,    (pp.  7-8) 

Ultimately,  I  believe,  feminists  seek  change  to  establish  an  androgynous  so- 
ciety in  whirh  ail  sex  distinctions  are  impermissible.    You  have  heard  testi- 
mony from  both  supporters  and  opponents  of  the  ERA  that  It  would  require  the 
'ull  integration  of  women  in  the  military,  including  combat.   But  the  androg- 
ynous ideal  of  most  feminist  writers  challenges  our  social  and  domestic  rela- 
tions as  w*l  I . 

In  what  follows  I  will  survey  some  of  the  most  important  feminist 
thinkers  of  the  last  twenty  years,  drawing  out  the  policy  Implications  of  their 
position.    1  will  conclude  with  a  brief  discussion  of  the  most  recent  "third 
sMqe"  feminist  literature  to  suggest  that  there  is  now  a  small  but  signifi- 
cant movement  among  feminists  toward  a  recognition  of  the  importance  of  sex 

as  Prof.  Benjamin  P.  Barber  calls  it, 
»hf for «M' <•-,.    "Third  stage  f emtni sm'Vmnves  beyond  strident  androgyny  (first 
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stage)  and  apologetic  reaction  (ttcond  stage)  to  the  proud  assertion  that 
women  are  "different,  but  equal,"  If  these  feminists  art  correct,  the  reform 
of  our  political  and  domestic  Institutions  will  require  a  far  more  subtle  ap- 
proach than  the  Equal  Rights  Amendment* 

1 

Contemporary  American  feminism  began  some  twenty  odd  years  ego  with 
the  publication  of  Betty  Frledan's  The  Feminine  Mystique  (1963).  Fritdin  \ 
likened  the  home  to  a  "comfortable  concentration  camp/  and  argued  that  woatn 
could  only  "grow  and  fulfill  their  potentialities  as  human  beings"  outside 
the  home.  The  years  that  followed  produced  a  torrent  of  feminist  literature, 
exploring  the  causes  of  women's  oppression.  Their  arguments  can  be  summed 
up  in  the  following  propositions: 

I.  The  family,  at  least  as  historically  constituted,  is  the  main 
source  of  women's  oppression,  and  must  be  radically  altered  If  not  eliminated 
altogether.   Thus,  In  her  Influential  study,  Women's  Estate  (1971).  Juliet 
Mitchell  sees  the  family  as  the  main  source  of  owmen's  oppression  and  neu- 
rosis: 

What  does  our  oppression  within  the  family  do  to  us  as  women?  It 
produces  a  tendency  to  small-mindedness,  petty  Jealousy,  Irrational 
emotionality  and  random  violence,  dependency,  competitive  selfish- 
ness, and  conservatism. 

While  Mitchell  focuses  on  how  the  family  makes  women  neurotic,  Nancy  Chodorow, 

whose  1978  book  The  Reproduction  of  mothering,  was  awarded  the  Jessie  Bernard 

Prt/p  by  the  American  Sociological  Association,  argues  that  mothering  by 

women  is  psychologically  destructive. 

...  the  very  fact  of  being  mothered  by  a  woman  generates  in  men 
conflicts  over  masculinity,  a  psychology  of  male  dominance,  and  a 
need  to  be  superior  to  women  (p.  214). 

The  male  desire  to  dominate  women,  then,  is  rooted  in  the  mother-son  relation- 
ship.  Until  men  share  with  women. the  responsibility  for  child-rearing,  there 
will  be  no  end  to  this  oppressive  cycle.  Dorothy  Dinnerstein,  whose  book 
The  Mermaid  and  the  Minotaur  makes  much  the  same  point,  has  popularized  these 
views  in  Ms^  magazine. 

To  the  extent  that  radical  feminists  like  Pauline  Bart,  Adrlenne 
Rich  (Of  women  Born),  and  Judith  Arcana  (Our  Mother's  Daughters),  reject  this 
"nother~blamlng,H  they  suggest  as  an  alternative  to  the  heterosexual  biolog- 
ical family,  "Woman  bonding0  (Bart,  in  Mothering,  ed.  Joyce  Trebllcott,  p. 
149). 
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2.  Feminists  also  set  conventional  marriage  as  rape,  exploitation, 

and  oppression.  Kate  Mlllett's  best  seller.  Sexual  Politics  (1970).  argues 

that  the  relations  between  the  sexes  are  not,  as  women  have  been  taught  to 

believe,  based  on  the  private  relationship  of  love,  but  are  In  fact  power 

relationships  supporting  patriarchal  dominance.  The  Ideology  of  romantic 

love  "obscures  the  realities  of  female  status  and  the  burden  of  economic 

dependency"  <p.  37).   Feminist  writer  Vivian  Gornlck  told  a  reporter  at  the 

University  of  Illinois,  where  she  was  recently  a  visiting  professor  that 

Being  a  housewife  Is  an  Illegitimate  profession.  The  choice  to  serve 
and  be  protected  and  plan  towards  being  a  family-maker  Is  a  choice 
that  shouldn't  be.   The  heart  of  radical  feminism  Is  to  change  that. 
...  ERA  says  to  every  woman,  'you  must  be  responsible  and  grow 
up*  (cited  In  Carol  Felsenthal.  'How  Feminists  Failed,1  Chicago  Mag- 
azine. June  1982.  p.  139). 

Kathrin  Perut?  summs  It  up  In  the  title  of.her  book.  Marriage  Is  Hell. 

3.  Marriage  is  hell  because  marriage  produces  children  and  children 

are  slavery.  Patriarchal  societies  oppress  women  because  they  assign  women- 

/        exclusive  responsibility  for  childrearlng.  based  on  a  sexual  division  of  labor. 

Thus,  trie  noted  French  feminist.  Simone  de  8eauvoirf  recently  warned.  • 

I  think  a  woman  must  not  fall  into  the  trap  of  children  and  marriage. 
Even  if  a  woman  wants  to  have  children,  she  must  think  very  hard  about 
the  conditions  in  which  she  will  have  to  bring  them  up,  because  child- 
bearing,  at  the  moment  Is  real  slavery.  (Cited  in  Mothering,  p.  31$). 

In  the  view  of  the  editors  of  No  More  Fun  and  Games,  a  woman  who  chooses  to 

become  a  mother  signifies  that  she  has  not  "achieved  sufficient  maturity  and 

autunomy  and  is  seeking  a  hopeless  fulfillment  through  neurotic  channels*11 

(Cited  in  Jean  Bethke  Elshtairi,  "Feminism.  Family  and  Community,"  Dissent, 

i  — — — — 

Fall,  198?,  p.  443). 

In  hpr  article,  "Motherhood:   The  Annihilation  of  Women,"  Jeffner 

Allen  goes  still  further,  condemning  what  she  sees  as  the  genuine  lack  of 

choice  women  have  in  patriarchal  societies. 

Women  jre  mothers  because  within  patriarchy  women  have  nn  choice 
excepv  motherhood,   without  the  institution  of  motherhood  women  could 
and  tould  live  otherwise.  .  .  .  Until  patriarchy  no  longer  exists, 
ail  females,  as  historical  beings,  must  resist,  rebel  against,  and 
avo  <1  producing  fnr  the  sake  of  men.  Motherhood  is  not  a  matter  of 
a  toman's  psychological  or  moral  character.  As  an  ideology  by  which 
mpf  mark  females  as  women,  motherhood  has  nothing  to  do  with  a  woman's 
selfishness  or  sacrifice,  nurturance  or  non-violence.  Motherhood  has 
everything  to  do  with  a  history  in  which  women  remfein  powerless  by 
reproducing  the  world  of  men  and  with  a  present  in  which  women  are 
tweeted  to  do  the  same  (Mothering,  p.  315). 

Accordingly,  she  Advocates  a  "philosophy  of  evacuation,"  or  "the  collective 

removal  of  ourselves  from  ail  forms  of  mothering1'  (p,  315). 

In  a  more  popular  vein  Mien  Peck.  In  her  book  The  Baby  Trap,  blames 
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children  for  the  loss  of  romance,  idealism,  and  personal  freedom.  Jill  John- 
ston, author  of  Lesbian  Nation,  describes  her  own  experience  with  motherhood 
as  a  -drastic  drag.*  1 

4.  Since  women's  liberation  depends  upon  the  mancipation  of  women 
from  child-rearing  and  child  bearing,  feminism  is  committed  to  children's 
liberation  and  abortion.  According  to  Shulamith  Firestone,  childhood  Is  a 
myth  to  legitimate  existing  power  relations:   "Most  of  child-rearing  .  ,  . 
has  to  do  with  the  maintaining  of  power  relations,  forced  internalization  of 
family  values,  and  many  other  ego  concerns  that  war  with  the  happiness  of  the 
individual  chlld^Dlalectlc  of  Sex,  pp.  221-222).    There  is  then  no  tension 
with  women's  liberation  and  the  needs  of  children.  "By  now  people  have  for- 
gotten what  history  has  proven:  that  'raising1  a  child  is  tantamount  to  re- 
tarding his  development.  The  best  way  to  raise  a  child  Is  to  LAY  OFF"  (p.  90). 
Kate  Milieu  resolves  this  conflict  in  a  different  way:  "The  care  of  children 
is  infinitely  better  left  to  the  best  trained  practitioners.  ...  The  family, 
as  that  term  Is  presently  understood,  must  go"  (in  Felstnthal,  p.  139). 

Similarly,  the  liberation  of  women  from  child  bearing  requires  the 
unqualified  right  to  abortion.  As  Luc in da  Ciller  argues  in  "Unfinished  Busi- 
ness: Birth  Control  and  Women's  Liberation,"  "Without  the  fuU  capacity  to 
limit  her  own  reproduction,  a  woman's  other  'freedoms'  are  tantalizing  mock- 
eries that  cannot  be  exercised"  (in  Robin  Morgan, ed.,  Sisterhood  is  Powerful, 
pp.  274-75;  emph.  added).   Elsewhere  in  the  same  article  she  argues  that 

•  .  .  abortion  Is  a  woman's  right  and  that  no  one  can  veto  her  deci- 
sion and  compel  her  to  bear  a  child  against  her  will.   All  the  excellent 
supporting  reasons— improved  health,  lower  birth  and  death  rates, 
freer  medical  practice,  the  separation  of  church  and  state,  happier 
families,  sexual  privacy,  lower  welfare  expenditures— are  only  embroi- 
dery on  the  basic  fabric:   woman's  right  to  limit  her  own  reproduction. 

It  Is  this  rationale  that  the  new  woman's  movement  has  done  so 
much  to  bring  to  the  fnre.   Those  who  caution  us  to  play  down  the 
woman's  rights  argument  are  only  trying  to  put  off  the  Inevitable  day 
when  society  must  face  and  eradicate  the  mlsogynistic  roots  of  the 
present  situation  (p.  309). 

5.  The  fifth  and  final  proposition  I  want  to  discuss  Is  the  feminist 
hnstillty  to  nature,  and  their  belief  that  all  gender  roles.  Including  hetero- 
sexuality,  are  socially  conditioned.   Feminists  are  nearly  unanimous  In  their 
belief  that  the  family  and  the  gender  differentiations^ within  it  are  simply 
conventional.  By  this  I  mean  they  see  no  natural  basis  for  these  roles; 
these  roles  result  from  complex  social  relations,  with  feminists  differing 

in  the  weight  they  assign  to  patriarchy,  capitalism,  ideology,  and  early 
psycho-social  experiences. 


288 

i 


Although  they  concede  the  obvious,  that  only  men  cm  beget  and  women 
bear  chll   -n,  they  consider  this  fact  Irrelevant.   As  Juliet  Mitchell  puts 
It,  "Biological  differences  between  men  and  women  obviously  exist  but  it  is 
not  these  that  are  the  concern  of  feminists*  ("Women  and  Equality, -  p.  379,  in 
MItchel!  and  Ann  Oakley,  eds.,  The  Rights  and  Wrongs  of  Women.  1977).  Yet, 
although  feminists  consider  these  differences  insignificant,  they  recognize 
the  powerful  role  they  have  played  in  the  history  of  women's  oppression. 
Reproductive  roles,  according  to  Luclnda  Clsler,  -have  been  used  to  rationalize 
all  other  ascribed  differences  between  men  and  women  and  to  Justify  all  the 
oppression  women  have  suffered"  ("Unfinished  Burgess,"  p.  275)., 

There  are,  however,  a  few  dissenters  from  this  view.   Thinkers  like 
Shulamith  F|resto.e  and  Rudolf  Shaffer  believe  that  that  nature  Is  the  enemy. 
But  they  anticipate  scientific  advances  which  will  free  women  from  the  repro- 
ductive process  itself.   Thus  Shaffer  writes 

b!olo?'5ts  «lv?  "s  r«son  to  think  that  even  the  process  of 
!^£?:J?ift!  natural  form  ,s  ^  sacrosanct-that  It  may  eventually 
be  possible  to  grow  a  foetus  not  in  a  womb,  but  In  an  artificial  en- 
vironment from  which  It  Is  delivered  In  due  course.   Thus  all  the 

^iSr^LS0^.^  conf  lnin?  cnlld  "r*  tc  *°"*n  «r*  disappearing; 
MOTHER  NEED  NOT  BE  A  WOMAN!    (in  Shaffer,  Mothering  pp.  U*™2)? 

Since  Firestone  and  Shaffer  believe  that  science  will  eventually  make  possible 

the  complete  emancipation  of  women  from  their  nature,  they  believe  that  women 

will  be  free  to  choose  their  "life  styles."  At  this  point,  the  different 

strands  of  feminism  converge,  again.    The  good  society  feminl'     em  ,lon  for 

men  and  women  is  based  on  the  principle  of  androgyny,  that   s,  a  sfciety  In 

which  all  "persons"  share  In  masculine  and  feminine  traits  and  ioles..  The 

androgynous  society  extends  not  only  to  the  work  place,  where  women  should  be 

free  to  enter  every  occupation,  including  guards  in  all-male  prisons  and 

military  combat,  (the  only  exception  being  the  extremely  narrow  "bfoq"),  but 

also  to  the  family.   Mere  the  psychological  theories  of  Chodorow  and  Oinnersteln, 

criticising  the  role  of  women  as  mothers,  loom  large.  As  Diane  Ehrensaft 

writes  in  support  of  "When  Women  and  Men  Mother," 

.  .  .  feminist  theory  ...  has  stressed  that  gender  differentiation 
and  sex  oppression  will  exist  as  long  as  women  continue  to  be  totally 
responsible  for  mothering.  The  call  for  shared  parenting  by  men  and 
women  moves  those  of  us  already  Involved  In  attempting  such  a  reor- 
ganisation of  family  life  to  reflect  and  analyse  its  potential  and 
t      (lKthCti  °n  the  25°r8anlm,on  of  flendfr  and  Childrwrlng  struc- 
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Similarly,  philosopher  Virginia  Held,  drawing  on  the  same  sources,  warns 
that     .  .  If  It  Is  true  that  our  social  practice  of  making  mothers  but  not 
fathers  the  primary  caretakers  of  small  children  forms  the  male  personality 
Into  one  In  which  the  Inclination  toward  combat  Is  overdeveloped  and  the  ca- 
pacity to  feel  for  others  Is  stunted,  our  survival  nay  depend  on  a  reorgani- 
zation of  parenting"  (Mothering,  p,  7), 

Sara  Ruddlck,  In  her  Influential  essay,  "Maternal  Thinking,"  sees  a 
different  benefit  to  men's  sharing  equally  In  the  rearing  of  children.  In- 
stead of  praising  this  arrangement  because  It  spells  the  end  of  woman's  ex- 
clusive role  as  mother,  she  believes  It  Is  valuable  because 

On  that  day  there  will  be  no  more  'fathers,1  no  more  people  of 
either  sex  who  have  the  power  over  their  children's  lives  and  moral 
authority  In  their  children's  world,  though  they  do  not  do  the  work  of 
attentive  love.  There  will  be  mothers  of  both  sexes  who  live  out  a 
transformed  maternal  thought  in  communities  tnat  snare  parental  care 
(in  Mothering,  p.  227;  emphasis  added). 

Lest  this  recommendation  be  construed  as  reinforcing  heterosexual Ity,  even  In 

more  fluid  patterns,  feminists  like  Ehrensaft  and  Ruddlck  are  quick  to  admit 

that  this  family  model  Is  "not  the  ultimate  solution  for  all  people.  Parenting 

by  women  alone,  by  men  alone,  In  extended  families,  in  lesbian  and  gay  couples, 

in  communal  situations  within  neighborhood  networks— all  are  models  to  be 

explored  and  understood"  (Mothering,  p.  42;  also,  pp.  226-27). 

Before  proceeding  to  a  discission  of  some  policy  Implications!  let 

me  summarize  the  main  points »«q  far.  In  the  last  twenty  yffirs«  fmlnist 

theory  has  generally  held: 

(1)  The  nuclear  family  with  Its  supposed  natural  division  of  labor 
is  oppressive  to  women  and  must  be  overthrown  or  radically  altered; 

(2)  Marriage  confines  and  exploits  women. 

(3)  Children  are  a  form  of  slavery  because  they  tie  women  to  the 
home  and  restrict  their  opportunities  for  self  actualization. 

(4)  The  liberation  of  women  requires  the  full  right  to  control  the 
reproductive  process  through  contraception  and  abortion  as  well  as  the  lib- 
eration uf  children  from  their  families. 

(5)  Sex  dofferences  are  the  source  of  women's  oppression  and  are  In- 
compatible with  human  equality.   The  just  society  must  aim  at  androgyny,  or 
Uip  aonihtlation  of  gender  differentiation  based  on  sex. 

Although  I  cannot  discuss  all  the  policy  implications  of  these  argu- 
ments, I  would  like  to  highlight  a  few.   First,  the  EPA  would  drastically 
altpr  fprfpral  state  relations.   Since  the  ERA  Involves  Issues  which  have  tra- 
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dltionally  been  within  the  jurisdiction  off  the  states,  most  importantly, 
marriage,  divorce  •  child  custody,  domicile,  pirentil  obligations,  adoption, 
and  other  laws  relating  to  the  family,  states  would  be  required  to  make  all 
necessary  changes  to  Insure  that  "equality  of  rights"  was  not  denied  or  ab- 
ridged "on  account  of  sex."  And,  If  the  states  fall  to  do  so.  Section  Two 
empowers  Congress  to  enforce  the  amendment.  Although  It  Is  true  that  this 
enforcement  power  Is  Included  In  other  civil  rights  aaemtoents,  Congress  is 
here  empowered  to  enforce  a  right  which  is  not  specifically  identified. 
Moreover,  the  areas  potentially  affected  by  the  ERA  art  vast,  touching  as  they 
do  on  domestic  and  family  law,  so  that  the  loss  of  power  and  autonomy  to  the 
states  would  be  enormous.  As  a  scholar  who  his  studied  the  theory  and  prac- 
tice of  federalism,  I  believe  this  reduction  In  state  pfrtr  vould  bt  harmful 
for  three  reasons: 

(1)  It  Ignores  the  tremendous  diversity  of  the  fifty  states.  Imposing 
a  national  standard  on  political  cultures  as  varied  as  Utah  and  Nevada,  New 
York  and  Texas,  to  name  a  few  obvious  examples. 

(2)  It  denies  the  states  the  opportunity  to  experiment  with  different 
notions  of  sexual  equality.  Just  as  It  denies  the  nation  the  chance  to  avoid 
the  mistakes  and  to  learn  from  the  successes  of  these  social  experiments. 

(3)  It  disturbs  the  distribution  of  powers  between  the  states  and  the 
federal  government  essential  to  the  preservation  of  liberty. 

Thus,  although  t  welcome  efforts  to  end  discrimination  against  women,  I  believe 
that  reform  measures  should  respect  the  federal  character  of  the  Constitution. 

Turning  now  to  substantive  policy  areas,  my  reading  of  feminist  theory 
suggests  that  there  would  be  wholesale  challenges  to  family  law.  Including 

(1)  a  redefinition  of  what  legally  constitutes  a  family  and  who  can 
be  married.  Lesbians  and  radical  feminists  would  undoubtedly  Join  with  gay 
rights  activists  to  challenge  present  statutes  discriminating  against  homo- 
sexuals "on  account  of  sex."  Indeed,  they  have  done  so  already.  At  the 
1977  International  Women's  Year  Conference  held  In  Houston,  delegates  endorsed 
a  host  of  controversial  planks,  including  gay  rights,  abortion,  and  govern- 
ment sponsored  day  care  (in  Felsenthal,  p.  140). 

{2)  A  redefinition  of  the  obligations  of  parents  within. the  household 
which  would  eliminate  pernicious  gender  distinctions.   In  keeping  with  Chodorofe's 
suggestion  that  mothering  by  women  alone  is  psychologically  distinctive  to 
children,  Virginia  Held  criticizes  existing  family  law  which,  "In  its  cha- 
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racteristtcally  obtust  way"  enshrines  a  sexist  division  of  responsibilities. 

As  summarized  In  a  recent  legal  textbook,  'the  husband  Is  to  provide 
the  family  with  food,  clothing,  shelter,  and  as  many  of  the  amenities 
of  life  as  he  can  manage.  .  .  .  The  wife  is  to  be  mistress  of  the 
household,  maintaining  the  home  with  the  resources  furnished  by  the 
husband,  and  caring  for  the  children  (in  mothering,  p.  8). 

Meld  hopes  that  "if  the  federal  Equal  Rights  Amendment  Is  adopted,  It  may 

bring  about  significant  changes  in  the  law"  (p.  8),  Nor  can  such  a  view  be 

dismissed  as  the  silly,  but  essentially  harmless  opinion  of  an  Isolated  radical. 

For  Judge  Ruth  Bader  Glnsburg,  co-author  of  the  Civil  Rights  Commission  report 

on  sex  bias  in  the  U.S.  Code  (1978)  makes  much  the  same  point:   "The  concept 

of  the  bread -winning  husband  •  .  .  must  be  eliminated  frrr  ;(ie  (U.S.}  Code." 

(3)  An  expansion  of  the  rights  of  children. 

(4)  An  expansion  of  sex  discrimination  to  include  Inflexible  work 
hours,  career  patterns,  and  lack  of  adequate  day  care  centers,  all  of  which 
adversely  affect  equality  of  rights  for  women. 

In  terms  of  social  policy  the  ERA  would  certainly  be  Invoked  to  re- 
quire publicly  funded  abortions.   In  this  regard,  the  decision  of  the  Common- 
wealth Court  of  Pennsylvania  Is  Instructive.'  In  March  1964,  Pennsylvania 
became  the  first  state  In  the  Union  to  rule  that  the  State's  ERA  which  is 
nearly  Identical  to  the  proposed  federal  FRA,  was  "sufficient  in  and  of  It- 
self to  invalidate  the  statutes"  restricting  Medicaid  funding  :f  elective 
abortions  to  cases  of  rape  or  incest  whlcii  were  promptly  reported,  or  when 
tho  life  of  the  mother  was  endangered. 

nnally»  in  an  area  which  has  frequently  been  an  embarrassment  to 

feminists,  the  ERA  would  require  the  full  Integration  of  women  Into  the 

military,  including  combat.   Support  for  the  right  of  women  to  participate 

equally  in  the  military  is  a  dilemma  because  many  feminists  believe  there  is 

a  stmnq  connection  between  feminism  and  pacifism,  and  many  of  Its  present 

leases  drp  veterans  of  the  anti-war,  anti-draft  protests  of  the  sixties  and 

parly  spvpntfes.   Sara  Ruddtck,  In  an  Important  essay,  "Preservative  Love  and 

:  iltUry  pn'.triKt inn,"  explain*  the  connection: 

.  .  .  thp  conventional  and  symbolic  association  between  women  and 
ppace  has  a  real  basis  in  maternal  practice.   Out  of  maternal  practice 
a  distinctive  kind  of  thinking  arises  that  is  Incompatible  with  mili- 
tary strategy  but  consonant  with  pacifist  commitment,  to  non-violence 

(Mothering,  p»  ?33). 

tin*.  am|»-»iuity  bptween  feminism  ami  women's  rights  to  participate  equally 
i r,  i t.P  military  can  be  seen  In  the  policy  of  the  National  Organization  for 
y While  ijpnnunring  President  Carter's  reinstf tutlon  of  registration 
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"because  It  Is  a  response  which  stimulates  an  environment  of  preparation  for 
war.  .  .  .  war  Is  senseless,"  its  leaders  nevertheless  criticized  the  Supreme 
Court's  decision  In  Rostker  v.  Goldberg  (1981)  upholding  male-only  registra- 
tion as  a  denial  of  equal  rights  which  the  federal  ERA  would  certainly  re- 
verse. 

To  sun  up:   the  main  thrust  of  feminist  theory  over  the  last  twenty 
years  seeks  more  than  the  end  of  discrimination  against  women.  As  Gloria 
Steinem  succinctly  put  It:   "We're  talking  about  a  revolution,  not  Just  reform." 
Now  as  practical  politicians  you  may  object  that  these  radicals  constitute 
only  a  tiny  minority.  Most  Americans  who  support  the  ERA  do  so  because  they 
see  it  as  a  relatively  harmless  measure  which  seeks  to  extend  fairly  uncontro- 
versjal  reform  legislation.  Why  then  is  it  necessary  to  take  radical  feminist 
thinkers  seriously?  Because  a  feminist  writer  Benjamin  R.  Barber  has  written: 
-They  reflect  a  thrust  that  can  affect  even  the  most  moderate  programs  for 
change.  War  permits  no  neutrals.  Once  nature  is  regarded  as  the  foe,  mo- 
•    deration  can  look  treasonous"  (liberating  Feminism,  p.  35).    The  ERA  may 
seem  Innocuous  but,  If  enacted,  it  is  likely  to  shift  the  struggle  for  women's 
rights  In  a  more  radical  direction  for  the  following  reasons: 
m     (I)  The  ERA  is  extremely  vague  and  open-ended.   You  have  heard  testimony  of 
Walter  Berns  stating  that  "the  ERA,  If  adopted,  would  be  the  only  provision 
In  the  Constitution  bestowing  or  protecting  a  right  without  Identifying  that 
right. 

(?)  The  vapueness  of  the  Amendment  insures  that  the  courts  will  become  the 
final  interpreter  of  Its  meaning.    Yet,  if  the  courts  look  at  the  phrase 
"equality  of  rights"  and  then  consider  the  legislative  history  of  the  Amend- 
ment, whore  Congress  has  refused  to  permit  "common  sense"  exceptions,  such 
as  barring  women  from  combat,  they  will  be  bound  to  conclude  that  they  must 
give  an  absolute  interpretatinn  which  permits  no  exceptions.    If,  on  the  other 
hand,  trtp  Court  does  impose  limitations  on  the  Amendment's  meaning,  It  will 
ijn  r,n  by  reading  its  own  views  Into  the  Amendment,  a  procedure  which  raises 
4lt"')r>Mir>r  different  problems. 

(1)  UriMko  Mie  political  process,  which  tends  toward  moderation  because  It 
nu«t  ani-al  fn  ,i  majority  of  legislators,  representing  diverse  constituents, 
Mm  ni'tinal  branch  Is  under  much  less  restraint.    Minorities  have  Just  as 
')f;»<1  ,\  <hance  of  prevailing  in  the  courts  as  majorities.    And  In  this  case, 
probably  better,  since  the  meaning  of  the  amendment  ippeurs  to  permit  no 

<•>  ei-h*'". 
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(4)  Wort  •politic*  supporters  of  the  EM,  eager  to  give  tht  Impression  that 


amendment  Is  not  Intended  to  chilltngt  controversial  policies  sucti  is  publicly 
funded  abortions,  or  benign  segregation,  such  as  single  sex  schools  or  single 
sex  a«nciations  like  the  Girl  Scouts  and  the  Boy  Scouts.  Thus,  for  example, 
In  1982.  the  Pennsylvania  Commission  for  Women  flatly  stated  that  "abortion 
Is  not  and  should  not  be  considered  an  ERA  Issue.*  But  that  assurance  did 
not  bind  the  Pennsylvania  Court.  Elsewhere  In  the  country,  ERAs  are  also 
being  Invoked  on  behalf  of  precisely  those  Issues  Its  supporters  Initially 
disclaimed. 

(5)  Once  the  courts  begin  to  expound  the  meaning  of  the  Amendment,  they  will 
b»  bound  by  the  logic  of  their  own  precedents  to  an  ever  broader  construction. 
And  more  radical  feminists  will  use  each  victory  to  press  for  additional  rights 
th?y  have  no  hope  of  winning  through  the  political  process. 

Given  these  difficulties,  why  are  we  debating  the  ERA  again?  In  large 
paft,  I  think  It  Is  because  opposition  to  It  is  so  easy  to  brand  as  sexist, 
reactionary,  and  right  wing,  while  the  alternatives  are  so  difficult  to  pursue 
and  explain.   As  Alexis  de  Tocquevllle  rightly  observed  In  Democracy  In  frier lea: 
"A  proposition  must  be  plain,  to  be  adopted  by  the  understanding  of  a  people. 
A  false  notion  which  Is  clear  and  precise  will  always  have  more  power  In  the 
world  than  a  true  principle  which  Is  obscure  or  involved11  (1:166). 

Y»t.  the  simplicity  of  the  ERA  Is  both  Its  strength  and  its  weak  ness. 
As  the  Boston  Globe  pointed  out  In  an  editorial  In  1975.  Under  the  Amendment 
"equality  is  absolute,  total,  unalterable,  for  all  times.  What  Is  good  or  bad 
for  onp  sex  is  equally  good  or  bad  for  the  other.  And  lawmakers  would  be  for- 
bidden from  every  distinguishing  between  the  two  nn  any  matter  (In  Felsenthal, 
p.  143). 


Just  at  the  time  supporters  of  the  ERA  were  preparing  to  reintroduce 
the  Amendment  into  Congress  to  begin  the  ratification  process  all  over  again, 
a  new  group  of  feminists  began  to  challenge  the  androgynous  assumptions  of  the 

fpflilnKt.  movement,    Reviewing  some  of  th*  most  important  of  those  new  works 

in  Mm  NewJ7ej{uli |Jk  last  summer,  Benjamin  R.  Barber  observed  that  this  "third 

staqe"  feminism  seemed 

to  be  pushing  toward  a  full  defflystlf Icatlon  of  both  the  feminine 
and  the  feminist  mystlqu*  >,  in  favor  of  a  realistic  appreciation  of 
sexual  differences,  the  .onstraints  they  place  upon  us,  and  the  plural 
virtues  they  m*ke  possiule  ("Beyond  the  Feminist  Mystique,"  The  New 


the  Amendment  attempts  nothing  more  thdrmodest  reform,  have  claimed  that  the 


II 


Republic,  July  11,  1%3,  p.  32). 
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According  to  Barber,  "the  striking  new  premises"  of  "third  stage  famlnlsm" 
include:   "I.  women  and  men  are  biologically  distinct  In  a  way  which,  although 
not  strictly  causal  or  deterministic,  powerfully  conditions  moral  development 
and  social  institutions,  and  which  cannot  be  theorized  away  In  the  name  of 
abstract  androgyny."  Thus,  for  example  Carol  Gllllgan,  begins  her  book  In  A 
Different  Voice:   Psychological  Theory  and  Women's  Development  (1982)  with  the 
observation:   "At  a  time  when  efforts  are  being  made  to  eradicate  discrimination 
between  the  sexes  In  the  search  for  social  equality  and  Justice,  the  differ- 
ences between  the  sexes  are  being  rediscovered  In  the  social  sciences"  (p.  6). 
For  Gllllgan,  these  differences  Include  the  discovery  that  women's  moral  de- 
velopment proceeds  differently  and  arrives  at  a  different  point  from  that  of 
men.  As  a  result  of  their  early  childhood  experiences  with  their  mothers* 
women  tend  to  develop  a  morality  of  responsibility,  which  stresses  connected- 
ness, care,  and  the  preserving  of  relationships.  As  a  result  of  different 
experiences,  men  tend  toward  a  morality  of  rights  which  stresses  Individualism, 
autonomy,  and  independence.  But,  and  here  Is  where  the  feminist  point  of  view 
comes  in,  women  are  not  Inferior  to  man  in  moral  development,  only  dlff#r#nt, 
A  comprehensive  theory  of  moral  development  must  recognize  that  'women  bring 
to  the  life  cycle  a  different  point  of  view  and  order  human  experiences  In 
terms  of  different  priorities"  (p.  22)  and  accord  these  differences  equal 
consideration. 

Whereas  Gllllgan  focuses  on  moral  development,  Carol  McMillan,  In 
her  bouk  Women,  Reason  and  Nature  (1982),  examines  the  faculty  of  reason. 
McMillan  rejects  the  stereotypical  view  ot  women  as  emotional  creatures,  In- 
capable of  reason.   She  argues  that  this  prejudice  Is  shared  by  sexists  and 
feminists  alike,  though  for  different  reasons.    Sexists  believe  that  women 
are  "naturally"  Irratlonai;  feminists  believe  their  confinement  In  the  home 
mnrJitions  them  to  such  behavior.    By  contrast  she  argues  that  there  Is  a 
sp"r  If  Irally  feminine  form  of  rationality,  which  she  calls  intuitive  knowledge. 
Intuitive  knowledge  Is  particular  rather  than  abstract  and  universal;  It  Is 
rK'iulrpri  through  experience  rather  than  book  learning.    Intuitive  reasoning 
.mu.rgpr,  fmn  traditional  feir.inlne  activities,  especially  "procreation  and 
i\\\\<U«.ir\tyf  (p.  S6h  and  Is  iintqimly  suited  to  these  activities. 
(;>)  ]Uo  '.or .mil  premise  nf  the  n«>w  feminists  Is  that  "sexual  differences,  neither 
wh'  II,*  i"f.V|t,ibK  nor  wholly  *rar1lcable,  are  In  themselves  beneficent  and 
life-enrirhing;  liberation  con  be  better  won  through  their  cultivation  than 


245 


their  negation.*1   For  feminist*  I  ike  Gllllgan,  McMillan,  Barber  and  even 
Betty  Frledan  In  her  more  recent  work*  this  means  a  theoretical  appreciation 
of  the  distinctive  feminine  moral  and  rational  contributions  to  human  civili- 
sation and  of  distinctive  feminine  activities.   There  is  In  each  of  these  works 
a  reaffirmation  of  woman's  roles  as  "nurturer,  caretaker,  and  helpmate"  (Gll- 
llgan. p.  17). 

(3)  Closely  connected  with  this  recognition  of  sexual  differences  is  the  re- 
jection of  androgyny  as  the  standard  for  the  good  society.  Mot  only  does 
androgyny  produce  a  stifling  uniformity,  but  "It  turns  out  to  be  rationali- 
zation for  dominant  mala  paradlgmns  disguised  as  •  •  •  human  archetypes." 

Thus,  Gllllgan  criticizes  earlier  theories  of  moral  development,  which 
pur  ported  to  Investigate  human  moral  development,  but  took  masculine  develop- 
ment as  the  standard,  and  Judged  women  Inferior.   Similarly.  McMillan  defends 
a  specially  feminine  kind  of  reasoning.  -She  argues  that  the  intuitive  knowledge 
of  women  Is  not  Irrational,  but  only  appears  this  way  when  more  masculine  forms 
of  reasoning  wrongly  become  the  paradigm  of  rational  thinking  for  both  sexes. 

(4)  Thp  new  feminism  attempts  to  portray  the  feminine  condition  in  a  more 
positive  way  and,  in  so  doing  to  reconcile  the  tension  between  feminism  and 
the  family.   As  Ben  Barber  puts  it:   "The  special  relationship  that  femininity 
affords  women  to  generatlvlty,  nurturing,  and  affection,  endows  them  with  a 
unique  appreciation  of  (and  responsibility  for)  the  ethics  of  caring  and  of 
affiliation  indispensable  to  civilization."   This  Is  In  fact  the  central  focus 
of  Gtlligan's  work  on  moral  development  and  McMillan's  examination  of  reason. 
Increasingly,  these  arguments  are  finding  their  way  Into  feminist  thinking. 
1hus.  Jean  Bethke  Elshtain,  In  a  much  discussed  essay  In  Dissent, "Feminism, 
Family,  and  Community"  (Fall,  1982),  chides  radical  feminists  of  the  seventies 
for  thfir  attacks  on  the  family.    In  contrast  to  earlier  feminist  psychologists, 
i»^o  viewed  motherhood  as  essentially  neurotic,  Elshtain  looks  upon  the  tra- 
ditional concerns  of  women  with  "children,  friends,  and  community"  sympathet- 
ically* though  the  community  she  has  in  mind  is  not  your  average  suburb.  She 

in  Intrigued  with  Gllligan's  suggestion  of  a  distinctive  moral  voice,  "empha- 
sizing concent  and  responsibility  for  others."   If  Gllllgan  Is  right,  then 
"feminists  should  be  among  the  first  to  preserve  the  sphere  that  makes  this 
morality  possible  and  to  determine  how  best  to  extend  its  imperatives  to  a 
less-than-humane  world"  (p.  447). 
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Sara  Ruddick  maes  a  similar  point  In  her  essay  "Maternal  Thinking." 
In  which  she  explores  the  maternal  concern  with  preservation,  growth,  and  love 
dnd  seeks  to  join  them  to  a  feminist  politics. 
(5)  The  final,  and  most  Important  premise  for  our  purposes.  Is: 

Given  that  sexual  differences  are  valuable  (rather  than  Indelible) 
fecV™  rr  iuiU?  IT  soc,al  re,at,ons  «nSt  be  a  search  for  L. 
EimET1  I'   '""f^1  ways  mtt  *»  found  to  preserve  (or  create) 

Suii!3  J"2  e"nM,,i.equa,,t'  ,n  «*       o'  differing  wclaf  rales. 

distinctive  gender  needs,  and  contrasting.  If  (Ideallv)  cnmo  «i.ntirw 
ri(1.  -PProaches  to  moral  development  and  reasoning.  \  C0m"l9mnttr* 
Clearly,  this  is  a  more  difficult  task,  for  It  requires  making  subtle  and  con- 

troverslal  distinctions  based  on  sexual  differences.   Take  two  provocative 

l«ues:   If  Gllllgan  Is  right  that  women  develop  a  morality  of  responsibility. 

shouldn't  public  policy  take  this  distinctive  moral  point  of  view  Into  account 

whPn  .Invating  whether  to  allow  women  In  combat?   If  McMillan  is  right  that 

the  relationship  between  mothers  and  children  is  not  wholly  conditioned,  should 

an  "authentic  feminism"  begin  by  taking  seriously  "the  woman's  role  in  the 

home,''  rather  than  the  right  of  women  to  pursue  careers?  (McMillan,  p.  104). 

feminists  themselves  do  not  agree  on  these  and  other  issues  and  they  are  right 

to  fear  that  sucti  distinctions  may  be  used  to  rationalize  sex  discrimination. 

Nevertheless,  the  pronlse  underlying  the  first  stage  of  feminist  theory,  that 

every  distinction  constitutes  discrimination,  Is  now  being  ca. led  Into  question 

-not  by  sexists,  but  by  a  new  generation  of  feminists.   It  would  be  Ironic 

If  Congress  were  to  accept  the  androgynous  Ideal  which  the  ERA  represents 

at  precisely  the  moment  it  was  being  challenged  by  feminists. 
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»'»•*  ?TA  fcnd  the  ilnmlnEO  Csp  iVtwcon  Pen  nnd  l.'onen 

Illcheel  end  Judith  Finn* 

Hearings  on  the  Bqual  Rights  Amendment 
Co.njltteo  nn  the  Judlciery»  U.fli  Parnate,  SeptHiilmr,  190iJ 

fcunen  in         1'itor  lore*  earn  uhout  two-thirde  at  much  a*  nan*  The 
exlr.t<ncp  of  thli,  cmrntntft'  rap  la  often  oltad  mo  «virtence  oi  widespread  ux 
,7  d incrimination  In  ceploynent.  believe  tint  t>»  pnoeags  ol  the  Iqital  Hlflhte 

/'       Anur.iiiaent  to  the  U.S.  Conotltution  would  change  thin,  or  at  lanst  reduce  the 
4  nlze  ol  t(a  rale/fenala  enrnln^n  dlf farantial •    V.n  teet loony  whloh  follows.  *r 

devoted  to  th*  data  nnd  rasaeroh  flndingo  on  thla  leeua* 

It  in  nrpuod  that  the  I  HA  would  reduce  the  main/female  eomlngo 
differential  hy  reducing  oax  dleorirtlnation  eitninet  woven  in  the  labor  marltet. 
(f  roiirto,  for  11/  tii  avan  potan.tially  have  nuch  an  of  foot,  two  conditions  would 
» nvo  to  prorontly  exloti  (1)  tha  currant  male/ female  eorninge  dlf  farantial  would 
itove  to  hr  t>m  ranult  of  labor  market  discrimination,  at  laaat  In  part,  and,  (2) 
VU,\  would  have  to  add  annethtnf  elgn  If  leant  to  our  present  tools  for  combatting 
n««  il  lac  rim  inn  t  ion  in  tha  labor  market. 

Our  focua  here  la  on  tha  first  or  thorn  oondltlona,  whether  the  earnings 
,;ap  re».»il  tu  fron  dicer  initiation*    t.'e  find  the  beat  case  for  this  view  to  be  vary 
weak,  hecauoe  tliere  is  no  direct  evidence  that  sax  discrimination  in  tha  labor 
market  in  ruaijonclble  for  any  elgnif leant  part  of  tha  sale/female 
earnings  difference.    It  ia  true  that  sons  have  examined  tha  oval  labia  data  and 
r turtles  and  have  concluded  that  eex  discrimination  nuct  account  for  part  of  tha 
nrnlff/faitmln  pny  cap.    We  have  examined  thia  evidence  und  concluded  that 
alternative  explanation*)  Tor  tha  earnings  pap  are  nuch  sera  plaualble. 
Tlte  Earnings  flap 

Nearly  everyone  who  carea  about  this  iasue  knows  that  woman  earn  about 
5V.$y  for  each  dollar  earned  by  men*    Thia  commonly  cited  atstlstlo  la  derived 
by  cci'|.*irln£  tho  annuel  earnings  of  "full-time"  wage  and  salary  workers*  Tha 
>,V>  ha*  not  nlian;$ri  much  but  it  was  up  to  $0.60  by  the  tine  of  the  1900  Census 
and  by  VK»?  win  up  further  to  $0.62  Tut  note  that  ♦•full-time**  does  not 

aeon  the  .name  th lev,  for  men  and  wowu.  On  averace,  male  full- tim*  workers  work 
more  hours  than  fennlo  full-timo  workers*  Hen  ere  more  likely  to  hold  two  Jobs 
und  tend  aim  to  work  Innrer  hours  in  their  principal  Job*    There  la  no  readily 


•Judith  Finn  ia  a  puoTTn  pnlloy  apeelallat  raaiding  in  Oak  Ridge,  TK. 
ttlchnel  &•  Finn  la  a  aenior  economist  in  the  t/ibor  and  Policy  Studies  Program  of 
Oak  f!id£e  Associated  Unlvereltlss.  Tha  views  axpreasad  In  thla  paper  era  hie  own 
and  nra  not.  riPc^nsarlly  the  vlewa  of  Oak  Ridge  Aaeoolated  Univeraitiae  or  its 

aponsorc. 


ER?C 


253 


BEST  COPy  AVAILABLE 


cited  j  nvermnunt  statistic  which  allows  us  to  coepare  sale  vs.  feeolo  earnings 
par  hour  worked  but  cevcral  econonlsta  hava  an  tinted  that  woaen  aarn  about 
vt;.70  jjer  dollar  earned  by  man  whan  nn  adjueteent  for  hour  a  workad  la  «ade.[2]. 

The  earnings  (*ap  between  wen  and  wonen  was  fairly  oonatant  prior  to  1979 
but  has  boon  <Unllnln?,  slnoo  than.    Thia  is  shown  In  Tabla  1. 

labia  1 

Kedlan  Uaual  Weekly  Earnings  of  S?*n  and  t.ooen.  Full-ties 
Wane  and  .Salary  Workers,  1979-VJ03 

Feme la-  to 

Year  tlals-Ratio 

'        1979  1  33 

1900  .63 

1901  .65 
1982  .65 
1903  .66 

floi treat    Monthly  Labor  Hsvlewt    Juna  1964 »  p.26 

Tnble  1  ehowe  tha  sole/fesale  enrnlnge  rntio,  using  a  slightly  dlffsrant 
«eomire  of  euro Inge  avotloble  from  tha  U.S.  Department  of  Labor.    Tha  "usual 
miih/  #»irtilnt:sN  fhowe  e  waller  cop  between  naif  and  woven  (than  coaa  annual 
g/ir*itn»:)  1  venule  it  iloeu  not  count  saoond  Jobs.    Tha  lnorssao  in  tha  ratio  of 
uowri's  to  fiifn'i  finmingpf  from  .63  in  1979  to  .06  in  1963  i«  •ncnsjjh  to 
ectubllsh  n  new  trend  because  we  know  thin  ratio  sowed  in  s  narrow  band  between 
•M  nnt*  .fij  durin-.  the  proceed in*  docada.    several  faotoro  contribute  to  the 
narrowing  of  this  earnings  rep.    For  nore  than  a  decade  women  have  bean  getting 
rducution  und  work  experience  which  la  nore  like  thot  of  iren.    For  example «  in 
H7(  wnr,«#.»n  enmed       porcont  of  tiro  Hoc he lore  degrees  ewnrded.    Since  then  the 
trend  hits  bocn  rlclnf..    ly  VjTA9  for  the  flret  time  over,  wonen  earned  half  of 
ill  inchr lore  rie.-reen  nwarled  In  the  U.S. [3]    l/e  would  probsbly  have  ceen  an 
••Ff    t  tui  th#  oHrnln/:t  ratio  nooner  but  for  one  otfnificent  fnett  the  rising 
|  M»|i-rtii»n  of  iMi'<rn  in  tl."  workforce  hna  meant  an  influx  of  relatively 
inrxi  .rlenoed  M«m<>n9  nr.l  i nriperienced  pernonr  cam  lens.    In  the  future  we  can 
»«f,ifi    -renter  j-irity  Vrtween  wen  and  w   in  with  reelect  to  wori;  ptfperlonnot  and 
■  «  II   'nn.  to  ;>ro-OH»*-  /.I'pnti'r  .  |i>i<11ty   In  trn  toalu/fcmnlt*  earning;  ratio* 

•  '  •  »  '    '  t    t  hrj  .if:  \  ri|  i  ,;,»}■ 

,     m.    .  vm^^hi^i  tn«'pH  trnt  fKr  jny  i~*v       rwidmrfl"  nt1  nrx  dtrtfirtr  tTtattfln 

•  1      f  '    j.f         ')<<   •  -art-  ►  n|ih| rt Ic.itou  '■■  cuf  ther.  anknowlf»H/»o  thot  there 

'     '     •    '<     1  H«-!<-  ><         ..  tor  i»«  1 1  t  In/'  i  ,t>  •!!  I  fr  rnntlnlr  but  ndrt  I  Kit  t  tudlof; 
.  *.  •      •    v*    ♦..*    .  •  I,'.)     <«iM   .  l;»rr,  ,ro).'h!/  riorr  tKnti  hi  If  ol   tbi»  rxtrttni* 
*'i  r»x    li'.rrl   it  iMnh  ir  fk<?  labor  »*r»rket. 
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The  oust  uophletlcsted  evidence  introduced  into  tht  debate  by  proponents  ol 
WA  hae  been  the  reference  to  reseeroh  etudlss  which  exsolne  tht  ciuni  or  the 
eele/rermln  comlnge  pap  in  tht  U.S.  ae  •  whole.    For  example,  Professor  , 

tranclne  Blau  tcetiried  before  the  House  Judiciary  Coamlttee  on  Sept.  14*  1963 

\ 

etottn*;  that,  v 

NA  Growing  body  or  reseeroh  into  t\m  cium<  or  the  otale-fenele 
r«y  i:*p  supports  the  view  that  discrimination  ecelnet  wonen  in 
the  lebor  eerket  nocounte  ror  o  slgnlflosnt  aha  re  of  the 
differential— probably  over  helf.    That  le9  over  half  or  the  pay 
differential  between  men  end  woman  cannot  be  explelned  by  pox 
•Jiffarenoae  in  qualirioatione.H(4] 

Profounnr  *]lnu  is  referring  to  a  body  of  aoonoeio  reaearoh  which  trioe  to 
explain  cerninge  differenoee  in  tare a  of  formal  schooling,  work  hietory,  end 
naemreo  or  Nlabor  fores  ettachaent."    VhSt  part  or  the  earnin^e  ?e'p  which  ie 
not  ectiooieteri  with  dirrenencee  between  sen  end  women  in  theue  foctore  ie 
aon«tlmae  interpreted  ee  a  meeaure  of  dicoriminstion. 

However,  all  careful  reoearohera  have  qualified  their  interpretations  of 
the  "unevplotned  residual."    They  recognise  that  it  could  be  due  to  a  variety  of 
lectors  other  than  sex  rliscrln  Inst  ion  in  the  lebor  market.   Those ,  like 

i 

t-rofeseor  Ulnu,  who  lntarpret  the  Hunexplelned  realrluel"  ee  e  neunure  of 

rl  iccr in i nation  have  been  severely  crltlsed  in  the  economics  literature. 

Heceur.e  thla  point  neapc  to  be  central  to  the  debate  over  the  proposed  FHA,  we 

would  Ilka  to  briefly  quote  oone  of  these  d  loses  tint*  views. 

l»r.  June  C'!'eiU,  ri  roc  tor  of  the  Proi*ran  of  Policy  research  on  Women  end 

Foe 11 1 en  nt  the  Uruan  Institute,  line  ntatnri  that, 

HAnnnt;  f.hor.e  rtu.lies.. •  the  central  finding  has  been  that 
about  hr. If  of  the  i;op  in  noc minted  for  by  a  few  key  varlablcss 
r.chn  I  if,:,  years  of  work  experlenre,  yaare  In  the  lnl,or  force, 
nn1  Jol   tenure.    The  unpxplftlnM.I  reoldunl,  hewever,  run not  be 
Ml.rn  np  n  neiir>jre  of  rf  Incrimination.    Tt  In  nore  enrrectly 
iOhrrU.er^  no  u  upauure  of  our  lfc*roranpn.Hlf»] 


r .  l.nl  t#»r  ,,i  1  Hariri 


»;t.,.  |;,  ii>n,-  jnnt  ihr^n  tin  unalycln  n-n  In  mnridered 
"ptrmtoln^tcally  junnd  tlmt  nom:idurn  nnly  uhnt  car  hn  (ounlly) 
'•••.u  .r.»iit  .inH  uttril  litre  t\o  rrmninln*-  •  llfenmtiftl  tn  one 
:  -iW   v.'ft. tt>lf> t    ni  :.rr  n in.) tlnn ."( (  ) 


•  r-.t.i»>r  f.«r>rori'tt  'r.  Vnnr:>    nrrett,  Liu  rt/it.orti 

"  '   f.vi-  .Iviyr  h#'*i  i;nonr.y  wfcoiit   Ltu.Mi*:,  Ll.^t  trrnt 
'••    ri«  it'  i 1  i      .ii   if.  urn  v  lniiM'<!  r"  '.''in  1 1 . . .  I  tMni    it.  if 
•  »  r.r'i-'i,  «t.n.Sioi,:   t  .  If  I  i*  it:  r*'<..rW   I  "  lilf.f  <:{nnU>(l 
r-  #■  •  1       .'I   t«rnr  iiM*t  r  if   «  a  fi-p'firnf   wit:,  \ht  ltlrl 
'  "I '  '  ri'  i  .  t  i,,n»  nrt  1  if t*    tto  loir,...-  |<  r  Hlul--„.'  I  n!  ♦  , 

•    !»i*tt  1.    .  <ir.-  »'.»         r  iv#    :rro  i-itr'  f  i-t     ]  1   tip  r.ir'irj 
i1   •  ..'M  »  . u>*  xvt  r  rvt  t  it :  \  \  \i-  l.ir  f   n^ti't*:,  in  «»»  ri  in, 

!  i  1 1  x  •  r.  ,    i  i»-r  1  nt  i  n*i     t.i  out   trnhd :  i'i 
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Dr.  Jacob  III  near  i 

"Although  it  acy  fr»  •  trad  It  ton*  V  f        to  aaaaura  discrimination 
by  the  realdual— aftar  various  othtr  factors  have  been  netted 
out— I  think  a  wore  humble  attitude  la  to  think  of  the  reeldual 
■a  a  wan cure  of  our  Ignorance •••"[a] 


Dr.  Drlan  ChlpHn  revlewe  tha  evidence  and  concluded! 

"Thut>  tha  currant  euplrloal  avldanca  laavaa  a  lot  to  be  desired) 
nary  of  ua  night  ballava  that  sex  dlaor Initiation  exleta,  but  to 
wa  know?"  (9] 


Dr.  Cotton  lather  Lindsay i 

"Tha  Hat  of  faotora  producing  dlfforantlala  In  productivity  and 
tharafora  wagaa,  but  which  cannot  be  control lad  for 
otatletlcally,  la  far  longer  and  potentially  far  wore  lnportant 
than  tha  abort  Hot  currently  an  tared  In  eny  computer. »[1U] 


Another  eoonoaletv  Dr.  Solovon  Polechekt 

"..•the  tredltlooal  aathod  of  axaalnlng  discrimination  aa  a  cap 
in  wacee  le  clearly  biased,.. The  results  of  thla  atudy  indicate 
that. ..a  cone lua ion  of  nondlacrlalnatlon  la  w*rr*nted.M[1l] 


Dr.  Harriet  Ze liner  suawsrf  up  tha  problawi  with  tha  ovldanoa  that  hno  boon 

preeented  in  support  of  the  discrimination  hypotheela.    Unlike  iioat  eoonomlote 

aha  find  a  a  way  to  aay  what  aha  raaane  ualng  everyday  language i 

Mto  ...teat  for  the  exlatenca  of  discrimination  In  the  labor 
market  by  determining  whether  there  In  any  uage  differential 
left  after  controlling  for  all  relevant  oharaotorlotloa  is 
aonowhet  Ilka  trying  to  discover  whether  you  loft  your  wotrh  In 
the  kitchen  by  looking  for  It  everywhere  else  flrat.    It  would 
be  nor©  officiant  to  look  In  the  kltchen.N(l2] 


Clearly,  the  plain  fact  Is  that  fche  hypothocls  that  the  earnlnpr.  gap  Is  duo 
to  discrimination  lc  Juct  that,  an  unprovon  hypotheala.    Vhera  Is  far  mora 
support  for  this  view  that  I  can  review  here,  but  I  sr.  citing  It  for  the 
record. [13]    The  print  here  la  not  only  that  this  nothod  iv  seriously  flowed, 
but  thnt  thncft  who  claim  to  have  neaeured  the  extent  nf  discrimination  hove  only 
tho  exlot«nce  of  the  "residual*1  upon  which  to  Uise  thin  clal*. 

Further,  tr*  studlen  uhlch  have  used  statistical  analyLlr  to  try  to  Inula te 
dtsrrim  1  nation  urtry  the  "residual"  nothod  hnve  nearly  oil  fofuced  on  the  peopl" 
in  our  lnbor  Tore*?  who  wcrt   fr.r  Marcs  or  rrtlsry.    They  usually  «to  Mit  include 
the  nearly  10  Trillion  American  uorl  rrn  who  nr*  C©1 f-euployeri .    Thin  if; 
unJprutui'lr.l.lat     it  one  in  loot  in*:  for  tlccrlmlmitlon  in  #»n,;loynant.  it  mnk#»fi 
uonff  to  fort.i  on  ihor.r  who  uorl   for  ottorr  inc!  :wvr  their  enrnlnrr  dctavi.ii«ori 
ty  trrlr  tri^loy-rr  1    Jfowcvrr,  thin  liar  cnuood  ur  to  i^nnre  1111  inpnrt'wit  fncti 
the  narnlm  o  t  ip  It.  jur.t  an  lnr^r  n  c on/   the  aolr-nnj  loyed  un  It  lu  fu  nni*  w*.( n 
nnd  nalnry  i.orl:ors!    Tor  i'ablp  p.  Ulow, 


a 
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Table  ? 

Ratio  of  Feaala/Halc  Earnings  for  Yeer- round,  Pull-tiaa  Workera 
in  1982*  by  Oooupation  and  Claea  of  Worker 


Mmf^m  ana  \ 

Oooupation 

Salary  Workara  | 

I 

Self- employed 

hsnageriol  and  Professional 

.63 

.Ai 

Technical,  u]«it  «nd 

edainlatretive  support 

.59 

.47 

Service 

.63 

•44 

Precleion  production, 

oraft  and  rapair 

.65 

.54 

C para tor,  fabricator, 

laborer 

-.64 

.49 

Faming,  forcctry,  fiohlng 

.70 

.04 

Total,  all  oocupationa 

.62 

.46 

Monthly  Labor  Review,  ,  July  19B4,  p.18 

In  avary  occupation  group  tha  euro Inge  gap  between  nan  and  woven  ia  greater 
aaong  tha  aalf-eaployad  than  it  ia  ccong  wage  and  salary  workara.    Thia  auggaata 
that  there  la  eooethin/;  othar  than  as  pi  oyer  discrimination  which  ia  causing  tha 
earnings  cap.    k.'e  can  anticipate  that  tha  advocates  of  graatar  federal 
refutation  of  tha  eoonomy  will  eosert  that  tha  self-employed  auffar 
discrimination  too.    If  you  held  a  hearing  cm  thia,  you  would  undoubtedly  hear 
that  oeli-employed  women  suffer  discrimination  or  laok  tha  "oonneotione"  that 
self-employed  man  have.    However,  studieo  do  not  support  euch  a  cleln. 

Physicians  are  one  of  several  occupations  dominated  by  self-employed 
percona.    Thie  is  alao  en  occupation  with  a  well-publicized  end  wcll-resoerobod 
wore  #ip  Uitwrnn  men  and  uomon.    Studiea  of  thia  oooupation  ere  better  than 
there  which  Mere  conducted  for  tho  economy  ns  a  whole  (end  referred  to  above), 
because  the  otudieo  of  physicians  earnings  hove  measures  of  phyaioians  ootual 
output  (e>;.  numbar  patlentn  rj*r>n).    This  io  vary  important  because  woman 
phycioonn  not  only  wort:  fewer  hours  than  mala  physiciano  but  they  soo  fewer 
potl*ntn  per  hour  worked.    They  are  not  discriminated  o^ninat  by  referring 
dnctoro  or  patientr,  ar  they  charge  prices  as  hiflh  ao  their  oalo  counterporte 
and  thny  olco  have  wnitini:  liatc  at  leabt  ao  lonp  as  the  iren'e.    When  tha  feota 
about  their  lowrr  productivity  are  token  into  nocount,  researchere  conclude  that 
the  onrninpr  flop  between  men  and  wouc^  phy etc ions  ia  completely  explainable  by 
fnrfcorn  other  than  diocrinination.[l4 ]    Tho  research  on  phyaicians  is  relovant 
to  our  rliiicuccion  in  two  respeotnt  firot,  It  lndicateo  that  the  entire  comings 
pop  can  br  oiploinod  by  factorr.  other  then  se*  discrimination  when  dota  on 
j  roductivity  nre  evollflbUj.    Serand,  rince  phytioianc  ore  often  self-employed, 
it  nuf>e&ts  thiit  wo  look  skeptically  ut  claims  that  thn  eorninfs  different  I  nl 
Hmnn?  tin  sel t-efflf lcyed  ic  due  to  «e<  discrimination* 
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Sine*  pay  differences  rrr  nlrtoet  coapletaly  caused  by  differences  in  jobe 
rather  than  tho  failure  to  obtain  aquat  pay  for  equal' work,  und ere tending  the 
a.irnlnf;a  rap  raquiraa  an  explanation  of  the  reooone  why  women,  on  the  average, 
hold  lowar-paytn*  Jobo  than  men,    Vcrsr,  have  different  Job-re  luted  attributaa 
end  different  see  unto  of  these  nttributee  than  men.    Theee  ritfferancee,  which 
era  due  to  the  dual  role  that  the  aejorlty  or  women  In  thla  country  etlU  chooae 
to  play,  explain  aoat,  it  not  all,  of  the  earning  gep.    We  will  only  eummerlie 
here  rone  of  thaaa  dlffarencaa  that  are  far  wora  plaualbla  axplanatlona  for  the 
earning  ^ap  between  nan  and  woman i  [15] 

1.  Women  have  different  educetlonel  ettributae.[l6] 

2.  Woven  inveet  leee  in  on-the-job  training.! 17] 

3.  Woaan  have  leee  work  oxpariancn«[l8] 
4*  l.'oaen  worl  fewer  hours, [in] 

l«nmen  have  shorter  Job  tenure  .[20] 

6,  Women  have  laoa  geographic  eobillty,[£1 ] 

7.  Women  are  leee  motivated  to  maxiolxe  oorningc  and  have  different  job 
related  varieblen, [22 J 

3,  Ho»,.en  ere  engecod  in  leee  dangerous  work.[23] 
Kill  the  ERA  Reduce  the  Pay  Cap? 

The  only  other  kind  of  evidence  brought  forth  by  proponento  of  ERA  to 
aupport  their  frequent  aeaortlon  that  the  pay  C«P  i«  avidence  of  aex 
tliocrininatlon  in  tho  labor  narket  is  atriotly  nneodotal.  For  example,  during 
the  ERA  hearlnea  in  tho  Kouaa  of  Pepreaentativae  in  lyej,  Governor  Lena 
teotifted  that  the  Colorado  eteta  ERA  had  opened  up  opportunltiee  for  woaen  and 
that  wooen  ore  better  off  economically  there.    Pepraaentatlve  Patricia  Schroeder 
of  Colorado  eohoed  the  sentinent.    Put  neither  oited  any  etatletloe  to  back  up 
their  claims. 

We  ar*  economists  who  attribute  the  pay  ^ep  to  factors  other  than 
discrimination.    However,  even  if  we  agreed  with  Profesnor  Blau  that  sex 
dlacrialnatlon  In  the  labor  market  accounts  for  a  significant  share  of  the 
differential,  we  would  still  not  endoroe  an  Equal  Righta  Amendment  to  the 
Constitution  as  a  remedy,  because  we  do  not  think  the  ERA  would  reduce  the  pay 
flap.    Deployment  diacrlmlnatlon  la  already  illegal  and  Molatlone  of  the  law 
would  still  go  through  the  epproprlata  aganolee  Ilka  the  EEOC.    Legal  eoholera 
tell  us  that  the  EPA  would  not  add  to  our  ability  to  combat  sax  discrimination 
end  that  wo  already  have  adequate  Conetitutionol  authority  for  ineuring  equal 
treatment  of  the  aaxea  either  by  leglelation  or  by  invalidating  any  existing 
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dloorlolnatory  lawe.(24)     The  CTA  advocate  a  have  failed  to  provide  any  evldenoe 
to  the  contrary.    They  hava  not  a* plained  how  tha  ERA  would  raduoa  tha  earn  in* a 
gap  or  what  local  too la  tha  ERA  would  odd  to  our  ability  to  oonbat 
discrimination* 

Will  an  ERA  cauaa  greater  •quality  In  aarnlngo  between  own  and  wowan?  Ono 
way  to  anewer  thlo  queetlon  to  to  evanlne  what  ERA  hoo  eonoopllehed  In  tha 
states  whloh  nova  aeandad  thalr  otata  Constitutions  with  an  ERA* 
State  FPAa  and  tha  Pay  Cop 

Six  euto  EKAs  hava  lanjuaeo  oMlltar  to  Section  1  of  th*  propoaod  Fadaral 
f.RAi  Colorado*  Hawaii,  frryland,  Pannoylvanlo,  New  Kexloo,  and  Uaehtn{ton.[25] 
Vh«  dacannlal  Canoua  can  provli**  entleatae  of  nala/fanola  dlffaranooa  in 
an m Inge  and  Inoones  by  state.    Ka  oospore  thoM  six  atatoa  with  tha  U.S. 
avornipa*    In  doing  ao  wo  coepute  a  six  state  sveroge  whloh  la  weighted  by  tha 
nunbar  of  working  woman  In  aoeh  ate  to.  .  Altogether  tha  olx  FRA  etateo  contained 
about  11  i^rcont  of  tha  wooen  who  workad  full- flea  yaar  around  In  1960*  Tha 
ratio  ct  fennle  to  mala  earnings  for  thla  category  of  workor  waa  #502  In  tha  alx 
ia  btotMH.  while  the  ratio  for  tha  witlra  U.S.  waa  .596.    Rathar  than  greater  . 
aqua  lit/  In  the  MA  at* tee*  thaoa  190C  Canaua  data  rugcest  that  tha  vale/ female 
eHrnlnf.n  r.Qp  wno  olluhtly  larger  in  tha  ERA  at*  tee  than  In  tha  U.S.  aa  a  whole. 
In  thla  form  kind  of  error  or  statistical  eberratlon?    To  aooura  that  It  la  not 
w*  nake  thin  ftotei«rlBon  tieln^  different  measurements,  nil  taken  from  tha  Canaua. 
!,*«.»  Toble  3. 

Trtble  3 

¥f}ro\o/*'H\o  Karnlncc  Fatloc 

U-liritlcn  off  "r.irntiif  o"  Rat.loi  Kem«Wllale 

 Six  YM  Pinion    |    Total  t».S. 

i 

Nirnlnnr  in  1f7*   of  IV>rt'onn  rlnrHn(, 

l'-tr  U>rUc  (usually  working       or  ?y»7V« 
"(»rn  Kourn  yer  w«-e!') 

i.amiiif'2   ir  Y"f\-  of  i'ffrtonr.  Lorkinf 

'..hp»-b  (totiil,  inolurtlnr.  55«<£ 
p-ir It  i.'orterr) 

At  i  ot  ♦*  in  1«.7f.'  of  f'ortor.J  rii|lojM 

Full-tin* ,  Venr-rounii  [0*7' 
I  .irnit,,  f   lr>  V  ("'»  of  fVrnonn  PorTTnT 

*  i.rr,  r.  (l.ibil)  W*tf<  fX'.3'> 

.'"urtoi  Hire/'u  of  U-i*  Tf?iinu"r,    irj\{)  f.'onr.iiii  of  Population^ 

(  >nrnctf»rif:ticp  r»l  the  Pop. lotion,     [VC  VX)-1-C)§  and    19>H0  Conmjn  of 
[^■■lint-tori,  Drilled  Population  Cha factor I ntlcr^    (PC  niM-D),  19*3i  ftnri 
1f7P  (tnnip  of  l  of ulntlnn. 
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The  renult  in  Vable  3  le  tra  ar.re  rej.ardlcei.  of  the  definition  uaedt  the 
^ale/fe^lc  onminrt  ratio  for  WO  shown  rightly  greater  •quality  In  the  U.5, 
as  a  whcl*  ♦Mr.  it  do«a  in  the  weighted  ivanr«  of  the  eU  ERA  etnUi.i.  The 
•liffiiniiMM  between  tlir:  t.'HA  statsn  «n<J  the  nut  of  the  U.S.  In  this  respect  lo 
froLtbl/  too  ftnnll  to  merit  coswent,  but  there  In  definitely  nu  support  for  the 
idea  thit  thoro  It  rre.iter  enrnlnge  equality  In  the  EPA  etatee  than  In  the  reet 
of  the 

Tln»  only  lino  in  Table  3  where  the  TM  states  show  •  higher  ratio  of 
famoU/nale  earnings  than  thr  total  U.S.  la  tha  laat  ona.    This  la  an  eernlngc  ' 
r.itio  for  1%%  taken  fron  tha  1970  Censuc,  before  aoat  of  these  atatao  poaaad 
their  nrAo  in  tha  early  1970b.    One  might  ruepoct  that  tha  affaot  of  the  state 
h<An  ho,'  henn  to  ralca  tha  male/female  earnlngo  ratio  to  near  tha  laval  of  tha 
•I.:;.  «vereg»  fwai  none  aven  loner  laval  prior  to  pastes  of  tha  atato  ERAs.  - 
However,  the  lnnt  line  in  Tal  la  3  indicate*  that  this  was  not  tha  care,  The 
1WD  Cannur.  ohowed  f.reotsr  earnings  •quality  In  tha  si*  atatae  which  passed 
»»Jita  eras  than  in  tha  U.K.  ar  a  whole,    Though  again  tha  difference  le  probably 
too  ar^ii  to  establish  that  the  KicA  states  loft  ground  In  thlc  reapect,  the 
nviilanc  In  Table  3  definitely  doea  not  support  the  notion  that  the  pooaage  of 
PPAc  in  thaaa  cii  ntatmi  hid  the  effect  of  narrowing  tha  aale/female  ourninge 

The  evidence  cited  In  TaMa  3  contradicts  the  aseertlone  of  ERA  advooatea 
that  there  hi  net  discrimination  In  tha  labor  aarket  and  that  paaaage  of  an  ERA 
will  make  a  difference  in  women* a  earnings  by  helping  to  reduce  It. 

'Townver,  tt  *iKht  !  •  that  an  ERA  would  make  a  difference  over  tha  long  run, 
fcr  evuptple,  by  caualn*;  women  to  behave  mora  like  men  In  preparing  themselves 
for  employment.    To  examine  this  possibility  we  have  prepared  some  wore  ratloe 
dfnlinr  with  education.    See  Table  4. 

Table  4 

FoneU/riale  Education  Ratioa 
Lpfinltion  of  Kducation  '  Ratlot  Female/Total 

~       —    —  six  ERA  States  ]  Total  U.S. 


Total  enrollment  In  Higher 
f  ducat  ion, 

B.r.  dngreeo  In  :*u/,l  nee  ring,  1903 
H.S.  degreeo  In  Engineering,  197G 


?1.7T 

51  •% 

13.4Jc 

3.6« 

3.6?; 

and  Engineering  Manpower  Com mi salon,  ... 
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'ih*  (u  Table  4  I  ml  lea t*  that  woman  now  enroll  In  higher  education  ot 

about  the  ueno  rato  in  the  IV A  stetts  an  in  the  U.S.  as  n  whole,    They  make  up  a 
very  slightly  larger  portion  of  the  total  enrolloent  in  the  ERA  stateo,  and  also 
they  are  .slightly  nore  likely  to  receive  degreea  in  encineering  In  tha  ERA 
ntutea.    Thin  could  have  an  effect  on  future  male/fnmale  earning*  differentials, 
K>rnuce  en/; Inoorln?  In  the  collage  major  leading  to  the  hlrfheet  ealarien  for 
Loth  nun  and  woman  and  In  a  field  which  hoc  historically  enrol  lei)  few  women* 
oto,  however,  Mat  the  growth  In  fonale  enrol lmentaj  In  engineering  nan  been 
draeatlc  in  the  non-i:,JA  ntatee  as  well  as  the  ERA  states.  The  differences 
ul.n»rvH  hern  between  YMA  states  and  the  rent  of  the  U.S.  are  so  small  that, 
Ufco  thore  In  Table  3.  they  «re  probably  Inalcnl f leant. 

Vie  h*v*j  oKHPtlned  other  wal^/f^ale  differences  In  ERA  rtateo  ve,  tlm  total 
li.J..,  for  iMoufla,  in  fen*le  poverty  rates,    Ue  were  unable  to  find  significant 
'lirr*renree,  co  wo  dn  not  present  the  renal ta.    Our  conclunlon  in  that  ERA  has 
ma.le  no  »iif !  ff-rerjf.H  In  V  e  mule/female  earnings  ratio  ao  far  in  these  six 
n  biter.,  ami  there  Is  r.o  I  ml  lea  t  ion  that  It  will  make  any  difference  In  the 
fiitur*-.    further,  the  ox(«>rlenee  of  the  Fit  A  ate  tec  ougpeata  that  a  federal  UFA 
'  nn  pflwct  on  the  mnle/fifflinlr  onrnln/;B  ratio. 

> 
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ERA  and  the 
59£  Wage  Gap 

Why  Women  Don't  Get  Equal  Pay 


Empkwed  women  ire  paid  onlv  59c  tot  even 
dollar  paid  in  men  Thu    a?e  Gap  f  xi»t* 
primarily  because  women  are  concentrated  at  the 
bottom  nf  the  occupational  Udder  in  low-paying 
dead-end  |ohs 

(  unvnt  equal  employment  laws  are  inadequate 
and  enforcement  is  weak,  at  best.  In  addition, 
these  i.iwK  cannot  proper  Is  he  enforced  due  to 
*  .in  iru;  mdicial  and  statuton standards  of  the 
count 

Wtrhour  tlie  Equal  Rights  Amendment,  firmale 
worker,  of  not  onh  this,  hur  the  next  ven- 
erations wilt  fate  repeated  and  varied  forms  of 
iiH'irmnanctn  And  because  nf  discrimination  in 
i'.'  uafional  institution*,  sounp  women,  seat 
after  sear,  continue  to  fx  tracked  into  the  tame 
low  pas  m\i  clerical  and  sen  ice  jobs  Without  full 
t-qiiaiin  .mder  the  Constitution,  the  patterns  nf 
sea  discrimination  in  the  workplace  mav  nevet 
change . 

Since  1955,  the  Wife  Gap  Hai  Widened. 

The  median  eaminp*  nf  ve  ar-round,  full-rime 
worker*  in  I95S  were  52.719  tor  women  and 
$4.2*2  tor  men.  rouphlv  65c  to  the  dollar  Kit 
women  In  1979  earning  were  SI0.1h>  tot 
women  and  $17.06?  lot  men.  Thus,  women  were 
paid  S9c  iot  even  doitat  par  J  to  men  Thi> 
means  women  have  to  work  rune  days  to  make 
what  men  are  paid  in  nse 

Over  the  vears.  for  even  dollar  paid  to  men. 
women  were  paid  the  following 

WSS   63.9c  1972    57.9c 

WW  61  3c  1973   56.6c 

1*0   60.8c  |975    58.8c 

Nt:  .  .  .  .  59.5c  1977    58.9c 

1*5  .  .  .    60.0c  1978    59  4c 

1*7  57  6  1979   59.6c 

w;o  59  4< 


The  Wage  Cap  by  Race. 


White  Males 
Black  Males 
Hispanic  Males 
White  Females 
Black  Females 
Hisrnnic  Female? 


Annual  Earnings 


$17,427 
12.738 
12.658 
10.244 
9.476 
6.466 


73c 
73c 
59c 
54c 
49t 


Men  are  Paid  More  than  Women  at  Every  Age, 

but  Consider,  hie  Differences  Exist  at  Each 

Level. 

Vtt.menV  Pay 

Aye  Croup 

M   _W 

to  Men's  > 

fv|9~ 

$7,519  $6,710 

20-24 

11.481  6.S72 

7S* 

25*34 

16  825  11. 

33-44 

20.070  !l.l<? 

*o< 

45-54 

:c.4r* 

55-64 

19.437  I0.!s4 

65  + 

16.107  iC.ttM 

fsfv' 

Wage  Gap  bv  Education: 

\ 

\Xomen*>  Pa\ 

Education 

M 

W 

CO  Men's  $ 

Leu  than  6  vears 

511.034" 

$7,425  • 

67c 

8  vears 

14.475 

7.766 

54c 

High  School: 

1-3  vears 

15.205 

6.552 

56c 

4  vears 

18. 1 1  a 

10.506 

58c 

College: 

1-3  yeurs 

19.376 

11.861 

61c 

4  year* 

23.386 

13.430 

57c 

5  + 

25.858 

16.694 

65c 

At  ihown  above,  a  woman  with  a  college  degree 
continues  to  make  feu  than  men  with  an  8th 
grade  education. 


■         S«.,.r,.t  i  V"  '••••'<»' »i>men.  4J<  Mth  Sfrrfi  NW.  Vtuhingiun  IXC.  JJC.N   2P2/34.  ::;«»  I 
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Separate  an  J  Unequal 

Despite  their  increasing  numbers  as  wage 
earner*,  females  are  lejiretfaied  in  low-paying, 
underrated  jobs.  The  **  segregation 
iil  women  in  (he  work  force  it  a  century-old 
>rorv  Since  the  1900*1  when  women 
were  a  cheap  source  of  labor  in  factories  and 
textile  mills,  females  have  been  separated  into 
"women's  job*.*  This  practice  was  created  bv 
*>-c ailed  "protective  legislation*  which  in  reality, 
restricted  and  barred  women  from  participating 
in  betterpaid  jobs.  Manv  of  fhese  archaic  laws, 
which  limr*d  such  things  as  the  number  or 
hiMirs  women  mav  work  and  tspe^  of*  jobs  they 
ma.  perform,  remain  on  the  books-  Although 
*ort  t*  of  rhc*e  uarcrri  have  been  repealed  and 
•ir.er>  ate  ot  qucstmn.iHe  validirv.  rhev 
.  tr.ivlire  j  tvpe  or  dtscrimmafior  nder  the  law 
rut  is  tar  from  dead. 

Uage  Gap  by  Full-Time  Occupations: 
In  e  k.h  utrgnrv  ,md  lob  title,  even  those 
dominated  bv  women,  rem.iles  gee  paid  (ess 

thoitev 

In  clerical  |ob>.  for  insr.ince.  women  averaged 
ahnit  5°.  8^  per  \t  lr  Men  in  clerical  fobs  made 
516,50}  or  4c  U  ftui.t  thjn  females 

Below  is  a  p.irrial  ij^.ng  of  Irrailed  OLcupafums 
as  released  bv  the  i  ,,.mu*  Bureau  for  W^. 

Wage  Gap  by  Full-Time  Occupations 
and  Job  Titles: 

MMjmtn  s  Pay 


i  \.  if  i tii in 

SI 

«• 

to  Me  n't  1 

«  'rr  i  >l  >Xi»tkcr* 

ftOe  ~ 

IJ. 122 

4.24H 

76« 

*  j%hi<»rs 

11,244 

7.64S 

68c 

v»».*.ir  M'urken 

II. «i 

7.319 

6I< 

l*ri\  ite  Houvehu'.J 

1.618 

28« 

Mf  ),rh  vtviiei 

u.:  w 

S.34o 

74* 

l,,»'»^M..>njU 

:i  )io 

1  J.  701 

64« 

Ti».u  hrr* 

11.451 

74* 

N.  hi  Mil 

16.905 

1 1. 107 

78* 

I'ollceje 

7l« 

r,>mputct  Speiul  ra 

:i  77* 

18.342 

8«e 

14.^1 

1.562 

57« 

Mjnuiaclutin* 

li  104 

1721 

58« 

'  7.CB4 

3.400 

n< 

-MlesUeik* 

I0.W 

7.J08 

ttbi 

Hcml  Trade 

12  :*s 

7.297 

60f 

2I.SM 

1 1. 705 

M« 

Finance  Imui  ante 

1 2.044 

J0f 

Public  Adminitftuuon 

20,401 

14.751 

72« 

Lihiwn  *  meet  larm 

11.474 

M.98S 

'\< 

M.ir»ti»  u  tutiny 

.  1  457 

')  217 

nM 

I  ••n^ffu.  fmn 

,0  ^16 

7.821 

::i 

<  r  if  Jii.fli'f. 

i;  ICft 

10.585 

*>:« 

Wge  Gap  by  Stalet 


Ufarecn't  Pay  ro  MetVi  S 


1 

Dwotct  ofColymfc 

>a  7S4« 

2 

New  fens? 
Vfcrmom 

66  l« 

3 

61  4« 

4 

64  <W 

i 

ItnrwMM 

61  8f 

ft 

MjnbnJ 

62 :« * 

7 

61  Si 

4 

Noon  (iMdma 

61  Is 

M*hit*n 

6i  ;« 

17  5« 

lij 

M 

CnnraciKut 

II 

Arkansas 

r>0  74 

J2 

Ultra 

97  )« 

i: 

ftC7« 

n 

57  5« 

u 

Fluidi 

60  a 

)4 

57  2« 
57  U 

14 

Muawipft 

btto 

)5 

Virginia 

W 

"Win 

57  J« 

Pftmt>lv*ni« 

94 :« 

J7 

m»a«  itunj 

toft< 

Ntw  Hsntpshu* 

n  )f 

i« 

«ft  U 

!i 

Abbama 

*4  24 

{•) 

Nonh  tUort 

into 

* 

Vtiine 

S«)  ll 

♦0 

Iowa 

*4  7f 

{8  ei 

41 

IJaho 

95  4i 

:i 

!8  4« 

42 

HI. 

» * 

Kc.ituckv 

M  4< 

4) 

Oitf  m 

U  )« 

Miniwmta 

18  U 

44 

15  2« 

2% 

N«y*l* 

58  2f 

4*. 

t>l»«te 

55  1* 

.5 

New  VWitco 

16 :« 

4b 

H  D« 

26 

Ohio 

<7  ^ 

47 

54  7« 

\  \iL* *io 

*r 

48 

Indura 

5)d« 

28 

<7  J« 

Wwnin* 

53  7* 

2* 

rU»jn 

:T  7* 

l'c«h 

5)  U 

W 

Anson* 

?7  o« 

31. 

4^8« 

The  green  and  white  59<  button  has  become  a 
cnticjl  tool  in  NOWi  drive  for  ratification  of 
the  Equal  Rights  Amendment.  59*  represents 
more  than  iusr  the  Wage  Gap  between  women 
and  men.  It  symbolUes  the  economic  injustice 
suffered  by  the  average  American  woman.  As 
this  Oip  continues,  the  need  for  the  Equal 
Rights  Amendment  increases. 
The  ERA  will  be  an  important  legal  weapor  tn 
counter  sex*bosed  discnmmation  in  empiovment 
regardless  of  the  political  climate. 
The  ERA  will  provide  for  more  effective  and 
aggressive  enforcement  of  antiKliscrimtnation 
bws. 

The  ERA  will  create  a  uniform  standard  that  all 
courts  must  apply  when  thev  decide  ca*^  raising 
problems  of  sex  discrimination  in  employment 
and  education. 

To  become  a  part  of  the  Constitution,  the  ERA 
must  be  ratified  by  June  30,  1982. 

The    ovc  infofflutfctn  mm  collected  from  the  Bureau  ot 
Utne  raiiMici.  U  S  Department  of  Labor  mJ  (he 
Cemui  Bureau  of  the  U  5.  Opartment  ot  Commerce  and 
u  based  »>n  1979  data  of  the  annual  P-60  tenet.  No  12  V 
\\\  information  is  based  on  median  annual  earning!  of 
'till  time,  veirround  *<irlten  with  the  exception  ot  the 
•jmVi  r>  Aee  ana  Education  which  ere  baaed  on  annual 
,ncome  Jjca.  The  State  toeje  ijjp  chart  ts  batetl  >m  a 
tpei  :al  <tud%  released  m  1970  usmg  1975  data  and  is  not 
tuotrJ  jnhuallv 
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TESTIMONY  OF  MICHAEL  LEVIN,  PROFESSOR,  CITY  COLLEGE 
OF  NEW  YORE,  FOR  THE  SUBCOMMITTEE  ON  THE  CONSTITUTION 

IMPLICATIONS  OP  THE  S.H.A.  FOR  EMPLOYMENT 

My  nam*  lo  Michael  Levin.    Z  as  Prof  tutor  of  Philosophy  at  tht 
City  Collet  of  New  York.    My  t mining  at  a  phllotophtr  hat,  I  be- 
lieve, given  me  the  synoptlo  view  of  feminism  needed  for  attettlng 

it*  policy  Implications,  a  toplo  on  w*iloh  I  have  written  extentively. 

I  have  been  atk<»d  to  testify  before  thle  Committee  on  the  im- 
plications or  the  fftA  for  employment,  partloularl/  private  employ- 
ment.   Let  ne  state  at  the  outset  the  particular  laplloetlont  ERA 
would  likely  have  In  thle  area,  bearing  In  mind  that  the  oourtt9 
oonttruotlon  of  KriA  must  remain  hypothetical  at^thls  Junoture.  Then 
I  vflll  move  to  aore  detailed  analyses. 

— 'Srtrenohment  of  the  quota  system 

— H«oognl tlon  of  *oomparable  worth" 

— Th-  ent'  of  nil  promotive  legislation 

—The  redesign  of  employment  orlterla 

—Erosion  of  seniority 

—Extension  of  the  Civil  Blshts  Aot  to  establishments  of  all  sizes. 

To  assess  Its  lmpaot,  It  Is  useful  to  contrast  the  language  of 
th<>  VHA  with  the  lwn^uage  of  the  lUtU  Amendment,  to  whloh  It  Is 
sometimes  compared.    The  l^th  Amendment  guarantees  "equal  pro* 
teotlon  of  the  laws,*  while  Seotlbn  1  of  the  *HA  guarantees  "equal- 
ity of  rights  under  the  law.*    The  difference  Is  that  whereat  the 
former  wording  pertains  only  to  leeal  rights,  the  letter  appears 
to  Introduce  a  broader  notion  of  rights.    For  example,  suppose 
there  Is  a  law  agalmit  arson  In  a  given  looallty.    The  i*tth  Amend- 
ment sees  to  It  that  everyone  -njoys  equally  this  legal  right  not 
to  have  one*s  property  Intentionally  inoineratedi    It  forbids  the 
authorities  from  turning  a  blind  eye  beoause,,  say,  arsonists  attaok 
°  synagogue.    The  lUth  Amendment  thus  refers  to  no  rights  beyond 
thone  created  by  law.    Its  guarantee  of  "due  prooess*  refers  sim- 
ilarly to  the  fair  administration  of  already  extant  laws,  and  Its 
ban  on  the  abridgement  of  "privileges  and  Immunity, "  taken  in 
historical  oontext,  r«1>ri*  to  speolflc  privileges  and  Immunities. 
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By  contrast,  in  no  obvious  way  does  the  wording  of  the  ?RA  oon- 
fine  the  rights  It  guarantees  to  legal  rltthtsi    It  refers  unqual- 
ifiedly to  •equality  of  rights9  to  be  guaranteed  "under  law,* 
Rights  not  o  rented  b    law  con  Id  be  disoemed  «nd,  wider  ERA,  the 
oourts  or  Congress  could  be  oalled  upon  to  see  that  these  extra- 
legal  rights  applied  to  wen  and  women  equally,    Slnos  the  drafters 
of  the  ERA  hav*  avoided  any  construction  which  unambiguously  ex- 
presses Intent  to  proteot  equality  of  legal  rights  only,  and  sines 
legislators  are  normally  presumed  to  intend  what  they  oould  but  do 
not  disavow,  the  oourts  have  a  powerful  lnoentlvs  to  interpret  ERA 
as  reaching  beyond  legal  rights. 

The  language  of  ERA  can  in  faot  sustain  three  increasingly 
broad  interpretations.    Given  reoent  dourt  decisions  and  the  claims 
characteristic  of  ths  fealnlst  movement,  the  broadest  is  most  likely 
to  be  oentral  to  ERA  litigation, 

(1)  The  BRA  wight  wean  simply  that  the  saae  laws  must  apply 
sex-neutrally  to  wen  and  women, 

(2)  It  wight  wean  that  no  law  way  have  even  unintended  differ- 
ential effects  on  the  sexes.    This  "unintended  effects*  test  la  the 
one  ourrently  used  In  applying  the  Civil  Rights  Act,  and  it  has 
guided  oourts  in  overturning  physical  qualifications  in  the  polloe 
and  flreflghtlng  services.    In  line  with  2£l£gi  !•  £llki  (1972),  the 
Equal  Employment  Opportunity  Commission  deaands  that  any  private 
hiring  orlterlon  whloh  differentially  affeots  wlnorltles  and  woaen 
■ust  be  shown  to  be  'Job  related."    Under  interpretation  (2),  the 
ERA  would  fix  the  notion  of  "unintended  discrimination*  Into  the 
Constitution, 

O)    Once  "right"  is  detached  from  any  legal  definition,  it  is 
possible  to  argue  that  "equality  of  rights"  Is  denied  whenever  the 
law  merely  permits  private  activities  whloh  allegedly  affect  women 
adversely.    In  The,  Equal  Rights  Handbook  —a  book  endorsed  by  the 
"eague  of  women  Voters— Rlane  Elsler  argues  that  textbooks  whloh 
oonoentrate  oft  statesmen  and  general*  foster  feelings  of  inferior- 
ity in  women  and  that  on  this  basis  the  BRA  would  o hangs  *the  ed- 
ucational programs  of  fcU  ^my  emphaslsj/j  universities,  vocational 

2 

colleges  and  apprantlceshlp  programs,"     She  also  expeota  tie  ERA 
to  support  oourt  aotlon  to  require  "proportional"  numbers  of  female 
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roles  of  Authority  on  television,  since  too  many  male  authority 
figures  ^eni?  females  the  psyohologleal  •option*  of  aiming  for  power.3 
lawyers  for  the  National  Organisation  for  Women  have  argued  that 
WU  will  rMon  differences  in  male  and  foul*  athletlo  abi  ity 
that  ara  a  negaoy  of  the  past."*  VOV  asserts  in  a  pamphlet  en- 
title* "Dollars  and  Sense  Feminism"  that  ERA  till  address  tha  faot  +H 
"Oirla  are  ataarad  away  from  mathematlos,  solenoo,  and  tha  traln- 
n*  needed  for  the  better  paying  fields.*   There  la9  in  short,  a 
body  of  opinion  whloh  holds  that  the  kw  must  insure  "equality  of 
rights"  by  a^UZfilX  iLttfitfto*  private  deolslons  (and  the  social 
institutions  built  thereon)  that  deny  women  "equal  opportunity"  in 
some  psyohologloal  sense.    Seotlou  2  of  the  ajRa,  whloh  emnotfers 
Congress  to  enforce  Seotion  1  by  "appropriate  legislation,"  oonfers 
broad  and  vague  power  on  Congress  to  outlaw  private  aotlona  it 
finds  obj-otionable.    In  Fullllo™  the  Supreme  Court  deferred  to 
Con*ressfs  Jud*eaent  that  -aoial  set-asldes  are  appropriate  means 
for  ending  raolal  discrimination,  and  under  *»a  it  is  reasonable 
to  exp-ot  enial  deference  toward  Conferees1!  judgeaent  as  to  the 
b»st  n-ans  for  ending  sex  discrimination. 

Turning  now  more  specifically  to  employment,  th*  KRA  could,  under 
th»  b^oad  interpretation  Just  outlined,  be  understood  to  require 
quotas  in  rublic  and  private  employment.    The  'underrepresentatlon" 
of  women  in  *non-trn41tlonal*  job*  is  widely  held  to  perpetuate  past 
^incrimination  by  ster*otypically  limiting  th*  field  of  vision  of 
younser  women  to  "•traditional*  jobs.    On  this  theory,  legislation 
which  controls  public  employment  would  have  to  mandate  "aff lrmative 
nt-pn"  to  relieve  the  statistical  imbalance,  or  be  discriminatory. 
Courts  now  lupose  *e«d<*r  auotas  on  private  employers  under  the 
npKif  of  Title  V^I  or  the  Civil  Rights  Aotj    this  controversial 
interpretation  of  th«  Civil  Rights  Aot  oould,  under  ?RA,  b»oome  a 
nv.nddt*  for  tn«  courts.    Similarly,  the,  regulations  issued  by  the 
D  partm^nt  of  labor's  offio-  of  Contr*ot  Compliance  could  b»oo  e 
mndutory,  no  that  no  Administration  oould  withdraw  them.    It  night 
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b»- argued  that  th*«»  a'amirm  oould  be  imposed  on  private  employers 
only  when  there  is  "government  Involvement, "  but  "government  In- 
volvement" has  b»en  construed  very  broadly  b    the  jourts  (see  for 
example  Holortnak  £,  Avoo ) -    T*levt?lon  stations  are  licensed  by 
th»  ifodTal  Communication  Commission,  large  firms  are  normally 
toth  Bovnrrripnt  contrrotors  (so  covered  by  the  OFCC  regulations; 
nnd  r^ctve  ^oortn  carried  on  interstate  highways  (tne  courts  have 
found  that  univ°rriti»s  are  "workplaces"  because  they  receive 
ffoodp  via  lnt»rstat*  highways).    Ml  firms  pay  taxes.    As  the  Bob 
Jon^s  University  cart*  showed ,  the  government  is  now  empowered  to 
up©  It*  taxlno;  povers  punltively  against  violators  of  what  la 
deemed  public  policy,  even  when  the  government  has  no  further 
"involvement"  with  an  activity. 

To  r^p-at,  this  Interpretation  of  the  ?HA  has  been  urged,  ex- 
plicitly or  Implicitly,  by  figures  whose  words  must  be  taken  seriously* 
When  the  Reagan  Administration  broach *d  a  modest  easing  of  the 
Deportment  of  tfibor'n  affirmative  action  program,  the  then-Pres- 
Irimt  of  N.C.W.  said 

It  in  a  outback  on  Justice,    Th<?  administration  shows  dally  how 
badly  th«         ip  needed. 5 

rreftumnbly,  th»n ,  N.O.W.  would  litigate  under  KRA  to  stop  any 
'•»ea$ng  qf  the  Department  of  Labor's  regulations  by  any  admin- 
if? t ration  that  regarded  them  as  too  harsh.    Recently,  too,  the 
NAACP  announced  that  it  would  bring  suit  in  federal  oourt  to  stop 
th°  Juntlce  Department  from  fighting  court-ordered  quotas  on  the 
basis  of  th»  City  o£  Memphis  decision.    Hov  successful  they  will 
be,  no-one  can  tell.    Xt  Is  howeve**  reasonable  to  expeot  In  light 
of  thin  initiative  that  similar  actions  would  be  brought  under  ERA 

to  prevent  the  Justice  Department  from  fighting  gender  quotas. 

Many  serlouq  scholars— of  the  sort  courts  commonly  consult  In 
rilror  .mlnatlon  oases— also  construe  the  uncoerced  formation  of 
preferences"  and  expectations  as  discriminatory t 

On^  could  also  classify  as  discrimination  the  pervasive  cultural 
factors  that  have  led  to  different  roles  for  men  and  wom*n  and 
that  shape,  the  extent  to  which  women  are  able  to  devote  themselves 
to  a  Career  outside  tho  home. 6 

economic  gender  roles  1    the  traditional  family  work  against 
economic  oarlty  in  several  ways.    *lrst,  of  course,  they  perpet- 
uate gendi»r-Nised  stereotypes  antf  stereotypical  selr-images... 
o-oond,  women's  household  responsibilities  compete  for  time  and 
energy  with  labor  force  aotlvitiesi    while  for  men,  household 
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(financial  support)  retn.unalbil ltles  art  complementary  to  labor 
force  activities...  relative  positions  of  ami  and  women 

in  the  labor  force-  are  not  the  outcomes  of  supply  and  demand  In 
the  conventional  sense,    tother,  they  are  the  outcomes  of  a  com- 
plicated set  of  traditional  expectations  that  hare  to  be  analyzed 
in  a  model  In  which  *ender  c  pfers  a  set  of  distinct  property  rights 
on  certain  activities...    Until  we  are  willing  to  reatruoture 
th-  household  economy  as  an  egalitarian  Institution,  for  Instance, 
by  mandating  equal  tim*  spent  in  child  care  and  other  unpaid  activ- 
ities, economic  parity  for  wom-n  will  never  be  realized./ 

No-onn  oan  say  with  certainty  that  the  «5HA  will  be  interpreted 

to  require  state  intervention  m  spontaneous  social  procaine.*  that 

d-ny  "eoonom levari ty,"  but  neither  oan  anyone  say  It  will  »oU  A 

Dot  r'udy  titled  jjoj^a  ^  Traditionally  ^  J^f  when  consld- 

"ring  how  firms  might  "make  the  most  progress  In  providing  equal 

opportunities  for  wom-n  In  Jobs  of  all  kinds  fan* J  meeting  <?E0 

troals,"  concluded  that 

a  ubiquitous  iroMem  was  the  lack  of  female  interest  In  many  fclue- 
co  Jar  Jobs— particularly  thone  with  such  unattractive  features  as 
rotating  shifts,  heavy  or  flirty  tasks,  or  regular  exposure  to  such 
outside  Clemen's  as  weather  or  a  hostile  public. 9 

tuck  of  interest  in  here  construed  as  an  obstacle  to  equal  opportunity. 
On  Its  far.*,  ^flA  would  ueen  to  forbid  quotas  in  public  employ- 

•  nt,  ,.nd  in  conjunction  with  the  Civil  Righto  Act,  forbid  quotas 
In  privnte  employment.    One  should  therefore  remember  the  words  of 
Justice  Brennan  in  Weberi    since  Congress  intended  the  Civil  eights 
Act  in  part  to  stimulate  black  employment!  >lt  could  not  have  In- 

c ■  nde-1  to  forbid  private  parties  "from  taking  effective  steps  to 
f.ccomi  linh  1  that  -onsress  designed  Title  VII  to  achieve. " 

oince  Con£r**f;  aw1  the  stat-3  would  clearly  have  ajpssed  the  ^RA 
with  th«  Intent  In  part  of  Improving  the  eoonomlc  prospects  of 
wom^n,  the  courtr?  may  prove  receptive  to  the  argument  that  ERA  oc 
encourages  and  «ven  fequirec;  quotas. 

ih«  .-.^cond  ponalble  or  likely  Impact  of  2 HA  lies  In  the  area  of 
comt.arnbl"  worth.    Just  as  the  "underrepresentatlon*  ui  wome'i  In 
certain  Job  categories  violates  "economic  parity!*  so  does  the 

•  fa*  l*  Meal  yar  (or  -il.out  ^0^)  between  the  average  wap.es  of  full- 
■  im  •  /o^/in-  i  nnii  full-tlm"  working  women.  Jhlle  this  gap  Is 
r\'.vt  widely  conceded  ty  economist  *  to  b«  produced  by  women 1  s  char* 
ac  "ri:  Uc  life  f;hoif.«-,t0  mnc^m  rith  it  has  not  abated  because 
Im«*  wltnn  :::  t»i^  citntlnnr:  fro*  0,vnJll  and  Ba  ett)  then*  choices 
t.f.^T  rtivpr.  tir^  re/^rdp,}  a3  products  of  discrimination .    On  this 

,  1-*  ]  r^'ominantlv  b    women  pa/  l*ss  than  th**y  are 
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■worth*  beoause  0*1  role  expectations  herd  women  Into  "pink  col- 
lar ghetto-e,"  and  because  soolety  In  aneral  undervalues  what 
women  do,    uhat  Is  relevant  to  BfiA  is  the  willingness  of  oourta  to 
override  market-based  wag<*s  on  the  basis  of  tils  dootrlne. 

Lower  oourts  have  upheld  "comparable  worth11  under  Title  VII  In 
Gun t her  and  ^ZfiSUSt    Congress  oould  oomblne  a  broadly  construed 
ERA  with  Its  rlKht  to  "regulate  commerce"  In  an  attempt  to  alter 
the  social  faotors  causing  the  wage  gap,    Zf  for  example  It  lo 
determined  that  the  gap  persists  In  part  beoause  girls  are  •ex- 
cluded" from  solentlflo  and  mathematical  training,  Congrens  oould 
set  aside  funds  for  the  education  of  girls  In  this  area.    This  Is 
already  aocepted  practice— the  authorization  for  the  National  Solence 
Foundation  In  FX  1982-3  reserved  $19  million  for  females—and  would 
undoubtedly  accelerate  und»r  Congress  oould  under  Sec,  2 

require  all  schools  receiving  federal  funds  to  take  affirmative 
steps  to  st<»er  girls  Into  solenoe.    Congress  oould  oreate  a  Fair 
rfege  Agenoy  to  oversee  all  paid  wages  If  It  Judged  wage  discrimin- 
ation to  be  pervasive,    2 HA  would  almost  certainly  foroe  pufcllo 
employers  to  cease  setting  wages  pgalnst  private  seotor  benchmarks. 
Many  states  An-*  municipalities  have  already  undertaken  "wage 
discrimination"  studies  of  th*ir  own  workforce,  studies  whloh9  as 
AFsCKS  has  s  own,  In.  themselves  oreate  legal  liability  for  a  Title 
VII  suit,    Such  studies  ml'ht  be  deemed  mandatory  under  ERA, 

No-one  enn  nay  how  likely  such  Initiatives  are,  but  a  oon trolling 
constraint  on  nil  Interpretations  and  Implementations  of  the  SUA 
Is  thnt  It  '-as  passed  with  thr  Civil  Sights  Act  (and  Of  ccurre 
th**  lUth  Ao*»ndmpnt)  already  on  the  i  ooks,    ulnce  l^lnlatures  do 
nut  <:u  tom>rlly  «uj. pieman t  ntron^r  laws  with  w/eaker,  the  presumption 
oiiot  te  that  th*  "HA  will  have  effects  that  extend  beyond  those 
crtl«v*d  by  th*  Civil  ilcrhts  Act  in  conjunction  with  the  lHh  Am<jnd- 
mf»nt#    TV,    vhol^snlf*  recognition    f  "conp'irrble  worth'1  would  be 

'in    •x:*'*!    I4  of   J'UCh  nT\  offset. 

"MA  woul4  nlnori  o«rtnlnly  overtMrn  nil  l°^l?lotlon  '^signed 
t-o  protect  vDir^n        thr»  wo-kplrc*.    A  law  forbidding  wotn*n  to  * 
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in  otrtaln  environments  deprives  them  of  the  right  to  work  In 
that  environment  possessed  by  men, If  such  laws  do  not  violate  the 
?3A,  it  is  very  hard  to  pee  what  legal  meaning  the  5HA  can  possibly 
have.    Those  involved  in  ERA  advocacy  have  long  reoognlzed  this 
implication*    When,  soaelrears  ago,  Illinois  began  its  3RA  ratif- 


ication debate,  th»  Illinois  legislature  repealed  Illinois9  "Vol- 
untary Overtime  set,*  which  kept  employers  from  requiring  female 
employees  to  work  overtime*    The  point  of  the  repeal  was  to  demon- 
strate how  laws  oould  be  sex-neutralized  piecemeal,  without  need 
for  the  ERA.    This  motion  did  not  end  the  debate,  but— what  is  sig- 
nificant for  our  purposes— both  sides  agreed  that  the  Voluntary 
Overtime  Act  was  typical  of  measures  the  3HA  would  overturn. 

Under  the  fcroador  readings  of  ERA  I  have  described,  in-houee 
corporate  rules  designed  to  protect  women  will  conflict  with  the 
5RA  in  two  ways*    A  firm  which  bars  women  from  work  deemed  dan- 
gerous not  only  limits  the  opportunities  of  women  within  that  * 
firm,  it  re info roes  discriminatory  attitudes  by  perpetuating 
'stereotypes*  about  the  frailty  of  women.    This  second  argument  is 
almost  certain  to  be  deployed  in  ERA  litigation.    It  supported  the 
Supreae  Court's  1978  ban  on  laws  atlpulatlng  that  only  husbands 
can  pay  alimony;    in  Justice  Brennan's  words, such  laws   risk  •re- 
inforcing stereotypes  about  the  tproper  place!  of  women  and  their 
need  for  npeolal  protection*  (prr  j.  Orr)»    Orr  was  directed  against 
a  state  action,  but,  as  1  mentioned  earlier,  it  is  possible  to 
demonstrate  "government  Involvement*    in  almost  any  enterprise 
l*~ge  enough  to  have  ln-house  protective  rules. 

Onoe  again,  the  courts  interpreting  ERA  will  have  to  recognize 
the  Oontext  in  which  it  was  passed.    It  came  on  top  of  the  Civil 
Rights  Act,  and  on  top  of  many  local  laws  and  Judicial  decisions 
striking  down  protective  rules  of  every  sort.    If  the  oourts  fall 
to  Interpret  ^RA  as  extending  this  ban  on  protective  rules,  they 
rlpk  accusing  the  ERA  of  redundancy,  which,  as  I  have  noted,  the 
courts  will  be  reluctant  to  do.    They  will  therefore  feel  corres- 
pondingly obligated  under  3RA  to  outlaw  ell  remaining  protections 
for  women  In  the  workplace* 

I  wouV1  mak«  two^points  la  olarlf lcatVen,    first,  thp  Issue  is 
not  the  Intrinsic  deslrenbillty  of  protective  rules.    ;h~  1  *ct«f 
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rather,  is  whether  tht  OA  will  by  Implication  eliminate  all  auoh 
protection  for  women  via  tht  oourt»t  lnetead  of  directly  through 
tht  deliberation  of  leglelatore*    Zt  la  up  to  aupportere  of  tht  B3A 
to  thow  why  tht  UA  doee  Bftt  hart  '  hit  iaplloatlon.    Seoond,  It 
It  ptrtlntnt  to  nott  that  in  1961  tht  Soviet  government  revaratd 
ltt  potltlon  on  tht  tquallty  of  women  In  tht  workforce  and  pro- 
hibited women  froa  ^60  Jobt  they  had  prevlouely  bttn  aotlvely  en- 
oouraged  to  take.11    Thia  was  an  apparent  rtapontt  to  a  rlelng  in- 
fant aortallty  rata  oauatd  by  aubjeotlng  woaen  to  tht  same  working 
oondltlont  as  men.    Zt  It  not  oltar  that  tha  United  Stattt  undtr 
tht  tHX  oould  bt  aa  flexible  in  thia  matter  aa  tha  woviet  union. 

Tht  polnta  aadt  previously  apply  to  hiring  and  promotional  j 
orlterla*    Tha  oourta  already  dttand  taployatnt  orlterla  with  / 
disparate  lapaot  on  the  aexee  to  bt  *Job  related**    This  does  how/ 
ever  allow  orlterla  with  sex-apeoif  lo  lapaot  whloh  art  in  aoae  / 
independent  way  reaeoneble.    Thus  a  management- training  program 
whloh  requires  that  tralneee  be  willing  to  relocate  would  bt 
acceptable,  even  If  it  attraoted  roetly  Bales,    There  is  good 
reason  for  f irns  to  want  their  aanagere  to  be  flexible  about  their 
plaoe  of  employment,  so  no  discrimination  is  occurring  if  women 
prove  more  reluotant  to  r-looate  than  men.    Would  suoh  a  hiring 
or  training  orlterlon  survive  EHA?    Again*  no-one  oan  tell,  and 
no  oourt  has  Issued  an  advisory  opinion  on  the  matter*  However, 
as  we  have  seen,  many  soholars  believe  that  the  sooial  factors  whloh 
limit  female  mobility  pjat  B  form  of  discrimination,  and  the  oper- 
ative principle  in        was  that  a  oertaln  law  was  discriminatory 
because  it  perpetuated  "sex  stereotypes.*    furthermore,  If  5RA  it 
not  to  be  understood  as  subjeotlng  employment  orlterla  to  even 
closer  scrutiny  than  they  currently  reoelve  under  Title  VXX,  Just 
what  le  its  legal  meaning?    The  issue  is  at  best  very  unolear,  and 
the  onus  must  lie  on  supporters  of  RRA  to  explain  why  hiring 
orlt»rla  will  not  beoome  more  dlffloult  to  Justify  under  BRA* 

2  would  add  that  the  Affirmative  Action  plan  reoently  announoed 
hv  th*  Australian  government12  does  appear  to  oount  as  discrimin- 
atory any  reasonable,  Job-related  criterion  whloh  underseleota 
women  for  snololoaloal  reasons*    The  bearing  of  this  preoedent  on 
the  5RA  is  not  of  oourse  decisive,  but  It  does  illustrate  what  oan 


273 


268 


happen  to  Job  orlteria  when  an  "effects*  test  of  discrimination 
replaces  an  "intent"  test,  as  has  happened  in  the  US* 

A  further  ls«?ue  Is  the  lik*ly  impact  of  the  ^RA  on. publlo  and 
private  seniority  ry stems,  whioh  are  alleged  to  perpetuate  past 
discrimination  in  an  lmpe  mlsslble  way*    Men  now  enjoy  seniority 
advantages  in  many  areas,  it  is  argned,  beoaupe  women  were  die- 
crlmlnatorlly  barred  from  these  fields  and  of  oourse  oould  not 
aooumulate  their  own  seniority* 

Even  without  ERA  in  the  background,  "equal  opportunity*  as 
ourrently  construed  is  on  "a  legal  oolllslon  oourse  with  seniority* 
The  "last  hired,  first  fired"  rule  undoes  the  results  of  prefer- 
entially inserting  women  and  members  of  other  proteoted  olasses 
into  the  bottom  of  seniority  hierarchies*    The  Supreme  Court 
r»oently  ruled  in  City  ftf  Memphis  that  seniority  does  take  pre- 
cedence over  Affirmative  Action,  but,  as  several  oonmentators  have 
noted,  City  o£  Memphis  was  an  extremely  narrow  ruling*    It  over-' 
turned  a  oourt- ordered  quota  system  imposed  on  a  publlo  employer, 
and  leaned  heavily  on  the  olause  of  the  Civil  Rights  Aot  which 
exempts  legitimate  seniority  systems*    (The  Civil  Rights  Aot  was 
extended  to  state  and  municipal  employers  in  1972*)    What  the  oourts 
will  make  of  voluntarily  undertaken  seniority  systems  that  con- 
flict with  Affinitive  Action,  In  either  the  publlo  or  private 
sphere,  Is  at  this  writing  an  unanswered  question*    It  is  pertinent 
to  note,  however,  that  the  ERA  oontalns  no  provision  whatever  for 
exempting  bona  fide  seniority  systems  dominated  by  men,  so  that 
Cltv  fi£  Memphis-like  reasoning  would  be  unavailable  tocourts  whioh 
construed  the  ERA  as  extending  Title  VII*    If  the  oourts  deolded 
that  the  passage  of  ERA  m»ant,  among  other  things,  that  a  ohange 
In  the  statistical  structure  of  the  workforce  Had  beoome  a  signif- 
icant goal  of  publlo  polloy,  it  oould  reason  therefrom  that  the 
process  by  whioh  female  entrants  into  the  workforce  tnak  their  way 
up  seniority  hierarchies  was  "too  slow*" 

Civil  servioe  seniority  is  most  obviously  at  the  meroy  of  this 
argument,  ainoe  tenure  In  publlo  Jobs  is  created  by  law  and— under 
the  terms  of  the  foregoing  argument— straightforwardly  denjf^qual  oppor- 
tunity-rights under  law*    However,  as  I  have  been  emphasizing  in 
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related  contexts,  state  Interest  In  employment  extends  far  be- 
yond  th-  civil  service.    U  extends,  f^tlte  clearly,  to  the  JO 
nllUon  or  no  employees  of  government  contractors.    And  In  Arco 
!•  hlSH  *Mf%  California  Supreme  Court  reversed  an  otherwise  en- 
tirely legal  employment  practloe  on  grounds  of  lte  conflict  with 
public  policy. 

The  final  lnr.ue  Z  wllVconslder  Is  the  15-employee  exemption 
✓  anted  by  *ltl*  VII.    On  the  theory  that  small  firms  Involve  the 
own*r  In  intimate  contact  with  his  workforce!  end  that  making  him 
employ  personnel  he  does  not  wish  to  hire  Infringes  too  far  on 
his  freedom  of  *spoolatton,  Tltl*  VII  permits  discrimination  by 
firms  with  fev*r  than  15  employees,    ^he  SRA  contains  no  auch 
r»*ovinlon.    It?  language  excludes  no  Inequality  as  so  trivial 
ns  to  b-  b*st  l#ft  to  individual  discretion.    It  se^ms  to  me  en- 
tirely ll>»;y,  th*r»fore,  that  the  courts  would  overturn  this 
mutton.    I  .lr  i«:  mn^  more  likely  by  the  regular  citation  of 
this  "g'M  "    in  iltle  VII  by  EHA  advocate.  !3    The  citation  of 
thi*  o;rp   -Iro  3tron*ly  suggests  that  ERA  advocates  would  swely 
ure  It,  were  It  past,  to  litigate  matters  Involving  private  em- 
ployment        that,  ps  1  havr  or^i,(  3  -  intended  to  <lqfmor*  than 
ln-  ur**  ttiP  <*»x-n«ut  r*l  lty  of  lavs. 

I  r,.,«/n  ci^<J  neven  lUoly  0'.n.s*qu'*rces  of  the  EHAl  entrench- 
■«rt  of  k-»r^r  quotas,  'road  recognition  of  "compnroble  worth,*1 
th«  *r.d  of  }  rot>ctive  legislation,  &n  extreme  narrowing  or  r&lr 
eT.ployT.-nt  crltorlH,  t>ie  rubord  lrnt  lo"  of  seniority  to  gender,  and 
tw.     >iv>rr-a  *xt*n;lon  of  Iltle  VII.    There  are  two  general  reasons 
for  *x|octlng  th"    RA  to  r.uoh  Kro^d,  and  very  possibly  broader, 

In:  llctlon-.    Firnt,  It  1-  not  clear  "hat  »lse  the  wiA  can  be 
r^-.    It  crro^  >»  for  eq«i'iH-»lng  the  application  of  'xlr.tlng 
1  w  't  ■  n  »r,  i«n«1  women  or  eliminating  f.rlvat»  ^ircrimlnttlon,  for 
•         .,r«  r-jnc  Ion-  or  the  lUth  Am»nr'?n«nt  un-t  Title  VXX»    It  can-* 
not  b«  for  eliminating  wh  .*  11*  tie  discriminatory  labor^legls- 
1  i*  Ion  !f»m/ilr  ,    lr.ce  that  cm  cosily  be  ^linlnated  without  a 
uor'.tltutlonnl  **7j^ni1m*»n*..    Klth«r  th*  "HA  reaches  beyond  the  l^th 
wn-  rf^nt  !*r\>*  iitl*  VII  to  o rente  a  far  mor*  extensive  equality 
"twer  th«  rax^;  tn/-»n  novi  exirts,  or  It  Is  empty— und  these 
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..  •»rin--  von  Id  not  hi  vp  b<  nr  h«13  If  myone  thought  th*»  ^HA  weo 
•  n  -rif  "y  "»n:u:e. 

^cunt),  fn"  conci»|.tK  of  pquall*y,  opportunity  •  nd  ri«ht  have 


oi  th>«  state  to  be  not  merely  refraining  from  treating  men  and 
wom^  '  I  f  ferently,  tut  *v<«n  to  curb  those  social  and  cultural 
pattern"  of  behavior  which  "diRcriminatorily*  foster  gender  dif- 
f i/.tl,n.    Since  U»  nowhere  limits  itself  to  equality  of  legal 
ri  *hts    nt'  thus  b.  implication  st^ps  bevond  It,  the  ^RA  <s  pep- 
f*c'  I-  f.>fni')l;»^ «»d  to  embed  such  an  extended  conceot  of  sex  ♦•quality 
in  *h<»  Com «  M tut  Ion. 
t 

;>[.•  rtn*nt  >f  Ihtlosophy 

CHy  Collie  nV  th*»  ^Ity  University  of  f-ew  York 
July 
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Commentary 


^Comparable  Worth:  The  Feminist 
Road  to  Socialism 


Michael  Levin 


V 


'  n  Dt&MftiM  1999.  Federal  Judge  Jack 
Tanner  accorded  the  fullest  legal  rer 
ognttton  it  ha*  10  far  received  to  the  novel  eco 
nomic  doctrine  Of  "comparable  worth.*'  This  doc- 
trine holdi  that  women  in  the  work  force  are  paid 
lets  than  they  are  really  "worth"  in  termi  of  the 
"valur'  of  what  khey  do  The  recognition  came  in 
Judge  Tanner's  decision,  in  Amman  Federa 
lion  of  Stati,  County ,  and  Munuipal  Employ  tes 
(AFSCME)  v.  Washington  Scale,  that  Washington 
owe*  15,500  female  mate  employees  over  four 
years'  back  pay  and  raise*.  Estimates  of  the  cost  nf 
this  judgment  vary  from  |500  million  to  $1  bil- 
lion. Whatever  the  eventual  tally,  Washington 
taxpayers  will  have  to  come  up  with  it  soon,  as 
Judge  Tanner  has  denied  various  motions  by  the 
state  tor  time  to  accommodate  its  new  burden. 
The  case  is  currently  under  appeal  to  the  Supreme  - 
Court*  with  the  Reagan  administration  reluctant 
to  «de  with  Washington  "against  women"  in  an 
election  year. 

The  history  of  AFSCME  v.  Washington  reflects 
the  development  of  the  comparable-worth  doctrine 
over  the  last  decade,  and  illustrates  as  well  the 
tactics  on  which  comparable  worth  advocates  have 
tome  increasingly  to  re'y  The  idea  itself  has  late- 
ly heiomc  the  main  item  on  the  feminist  agenda 
and  ha*,  moreos rr,  bern  enshrined  in  the  I9H1 
platform  of  the  Democratic  party  It  is  generally 
introduced  with  a  statistic  am)  a  few  examples 
intended  to  shock  One  learns,  first,  that  the  aver  • 
jge  full  time  working  woman  makes  about  sixty 
rents  for  every  dollar  earned,  by  hrr  full  time 
working  male  (ouutcrpait  To  vivil  the  point, 
one  may  then  be  told  that  tree  surgeons  outeaiti 
librarians  by  several  thousand  dollars  a  >rar  As  a 
tort  of  climax  ;»f  unfairness,  the  advcx.uy  litera 
tiire  of  the  National  Oig.im/atioh  of  OfFur  Woik 
ris  (NUOVV)  slirssrs  the  ca*e  oj  a  fit  hi  AUl'ut* 
y,\r>  1,0*10  |ter  month  fot  grnerai  (Inks,  who  must 
.ot.ilv/r  tuvoiies  and  hive  "gotwl  telephone  rt» 
•liii'tf r*'  and  who  ate  ii\u.ill\  female,  while  "He1 
tng  ll.uKH.HM)  pei  month  for  shipping  Inks. 

MuHsf  I  I  iviw  »s  pf«fMM»r  »»l  |>hitm»»t»hv  ji  t  t  NY  *u.\  Ihr 
imhi»r  tit  Sfrtop/miH  atut  thr  \tont  Strut*  fW»/*"i  H  hjft 
luft  ititllp)'  it. I  J  iirv<  \*n\    f/i'iiMMni  >Miii  ftfcilmn 


who  need  only  write  legibly  and  be  able  to  "lift 
equipment  in  excess  of  100  Iba."  but  who  are 
usually  male.  It  it  presumed  to  be  self-evident 
that  the  ability  to  talk  on  the  telephone  entitles 
one  to  more  money  than  a  strong  back. 

The  big  question  is  why  women  earn  so  little  if 
the  "human  capital"  they  embody  is  so  valuable 
and  the  jobs  they  do  so  important.  The  an. 
swers  given  by  comparable-worth  advocates  may  be 
ranked  by  the  degree  of  conscious  malevolence 
they  attrib  ute  to  employers.  At  one  extreme  stands 
the  accusal  ion  that  (male)  employers  actually  con- 
spire against  women  in  order  to  reduce  labor  costs 
{'to  maxim  it  e  profits"  is  the  preferred  formula' 
tinn).  Thus,  in  I960,  the  program  director  of 
NOOW  assured  the  Equal  Employment  Opportu- 
nity Commission  that  banks  "colluded  to  hold 
down  wages";  her  evidence  was  that  (a)  bank 
presidents  regularly  met  for  lunch,  and  (b)  men 
use  "cultural  stereotypes"  when  arguing  with  fe- 
male union  organiiers.  Such  charges,  however,  are 
not  taken  very  seriously  even  within  comparable- 
worth  circles,  for  wage-fixing  cartels,  quite  apart 
from  being  illegal,  would  be  vulnerable  to  raids 
by  independent  firms  willing  *o  pay  more  for  tal- 
ented females.  Nor  is  it  clear  why  employers  will- 
ing and  able  to  rig  substandard  wajrrt  for  women 
would  not  also  rig  equally  substandard  wages  for 
men,  / 

Thr  «.{>e  for  conspiracy ^tfeing  so  flimsy,  com- 
parable worth  advocates  prefer  two  »4her  explana- 
tions of  the  wage  gap  The  first  is  the  'herding"  of 
women  into  a  "pink-collar  ghetto"  of  typically 
female  jobs,  which  floods  the  ma'ket  and  depresses 
wages  for  these  jobs.  According  *o  a  study  done 
for  (hr  Muhigau  Department  of  Labor: 

The  if. i soi i  for  sex-related  pa>  differentials  (is) 
the  ti.ldiHon.il  sex  sCW^jMmm-  mo»t  fobs 
Uiidci  ibis  hyiMi'hesis,  the  result  of  "crowding" 
ol  female's  into  the  dental  and  service  ounpa 
Hons  is  .01  Msriittpplv  of  lal>or  in  these  occupa 
iionv,  vuth  n  ultnig  lowei  wages 

Hot  this  hypothesis"  rests  most  uneasily  with 
•  barges  of  irxual  discrimination,  for  it  concedes 
that  at  bottom  female  wages  ate  determined  by 
ihr  ntaiket  lories  of  supply  and  demand  The 
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more  would  he  seiretanei  there  are.  fit  less  an 
employrr  must  offer  to  get  serretarial  help— lust 
as.  cnmeiseiy.  the  leteiit  st  an  ily  of  nurses  ha*  driv- 
rn  up  nutting  c  *'iirs  Sec  .Mahal  wages  may  He 
touiiitfird  "disi  i  iihiit  mm"  and  ihr  supply  ot  sec 
iei.o ics  .in  nvetsupplv  only  it  uowiling"  if  nol  a 
mftaphni  Imii  a  literal  ilfM upturn  of  employer* 
fort  nig  wuiin  ii^Kuo  umtr  jolis  .inf I  barring  them 
from  othrn  I  he  Vopposition  that  surh  practices 
exist  if  entirely  iinpFauiihle  in  light  nf  thr  F.qoal 
Finployment  Opportunity  Art  and  Title  VII  of 
the  Ovil  Rights  An,  whit  h  mpliritty  forbid 
ihem,  nor  has  any  inmparahle  wot th  advocate 
profhiiril  a  tingle  instant  e  of  turh  activities  oc- 
curring in  thr  last  decade  Rut  this  ritation 
from  the  Miihigau  Department  of  Labor  suggests,  \ 
onr  ot  thr  more*  omnium  theniev  in  the  tompai 
able  worth  cainpJigii  is  its  implicit  i  laim  that  the 
spontaneous  social  factors  whiih  affeci  women's 
vim  annual  c  hones  are  diemselves  form*  "f  dis 
ciiminatnm  i.iIIiuk  f»n  government  turret  linn 

Suite  (be  nuliuii  of  "ghetioi/aiion1*  is  so  danger 
nuslv  ambiguous,  Miuipar ablf  worth  advixafet  add 
a  final  f.itioi  to  explain  the  wage  gap:  the  svstem 
j'lt  mitfri vjItiimk  *>f  women's  work  as  part  of 
.in  iety\  o\etall  dmrgaid  fot  Wrunen  Whereas 
tlassna!  ri  untqun  s  sass  that  inn  fiee  market  the 
wages  of  alt  wotkeis  lelleii  then  "marginal  pro 
•Iih  mnv."  iiu  mailer  what  picjudues  their  fin 
ployeis  ttiav  harhni.  (he  t  ompai-alde  wortJt  *-*st»-- 
holds  thai  maikei  me«  luiusms  "don't  work"  ftir 
wome.i  In  ibe  winds  nf  IVtmttn.  IVtnk.  and 
Wai(fi,  a  ie|Miit  pmptted  in  I €*H I  by  (he  National 
\< admit  «if  Sneiifi's  (S  \S) 

In  man.  msuinn  |ubs  I,.  .<(  maintv  hi  worn 
en  ami  punutiins  pis  less  ai  hail  hi  pail  '»r 
Miutf  tit*  *  lie  held  ni.iinlv  hi  women  and 
iiiin>itit|f«  ibr  iltlTnrui itlx  ui  astiagc  pav 
(••i  \tt\-\  ttrl<|  inainiv  hi  women  atid  dime  field 
ui  mil*  hi  men  persM  v  lit  n  ihe  «  b.n  m  lei  HUM 
nf  fibs  thought  01  ilfri!  dun  value  and  the 
ill  it  ii  intUiM  nf  umkeM  thought  If*  affetl  iben 
pii»d'i'  M\  ill  ait'  hi-tii  i  hum  ml  If  inphaiis  added] 

If  .i  fin  nkablr  display  ut  p  sent  In  rigoi.  (be  N  AS 
eie|t  pnuftiit'd  a  »n  ittiem ant  al  "»orffi<  ienl  nf  dis 
1 1 limitation  »»i  <  .t I •  ulamig  bv  bow  ninth  (he  pm 
(MitiiMii  •  if  feni  ih's  m  i  i»ib  Inwi-is  us  wages 

Ibe  iiiik'v  put  i»l  riMiise.  is  being  sine  mie 
bit  nl'iinlMr!  th,-  i  li.u  .m  irnstM  s  '  ili.il  .diet  * 
the  w  i«i  \  I'M  pii'iMiht  i * i F i  In  pi^iiiit-  tins 
uifinv  Iniiui;  i  i*  tin  -i|  n»  ttirtu  expeni." 
like   HhN  ii'fv  hi    \i>tinitt   Willis  oi  thr 

Sitliiit  \  ■  ani*B-  t  i  .  iiubms  v»l  ibe  Mnbit;aii  ie 
pMii-  m  r  ■  ■  i  k  ■  i  ili  t«  r  nun  if  mil  \\  'Ute  iingbi 
i  spnt  'Iim  iI.m  in  pi  ii  till*  i  tit  xr  if  « ill  v  Iitiki  the 
•piruHifi  ••(  wb  it  In  inn  -  fa  i  i|«  n  inline  i%  tytvs  U* 
the  ipntr  rpifitr  ijim  Uion  ul  ub  it  f.«i  Him  in 
the  opinion  >i  in  in  km  mi  nt  i-'4peiti  •*\\ulht  to 
' letei ntiiic  \s  i,»es 

I  he  ispMt.   i\jii»  ills    ri^'ilie  am   iomii  jo'j 

in'  i  i  P  ti     i  mhI  It  ■!  I  i<  inn     ik  iH   f  lb  >H    It  .pMiis 
''ilii\     m  l  \^  itt  iiu*  »  -ii'lii cirt .    ii  \"uh   \ . » 1 1  1 1 1 1 \ 


thereof- and  then  assign  a  srote  to  eath  factor. 
Job*  with  equal  point  totals,  when  all  dimension! 
ate  combined,  ate  regarded  as  equally  "valuable." 
The  heart  of  the  procedure— the  assignment  of 
points— is  entirely  subjective  and  universally  ad- 
mitted to  lie  so  by  ihe  firms  that  specialize  in  the 
piartire,  Nevertheless,  it  was  in  terms  of  such 
evaluation  sutveys  that  the  NAS  found  women  to 
be  v  rtims  of  wage  discrimination. 

Thus  we  atrive  at  the  position  of  the 
state  of  Washington  in  the  early  I970's 
when,  heeding  feminist  imperatives,  its  governor 
commissioned  the  Willis  r»rm  to  run  a  "point- 
factor  analysis"  of  wage  ram.  Like  most  public 
employers,,  Washington  at  the  time  was  compen- 
sating at  the  rates  prevailing  for  the  nearest  corre* 
sounding  jobs  iii  the  private  sector.  But  when  the 
fit st  Willis  suivey  found  that  predominantly  fe- 
male jobs  (those  done  70  percent  or  mot  hy  wom- 
en) paitl  on  average  20  percent  less  thanS^h*  of 
the  same  "worth"  done  predominantly  by  men, 
ihe  Washington  Personnel  Board  resolved  in  1976 
to  use  the  Willis  analysis  in  setting  wages.  No 
steps,  however,  were  taken  in  this  direction,  in 
part  probably  herause  of  a  memorandum  caution- 
ing that  tloiug  so  would  cost  the  state  utmost  f6fi 
million -in  retrospect,  a  twentyfold  underesti- 
mate Eventually,  it  was  not  the  results  ol  the 
Willis  survey  pet  iff  but  Washrrtittoii's  failnre-to 
abidr  bv  it  tidies  it  ImiI  commissioned  and  resolved 
to  ieipe<t,  that  lodge  Tanner  used  to  sustain  his 
finding  of  disttimiuation.  Washington  was  hoist 
on  the  petartl  of  its  own  impeccably  progressive 
intentions 

It  is  vital  to  emphasize  that  equal  pay  for  the 
ul  Me  wink  was  not  at  issue  in  the  AFSCME  suit 
and  has  not  bei  n  an  issue  ute  the  passage  of  the 
lTMi1  hpi.il  I'.iv  An  Moreover,  there  is  not  a  single 
senieute  in  the  U  S  (axle  oi  anywhere  else  to  give 
comparable  worth  any  statutory  basts  whatever. 
What  enabled  AFSCMF  to  bring  its  suit  in  the  first 
plate  was  the  Supirme  Court's  198 1  ruling  in 
(runthfr  v.  Washington  that  litigants  have  a  right 
to  test  thr  t  nmparable  worth  concept  in  federal 
touii  under  the  nibtic  of  'l  it le  VII  of  the  1964  < 
(.is 1 1  Rights  ,Vt  {(lunthet  concerned  femaJe 
pitvni  guatds  of  (email'  pnvohriv,  who  claimed 
that  then  wotk  was  as  valuable  as  tb.it  done  by 
beliei  ;iaid  male  t(U.liils  *d  male  ptisoiKiS  ill  high 
et  \c  •  itr ny  pt  turns  |  .ffS(..sfr  was  limplv  the  first 
d'oplet  in  ihe  H<kmI  of  htiguioti  leleasetl  by 
r",  »<•},' Jim 

Ii  is  tine  ibai  neidtei  ul  their  two  ktv  minpar 
able  uoith  deiiMniis  dm  <  tl\  endorses  tomp.riable 
wuiih.  hoi  is  fiihei  a  bolt  (mm  the  (edeial  blue 
inlo  the  wage  pnln  irs  o(  \<n  alitiei  oi  tiiditstry  At 
•lie  same  lime,  lioweier.  it  would  be  naive  not  to 
rspeit  Ah  St  Mt  tube  iep|,i\f<l  m  \U?  neat  future 
Dver  a  du/en  nates  base  nndei Liken  louiparable 
tsntili  slteltes  ul  then  nisii  is  oik  lone  old  there 
1 1  im  i  tin  m  lot  sin  b  si  ut  lies  in  nituallv  every  nth 
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er  state  and  in  hundreds  of  municipalities  These 
tiuttirs  are  inv.iriahly  accompanied  by  disclaimers 
of  legislative  intent  "1*1  s  simply  see  if  our  state 
it  perpetuating  discrimination"— but  AFSCMt.  is 
an  obvioui  basis  for  legal  action  nine  these  studies 
um  over  wage  discrimination,  as  thev  always  seem 
to  do 

I'o  this  i oinmnlKifi  may  lie  added  the  I  WW? 
endorsement  by  the  leadership  of  the  Democrat!* 
party  o2  ''equal  pay  (or  work  of  louipaia'  mhijI 
value/*0  a  doctrine  even  more  radii al  than 
"equal  pay  for  work  of  comparable  economic 
value"  Walter  Moiidale  is  on  record  as  support 
ing  "equal  pay  for  comparable  effort,"  more 
radical  still  Congress  has  held  hearings  on  the 
issue,  Comparable  woith  advocates  are  predictably 
eager  to  impose  it  on  the  pitvate  sector;  such  is 
the  stated  position  of  the  New  York  Times.  An 
advocate  of  comparable  worth  has  argued  thai 
women  who  occupy  "traditionally  segregated  jobs" 
have  a  prima  facie  case  for  wage  discrimination, 
with  the  bittdrii  of  disproof  falling  on  the  em- 
ployer t-  an  impossible  buiden  to  discharge  since 
"wage  discrimination"  was  unheard  of  until  re- 
cently, and  so  no  employer  could  have  acted  af 
nrmativHy  to  prevent  u  Clearly,  comparable 
worth  has  followed  some  other  notable  ideas  from 
the  feminist  agenda  onto  the  national  agenda 

II 

Is  it  true  that  disc i initiation  explains 
why  women  earn  less  than  men?  The 
NationAl  Academy  of  Sciences  concluded  Irons  its 
survey  of  the  statistical  literature  that  "differences 
in  education,  labor  foice  experience,  hltor -force 
commitment,  or  other  human  capital  factors  he 
lieved  to  contribute  to  pi.xluc tivuy"  could  ex 
plain,  at  most,  half  the  wage  gap  It  would  seem 
evident  that  the  failure  t<  explain  thr  wage  Rap 
Icy  a  given  set  of  variables  is  consistent  with  the 
operation  of  undiscovered  variables  having  until 
uig  to  do  with  discrimination  Yet  comparable 
worth  advocates  have  managed  10  obscure  this 
point  by  expeditions  wordplay.  In  the  jargon  of 
the  moment,  thrv  lomeive  discrimination  as  a 
"residual  "  Ibis  iw.nts  that  certain  v.niabhs  are 
selected  ii  /)»n«.'i  .«%  irlivant  to  wage,  and  cliv 
i r limitation  is  then  ilrluied  as  what  iIi^m-  v.ni.ihlcs 
c  annm  e*  plain 

In  the  List  tun  decades  the  it Jclititni.il  test  fc«r 
disc  iimin  itiou  "nitem"  has  iielded  to  the 
much  moie  .|iiht«»us  lest  of  eff'c  is.  '  hot  the 
residue"  list  goes  Iwvonil  even  'dints  S*'gin.i 
iwing  .1  pi  Aiine  a«  <! is«  r  omn.U'H \  in  eflcn'  rr 
<j'tir<M  it  least  (h  it  cmr  idriudv  smnr  ,(  cnln  bo 
iiian  acnvils  .1  ml  «bov*  tiiat  it  his  tomr  .tthtntr 
rih-t  I  nil  die  \t'.\  I 'h-  'ffsidiic- '  li'vl  is  ijti*  fill 
•  r-dlcd  MinHuoty  as  doc  rnnio.itnrv  .ill  Mhialn»ii'« 
in  which  gend,,i  ddlfirntct  ire  nb^j,i>ecl  jm.siltN 
io»  biding  those  r  meed  l>v  uiblle  iiir  .it'  hio|<*go  ><l 
irx  rblic  iencec 


The  NAS  states: 

The  burden  should  rest  on  the  designer  of  the 
job-evaluation  system  to  identify  and  explicitly 
incorporate  all  factors  regarded  as  legitimate 
components  of  pay  differences  between  men  and 
women,  not  merely  to  assert  the  possibility  that 
including  unspecified  and  unmeasured  factors 
or  improving  the  measurement  of  existing  fac- 
tors could  reduce  the  "discrimination"  coefficient. 

In  English,  this  means  identifying  discrimination 
with  the  wage  gap  itself,  since  in  practice  all  "un- 
measured factors"  are  assumed  irrelevant.  By  fiat, 
then,  the  NAS  is  able  to  dismiss  such  factors  as 
differences  in  drive  and  family  sex  roles  as  imagi- 
nary. 

Thus,  none  of  the  studies  surveyed  by^the  NAS 
properly  controlled  for  so  obvious  a  variable  as 
marital  status:  the  wages  of  neper-married  women 
with  full  time,  continuous  labor-force  participa* 
tion  ate  virtually  the  same  as  those  of  the  average 
married  full-time  working  male.  Women  earn  less 
than  men,  it  seems,  because  they  want  jobs  per- 
mitting easy  exit  from  and  reentry  into  the  labor 
force,  preferences  which  flow  in  turn  from  the 
average  married  woman's  perception  of  her  fam- 
ily as  being  her  primary  responsibility,  especially 
when  her  children  are  young.  Men,  c  n  th,  other 
hand,  see  themselves  as  breadwinners,  whose  obli- 
gation to  make  money  increases  as  children  come 
along.  Perhaps  a  further  factor  will  prove  to  be 
the  male's  amply-documented  greater  innate  com- 
petitiveness, his  tendency  to  do  whatever  is  neces 
sary  to  ascend  hierarchies,  including  the  hierar- 
chies of  modern  business  organizations. 

Would  it  exonerate  all  concerned  of  the  charge 
of  wage  discrimination  if  the  wage  gap  turned  out 
to  be  due  to  differences  in  family  sex  roles?  Not 
at  all  these  basic  differences  between'  men  and 
women  simply  Income  further  injustices. 

(.minting  women  for  "lower  labor  force  par- 
ticipation rates  than  men,  moving  in  and  out 
of  the  labor  force  more  frequently  than  men. 
ar.d  being  mme  likely  :han  men  to  be  ieeking 
part-time  work  only"  fails  to  take  certain  fund  i 
mental  facts  into  account.  For  instance,  among 
rmtuHt  executives,  who  is  taking  care  of 
the  children/  Whose  responsibility  is  it  to  jug- 
gle career  demandi  with  child  t  earing  and  child 
caring?  Did  it  ever  occur  to  you  that  the  reason 
women  seem  less  committed  to  careers  is  that 
rliey  don't  have  the  luxury  of  a  wife  to  take  c  are 
of  home  and  children  while  they  bla/r  their 
■  tieer  paths?** 


•  FM'iiiMinf(  thf  ffurtn'  to  "ftf'iiOtnitC},  Report  of  lilt 
(ifdi'Htiici  c  ,111ms  I '     Home  of  Mfpcc  sen  tallies.  Srpn  m 

>f<  "■«: 

tshnli  HlumiovM  Wj^r  llmr  icpinjiiimi.  f««b  'Mgugj 
linn  jn  I  I  iflr  V||  of  the  I. All  Rights  \t\  ctt  I'M.  f'Hl- 
i/»»ifv  of  Mtihtf(at\  t»u**tat  «<f  Into  Ktform,  \*11U 

••  I  rim  frmn  Suu*<  '«r.,op  «.f  Sh*rp  kut\  Co  10  tnrfimf 
Srj  irmltfr  1.  I%2 
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This  rage  it  ill  difference  in  the  basic  social  rote 
of  the  sexes  underlie*  the  campaign  for  compar- 
able worth. 

Ill 

Ciarnns  of  comparable  worth  under 
4  itandably  tomrntrate  on  the  biases 
inherent  in  any  Hit  of  factori  "desetving"  (om 
pensation.  For  instance,  all  iob-evaluation  systems 
I  have  teen  mum;  that  i  college  degre  ■  enhances 
a  worker's  "intrinsic  value/1  a  bit  oi  snobbery 
which  shows  only  that  the  people  who  design 
evaluation  systems  have  all  been  to  college.  Yet 
this  is  not  what  is  fundamentally  wrong  with 
tomparable  worth,  ror  while  the  range  of  objec 
live  judgments  about  "training"  or  "responsibility" 
is  far  too  narrow  to  support  sweeping  doctrines 
like  comparable  worth,  such  judgments  can  none 
thelest  be  made.  Planning  shuttle  missions  in 
space  plainly  carries  greater  responsibility  in  terms 
of  lives  and  hardware  than  does  teaching  philos- 
ophy. And  planning  space  missions  is  plainly  haid- 
er  than  adding  up  columns  01  figures,  if  only  be- 
cause the  latter  skill  is  just  one  part  ol  the  former. 

For  the  sake  of  argument,  then,  let  us  assume  a 
skill  whi'-h  is  objectively  difficult  and  reflet  ts  much 
objectively  measurable  training  on  the  part  of  its 
practitioner;  but  let  us  alsi  suppose  it  is  a  skill 
no  one  is  interested  in.  Consider  a  person  who  it 
adept  at  throwing  arrows  into  the  air  and  catch 
inn  them  with  his  teeth,  This  is  extremely  dim 
cult  to  do,  and  takes  endless  piactice.  Basketball 
player*  earning  si x  figure  salaries  do  nothing  so 
demanding.  Unhappily,  nobody  wants  to  hire  our 
man  to  <atrli  arrows,  lie  must  eke  out  a  living  as 
a  street  entertainer  Is  he  somehow  being  denied 
hii  intrinsic  worth  by  passers  hy  wlio  flip  him 
<piartert?  Dors  a  rircm  scout  who  offers  him  a  pit 
tame  fur  his  act  undershoot  whit  the  knack  en 
titles  htm  to?  The  answer*  would  seem  to  l>e  no 
Intrinsic  -moral  and  a-sirVtk  merit  aside,  the  skill 
is  economically  worthier,  -unable  to  command 
other  goods  and  services— if  no  one  will  pay  for 
it  Only  someone  willing  tn  trade  something  for 
the  service  in  question  <an  confer  economic  worth 
on  it. 

Monev  ti<elf  is  merely  r he  conventional  measure 
of  the  capacity  of  j  thing  to  piompt  people  to 
exchange  their  own  goods  for  it  A  thing's  price 
summ.irires  the  ebb  and  flow  r»f  its  pcrform.u.c  e 
in  exchange,  and  hat  no  independent  mcjiuug 
\ntl  here  it  the  incelh rtiial  hl.uk  hole  *i  the  ten 
ter  of  tomparable  worth,  thete'is  no  such  thing 
.is  intrinsic  economic  value  It  is  a  chimera  Om 
versely,  the  wilhognets  to  supplant  the  market 
price  of  labor  or  anything  else  means  the  witling 
nets  to  override  the  liberty  ot  exchange,  associa 
tion,  and  contract  expressed  hy  market  prices  In 
•ach  particular  comparable  worth  proposal,  the 
cpiettiori  is  mils  one  of  determining  where  her 
dom  is  to  suppressrd 


This  crucial  point  is  easy  enough  to  see  in  con- 
nection with  material  objects,  it  would  be  absurd 
to  maintain  that  copper  deserves  to  cost  more 
than  gold  bee  .1  use  it  conducts  electricity  better; 
gold  and  enppec,  absent  people's  actual  desires 
for  them,  would  just  fye  stuff  in  the  ground.  The 
point  is  also  reasonably  clear  where  the  "just 
price"  of  money— i.e.,  permissible  interest  rates — 
is  concerned.  But  the  market  determination  of 
wages  meets  much  greater  resistance,  perhaps  be* 
cause  it  puts  our  value  so  squarely  in  the  eyes  of 
our  beholders. 

The  example  of  the  arrow-catcher  may  be  di'< 
missed  as  a  contrivance.  Contrived  it  is,  which 
proves  its  point.  The  skill  seems  freakish,  worth- 
less, precisely  because  no  one  has  ever  valued  it 
or  is  ever  likely  to  do  so.  Our  Very  perception  of 
skiltfulness.  in  nther  words,  is  determined  by  the 
market.  The  ability  to  draw,  or  set  bones,  or  fix 
automobiles,  seems  "naturally"  compensable  be- 
cause we  are  used  to  there  being  a  market  for 
such  skills.  But  the  or.ee  "naturally"  compensable 
ability  to  make  buggy  whips  does  not  seem  so 
today,  when  people  no  longer  want  buggy  whips. 

Ai  opr.  line  of  thinkers,  extending  back 
through  Marx  to  Ricardo,  has  at- 
tempted, and  failed,  to  devise  nun  market  criteria 
uf  economic  value  for  labor;  almost  every  pro- 
posal in  this  tradition  can  be  found  in  the  com- 
parable woith  literature.  The  straight  Marxist  ap- 
peal to  the  "social  value"  of  work  founders  on  the 
need  to  specify  "social  value."  If  something  is 
"socially  valuable"  just  because  a  great  many  peo- 
ple are  willing  to  pay  top  dollar  for  it,  we  are 
hack  to  the  market;  and  there  is  no  other  way  to 
tell  that  societv  wants  something  than  its  willing- 
ness In  rrv  hard  to  get  it 

A  more  frequent  proposal  equates  the  value  of 
a  job  with  its  contribution  to  the  employer's 
profit.  We  may  overlook  the  obvious  difficulty: 
that  this  would  make  wages  fluctuate  wildly  with 
exogenous  factors — think  of  proofreaders  becom- 
ing superfluous  when  a  publisher's  profits  are  due 
to  a  single  best  seller.  Let  us,  instead,  consider 
wage  rates  Classical  economics  holds  that  each 
employee  tends  to  get  his  marginal  return  on  his 
product  as  he  bargains  cmintuieutly  with  his  em- 
ployers: If  fooeVs  hilmr  is  worth  520  to  Smith, 
femes  can  return  Smith's  wage  offer  of  $15  with  a 
couiiterdem.iml  hit  Shi.  whiih  is  Mill  attractive  to 
Smith  Hut  then  Jones  tan  h  Id  out  for  $17.  $19, 
SI')  SO  unlit  Smith  mm>  .i^ee  to  pjy  the  full 
$20  hut  in  this  case  the  11  #lf  ■  Keif  already  he 
stows  a  contribution  to  pt  vi  '  ■  -  i|jty,  of  course, 
the  employer  must  retain  .  inn  of  his  em 

ployee's  product  if  he  is  ,i.e  any  reason  for 
hiring  him  Hut  then,  th  »,  moot  ion  criterion 
means  deciding  what  j*  m;  ,m  t  a  businessman's 
profit  he  "deserses"  to  k.e,.,  an  entirely  arbitrary 
dec  ision. 

Now,  if  one  .issutnrs  that  males  get  the  •'right" 
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rniirn  on  iheit  pioduit  while  females  don't,  it 
might  seem  faner  and  snnplei  In  give  en* li  work 
rr  in  .1  nun  the  tamr  letinn  011  his  product,  with 
out  having  10  decide  on  .t  proper  rate  of  1  rt urn 
A  secretary,  sa^,  would  he  entitled  to  'HI  percent 
of  her  pr<yliKt  if  (udders  of  benchmark  jobs  like 
engmeeis  got  00  |iet(etn  (d  f lir it \  Km  benchmark 
figures  must  l>c  detei mined  uidepei'.denih.  which 
means  l>y  the  market  A  firm  funis  th.it  to  secure 
the  labor  of  wjnr  engineers  it  must  p.iy  what 
amounts  to  00  pei(ent  of  wh.it  they  run  (or  the 
firm  Hur  it  so,  what  fairness  requires  is  not  that 
the  return  for  secretaries  be  ptopoitioit.ue  to  that 
for  engineers,  but  that  it  lw  determined  01  thf 
iotne  way whnh  is  10  sav.  bs  the  market  Mak- 
ing the  availability  of  rug  Hirers  .1  factor  in  <nui 
pensating  serreiaries  is  neither  equitable  nor  ra 
1  ion  a  I 

What  lends  an  air  of  unreality  to  every  version 
of  the  "(ontribution  to  profit"  theory  is  thf  fact 
that  each  of  several  |obs  may  he  necessary  for  a 
firm's  profitability  Since  it  is  logirally  impossible 
to  give  all  the  profits  to  each  of  several  job  cate- 
gories, what  does  and  mtist  happen  in  the  real 
world,  in  wliuh  1  firm  would  be  p,nal)/ed  both ' 
without  sec  retail's  md  without  engineers,  is  re 
criutuieut  of  senetaries  and  engineeis  it  1n.1t ket 
wages,  the  wages  they  all  agree  rn  accept  As  the 
rnglish  economist  I  hennas  ((odgskin  wrote,  there 
is  no  "principle  or  rule  for  dividing  the  pro- 
duce of  joint  labor  among  different  individua' 
who  coin  nr  in  the  producing,  but  the  judgment 
of  individuals  themselves  " 

A  cognate  ctilhc itliv  undeimines  the  related  test 
of  basing  a  job's  wages  on  us  c ontribution  to  the 
"oigatu/atioit's  objri  tives,"  to  quote  the  Michigan 
compatible  worth  *tuds  1  his  is  a  measure  often 
suggested  for  non -market  oigaui/ations  like  uni- 
versities, governments,  and  foundations  Vet  the 
achievement  of  nnn  monetars  goah  rtho  requires 
the  cooperation  of  mart)  people-  whose  contrrhii 
turns  cannot  he  isolned  a  Jounr  Furihermore.  to 
compete  with  profit  seeking  organizations  in  at 
tr at  ting  a  sufficient b  laletitcd  work  force,  nonprofit 
organizations  must  in  atiy  case  heed  market  de 
errrt  about  wages  Moreover,  determining  some 
go\f  1  mtifiit  pint's  cotuiibutintt  to  the  "ovetall  oh 
trihvrV  of  uowiiunem  pi  (supposes  1  laritv  about 
what  the  osriall  cihiri  uses"  of  gosc-rnrnem  aie, 
a  goal  that  has  eluded  political  plulmoph  rs  for 
sonie  lentutirs  If  uoseitnnent  has  ac c nnunodatrd 
tomp.1r.1blr  wonlt  mine  leadtls  than  ptisate  orga 
to/  itiiif",  lh,\  i\  not  heiaiur  i!>>\rtllinenls  ha\e 
found  i(>uiparabl(  wotih  1  a  net  10  (outline,  gns 
1  mou  nts  c  in  huai"i  tticii  folium  lis  taxation  svith 
on  \witni  \  iImm"  l.usei  |n\ ths 

I- in  ills .  1  (itnp  n able  wti  1I1  1 1  in  1  ta  that  stress 
l->h.tiit<  11  tistn  s  bki  s.iil  1 1.1*  1  ■  ■millions  *.tc  v  ill 
the  pi  •  *|. tniis  ih  11  hi  si  1  1 1  if  nsi  id  Mails  lik<  skill 
(  '»!!*'<  1  rtiu  irliiM  inas  \tr  uttpli  011O  but  ll  ts 
plea,  nil  (itongh  t«i  alllail  applu  ants  at  the  going 
tat"    We  dn  tint  need  elahorate  .malssiS  to  see 


that  the  market  wage  tlequatel>  compensates 
refuse  collectors  (or  the  unpleasantness  they  en- 
dure. And,  again,  our  very  perception  of  this  cir- 
cumstance is  a  response  to  the  market.  Most  Amer- 
ican farm  workers  would  find  intolerable  the 
hackbreaking  chores  that  commuted  farming  a 
millennium  ago. 

Skill,  effort,  and  training  do  play  a  role  in  de- 
termining pay.  Someone  who  has  invested  much 
time  preparing  for  a  hard  pb  will  drive  a  hard 
bargain.  More  importantly,  the  harder  a  job  and 
the  training  for  it,  the  fewer  candidates  there  will 
be,  driving  up  wages  still  further.  This  naturally 
high  correlation  among  difficulty,  training,  and 
salary  explains  ihe  feeling  that  demanding  jobs 
••deserve"  higher  pay.  In  the  end,  however,  these 
f ac ion  raise  wages  only  by  influencing  the  choices 
of  bargainers. 

/iv 

A ppm  1.  to  the  free  market  may  appear 
slightly  .musty  in  these  days  of  the 
minimum  wage,  banking  regulation,  the  Nation?: 
Labor  Relations  Act,  and  cancer  warnings  ou 
cigarettes.  Yet  these  familiar  measures  are  modi- 
fications of  laisse*  (aire,  while  the  rationale  and 
scope  of  comparable  worth  make  iv  a  frontal  a:* 
satdt  on  any  form  of  economic  liberty. 

To  begin  with,  none  of  the  extant  labor  laws 
is  hased  on  a  non-market  notion  o(  value.  The 
minimum  wage  was  intended  to  insure  everyone 
a  "decent"  wage,  without  pretense  thst  every  work- 
er's output  is  "really"  worth  $9.9fi  an  hour.  The 
National  Labor  Relations  Act  banned  "anti  union 
animus"  on  the  part  of  management  not  because 
follertively  negotiated  wages  were  thought  to  re- 
flect value  more  accurately,  but  to  secure  "labor 
pe;.ce."  And.  while  the  minimum  wage  truncates 
the  range  of  possible  bargains,  and  the  National 
Labor  Relations  Act  affects  a  wide  range  of  nego- 
tiations, both  measures  still  permit  very  extensive 
play  to  market  forces  Unionized  plumbers  may 
not  get  strict  market  wages,  hut  their  sv.iges  ap- 
proximate market  value. 

Overall,  the  many  regulations  that  control  bank- 
ing, trucking,  the  airlines,  mergers,  workplace 
safely,  and  the  like  are  (a)  industry-specific  or 
activity  specific,  and  (b)  intended,  rightly  or 
wrongly,  to  preserve  the  free  market  agai.-st  its 
own  excesses.  Wage  and  price  controls,  when  im- 
posed, are  use  illy  justified  as  "tempoMst  mca 
sores"  to  rurh  inflation  Even  socialism  itself  was 
originally  conceived  as  a  way  of  .larnenirg  in  a 
more  efficient  way  the  productive  capacity  gener 
aire  I  bv  capitalism  because  "New  >«r  I"  type  .  fil- 
iations thus  pur  prut  to  secure  *p?'ih<  results  they 
iinph  built  in  tests  to  which  iliev  can  he  J'.efd  A 
ceiling  on  hark  'o'erest  r  Mrs  1*  support «l  ;o  'pip 
Sasings  and  (nan  .V>s;>.  ij.ioir.  ,u  if  *■'■'<  !  t  keep 
f  nhug  ai  he  >~*ae  rate  after  . V1  .«?!<>ng  is  it, 
plaef,  ihe  ceiling  has  not  worSru 
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Compatahle  worth,  by  contrast,  contains  none 
nf  these  setfliinitationt  Its  scope  includes  every 
job  in  thr  work  forre;  ami  since  rmst  jobs  are 
"sr*  seKregatnl,"  mo\t  pay  scalrs  would  t»e  open  lo 
ihallengr  Nor  doe*  i omparablc  worth  pretend  lo 
facilitate  thr  besi  tendencies  of  the  frrr  market, 
rather,  it  is  rxpluit  about  seeking  lo  Hoe  thr 
market.  It  does  chi%.  moreover.  w-'thnu.  a  Hear 
specification  of  what  positive  goal  is  lo  br  tthieved 
beyond  "justice";  under  this  mantle,  ib"  pursuit 
of  lornparablr  vyorih  ran  divonnt  any  economic 
have*  II  wrejks  as  irrelevant  to  il«  "smrrss."  (A 
siMtilar  liter  inn  ni*w  gov.vrm  aisesftmrnt  of  ifftrm* 
itivr  .niior.  dreinrd  "sin ressful'  if  ii  increases  ihe 
riiuiihri  ol  v»on>-n  and  mim  Tines  jn  well  paying 
pmoioiu.  no  tu.it trr  roe  tosi  ;.i  fairness  tir  eftY 
r  mv  A  pu''n,g  ,;rm  there )  Penn  Krmhle  has 
„lled  romr>?rabl"  worth  %  feminist  road  to  so- 
cialism',* if  so  il  is  suri.hsm  without  a  plan. 

!•  «*  if  its .  i.i  We  lo  r  rdert  llial  romparahle  worth 
<  01  nevei  ,o»ne  *);••<  1  through  voluntary  agree 
mem  II  a  firm  tan  get  se*teraries  at  a  market- 
i  tearing  wa&e.  so  ran  hi  twnpeiilors.  Wrre  it  to 
iaise  us  \« < « ^lai lal  wjh.ts  ».;r  ethical  reasons,  its 
I.',  -or  \  would  rise  without  any  gain  in  prod  in 
rivitv.  its  ,,riio...«»,  nf>uSil  «  hi  more  than  thosr  of 
i»s  irnprtitors.  I  d  ii  would  sli<tr  into  laih're 
Ciompauble  worth  prints  what  economists  (all 
4  "itaitdinannn  problem"-  it  muse  be  intrndmed 
.ill  .it  nine.  01  nr;'  i*  .ill.  Needless  to  say,  thr 
I.i  voted  agent  y  fo,  odv  rg  loorditiation  problems 
is  ih'  ^ovci  .in.fii* 

Tj'Hf  milr.il  point  is  this  whether  or 
*  no!  thr  maiketplaie  offers  an  appro 
pnaie  ide.il  ol  mtiice,  w.iges  will  in  fait  tend  to  br 
.it  iheii  m.uset  salursu  long  as  people  retain 
mwhiiig  h\r  dieu  an  usionied  r*c nt.nrnu  lil>err> 
Ihe  <»n!\  .iltertiatisr  to  the  inaikn  is  \y\tematn 
stin*  iiiur*  •!  dmnpatahl'*  worth  tan  be  imple 
nienred  nnly  by  *  ndless  gn/erumcnt  inlrrvenlion. 
in  the  words  of  j  pre  (lunthfr  fedrral  couit,  "preg- 
nant with-iV  possibility  of  disrupting  the  entire 
eionointr  ivstem  of  America." 

For  if  "wage  dist  riminatinn"  i*  the  wage  i».ip 
iur|f,  wh.nr\er  »»s  i.inses.  n.ithing  less  thai)  thr 
elimination  of  ilri*  gap  wdl  br  allowed  10  .  mini  at 
ending  dm  t  imiu.itmn  To  grasp  wliat  dm  would 
mean,  lonsidei  that  in  l°H1  thrre  wet  iri  million 
fi'll  time  working  men  whose  median  income  was 
VJO.iiM,  ami  II  motion  full  time  working  women, 
■nrij- in  imotm1  $1'?.  17"?  To  dose  r fir  u.ige  gap. 
rt  ipln\eis  uoiihl  \i,t\v  h  id  to  p.iv  r.-uh  \wufi  i»» 
$H        iimrr.  or  ,dw>n.  mllinn.  or    in  still 

nihei  i«'inis  about  lp»  |>er.ent  'if  n.:al  watffs  paid 
in  lf)Hl  I  hrse  » cis' s  t»  n»ild  no  doubl  have  hern 
pasted  on  to  chfisnm'Bti  as  highn  priies.  and  as 
higher  taxes  to  finsncr  cjnvei nment  srrv.res 

Une  raigh*  think  thr  g.  p  tnuld  1 «  -losed  oiore 
slowly  bv  free/ing  or  slowing  thr  growth  of  mea's 
nlaties  until  isomeu  \  vil  n«es  girw  top.nus  I  Ins 
is  no*  the  r>o!it\  in  s.m  Jose,        form.1,  whflie 


the  city  government  worked  out  a  romparahle* 
worth  agreement  with  AFSCME.  It  seems  unlike- 
ly, however,  that  men  or  their  unions  would  totrr- 
ate  this  arrangement  on  a  wide  scale.  A  man  who, 
thanks  to  comparable  worth,  gets  a  smaller  raise 
than  he  would  have  otherwise  gotten  Im,  so  far 
a.  be  i,  lomemed,  sulfernt  a  pay  cut.  Comparable 
worth  is  advrrtised  as  a  boon  for  working  wom- 
en struggling  to  help  their  families  with  a  second 
mui.«e,  but  it  does  not  help,  a  family  to  hold 
down  the  husband's  wages  so  the  wife's  can 
be  a.tiftrially  boosted.  On  balance,  the  likeliest 
shor  term  effect  of  comparable  worth  would  be 
to  boost  eve;yone's  wages,  thereby  flooding  the 
market  with  new  money  in  the  absence  of  new 
goods  -  thr  standard  rnipe  for  inflation.  And  this 
might  he  thr  oirasiort  for  thr  govrrnme  t  to  begin 
coordinating  wage  policy  tn  assure  the  proper 
closure  of  thr  wage  gap. 

The  longer  run  consequence  of  inflating  female 
salaries  and  holding  down  male  salaries  in  defi- 
anie  of  the  market  would  be  a  rnas«ive  disinren 
live  to  work.  Women  would  alrradv  be  Retting 
mote  without  having  to  work  harder,  and  men 
would  nut  be  permitted  to  get  more  even  if  they 
did 'work  harder.  Why,  then,  should  anyone  work 
hardrr?  Nor  would  thr  murk  force  become  more 
"iruegialed."  \ime  wotiirti  would  have  no  incen 
live  to  leave  "women's  work"  once  it  paid  as 
muth  as  lets  plr.uant  "inastuline"  work.  If  any 
thing,  men  would  tty  to  invade  thr  newly  well- 
paid  female  tphetr.  And  at  the  same  time  men 
wrre  queuing  up  for  the  typing  pool,  there  would 
be  no  reason  for  a  man  to  undertake  an  unpleas- 
ant job  likr  toilet  ting  reffse  if  high  wages  for  it 
wrrr  no  longer  ava ilahlr  as  an  inducement— so 
we  would  almost  ceitaintv  see  nitiral  job  short- 
ages Add  to  this  the  iiudouhtrd  persistence  of  a 
quota  tssteni  whi<h  would  prevent  management 
from  filing  v. omen  to  make  room  for  (possi,hty 
more  desiiable)  men,  and  a  crisis  ot  extreme  pro- 
portions would  be  upon  u«.  If  recent  h;ttor> 
teaches  io  am  thing,  it  is  that  governments  meet 
irises  of  tl-.eir  own  making  with  more  of  the  coer« 
<ivr  rule*  that  sealed  the  irisis  in  thr  first  place. 

V 

r  r  is  not  stiipfising  that  a  sotiety  which 
*  has  ihsoibed  hiiMiig.  quotas.  * 'onrtz/n. 
and  pviblu  h  lumlrd  .i.t.  tion  should  dmk  in  toin 
p.n/Mr  Wi'ir.i  uoli  nuiub  beiiu.,emer.i.  )ne  « 
.•'moo  s.mpathi/e  unh  a  busiiu'iMiiaii  h  q.pv  to 
iiMfh  »l  r  eml  n.  pintit.it  |e  quartet  s.tlhotil 
some  n?w  honor  f;  mi  the  I  <  tler.il  Keqrvter  land 
int;  oil  hi.it  It  is  disheartening  nonetheless  thit  the 
Amen i  an  (.oitqiensatio:.  Association  sbotilrJ  sum 
man/.*  rhe  iM.tude  of  thr  business  ((immunity  to 
ward  comparable  north  in  tluse  words  Plan 

•  A  Vfu  hnetlimi  fm  llir  I),  imwuo'  (nMHtsr^bv. 
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ninK  for  ilic  inevitable  appears  in  be  the  appro 
priate  response."*  I  ike  such  otherwise  perceptive 
commentators  as  John  Hun/el  (who  sees  rnmpar 
able  worth  as  part  of  the  "revolution  of  rising  en 
tiilements).  the  ACA  hat  misted  the  distinctive 
element  in  the  comparable  worth  campaign. 

Feminists  reali/e  at  tome  level  that  men  anil 
women  view  work  differently  -hut  they  lielievr  that 
this  should  not  be.  anil,  as  do  all  those  who  with 
people  were  other  than  they  are,  feminists  want  the 
government  to  ronect  the  situation.  Inserting 
taute  and  effect,  they  ask  the  government  to  curb 
one  manifettatinn  of  sex  differentiation.  The  real 
enemy  feminism  hat  targeted,  however,  it  not  tome 
i  sol  able  inequity  in  the  wage  system  but  the 
family  and  the  rett  of  the  malign  "social  condi- 
tioning" which  make  men  and  women  act  differ- 
ently, in  the  economy  and  elsewhere. 

That  it  why  one  must  view  with  mixed  feelings 
those  critics  of  the  comparable  worth  idea  who 
fall  in  with  the  "tocial  conditioning"  theory.  Lee 
Smith  writes  that  "in  large  part,  the  (wage]  dis- 
parity stems  from  traditions  and  prejudices  that 
have  channeled  women  into  low  paying  jobs." 
Bun/el  conjee lures  that  "greater  interests  and  re- 
sponsibilities in  the  home"  may  explain  the  nuin 
Her  of  women  in  low  paying  jobt.  but  that  this 
may  "relle<t  socialisation  toward  traditional  roles 
that,  for  many  women,  begins  in  rhtldhood  "  Cot 
ton  Mather  Lindsay,  the  least  compromising  critic 
of  comparable  worth,  cites  as  the  most  important 
factor  limiting  women's  access  to  high  paying  oc< 
rupaiions  "the  subtle  socialisation  process  begin 
ning  in  childhood,  whirh  orients,  women  toward 
domestic  careers"  Even  John  Warehman,  who 
bluntly  asserts  that  "women  lack  the  necessary 
emotional  strength  to  achieve  executive  success." 
says  "women's  'emotional  deficiencies'  pring  from 
patterns  of  dependency  established  during  their 


childhood  "  These  writers  treat  the  ongin  of  this 
socialization  itself  as  a  mys.ery. 

Economistt  may  In?  forgiven  for  not  knowing 
that  research  on  sex  differences  shows  these  differ' 
rut  social  rides  to  be  innate,  or  so  close  to  innate 
as  to  be  uneliniinable  features  of  every  human 
society —but  when  they  reject  comparable  wnrth 
otdy  ber.uise  it  penalizes  eniployeit  who  "had 
nothing  to  do  with  ptocliicing  .  female  inhihi 
linns"  (in  the  worelt  of  Col  Hoffman,  who  bat 
"inducted  much  research  on  male  and  female 
motivation  in  the  business  world),  they  abet  the 
most  irresponsible  feminist  tendencies.  If  an  ado 
lescent  girl's  "socialiratiou"  really  forced  her  to 
choose  low  paying  nursing  over  high  paying  sur- 
gery, she  may  not  have,  been  cheated  by  her 
employer  but  she  has  certainly  been  deprived. 
Wouldn't  it  be  well  to  change  custom  ;.ml  tradi 
lion  so  that  little  girls  were  raised  to  be  prepared 
emotionally  for  becoming  surgeonsr  And  isn't  the 
'state  allowed  lo  do  a  little  of  the  altering  for  the 
general  good?  Thus  is  the  n?!e  jjiven  a  Wank 
check  for  the  sort  of  intrusion  of  which  compai- 
able  worth  it  an  extreme  instance. 

Prophesying  the  end  of  the  free  market  it  a 
sure  way  to  be  labeled  a  crank.  On  the  oilier 
hand,  I  am  not  encouragcci  by  confident  assurances 
that  the  free  market  can  survive  aoything.  Howard 
Ruff,  in  one  of  his  cheerfully  apocalyptic  guides 
to  the  future,  compares  the  free  market  to  Rat 
putin.  Rasputin  was  poisoned,  and  he  was  shot, 
and  still  he  survived  So,  writes  Ruff,  the  regula 
ton  have  clone  everything  to  American  capitalism, 
and  still  it  survives.  Unfortunately,  Ruff  overlooks 
a  final  detail.  Eventually,  Raspm  »  s  tormentors 
threw  !iim  in  the  river.  That  killer  him. 

•  "Comparable  Worth ...  A  Ttw  Thoutfho  on  ihr  t«ur. 
ACA  Stwi,  Fehtuary  1981 
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(1hc  Wall  Struct  Journal,  January  20,  1984) 

The  'Comparable  Worth*  Trap 


By  Ji  nk  O  NpiII 

Squat  pay  for  Juba  of  rompirable  value 
has  emerged  41  a  pal  of  the  women  1 
movement  Advoratri  uf  this  concept  of 
cnnipsrabte  worth  would  havi*  ua  atari 
dun  the  market  and  substitute  ware  setting 
oua  rds  to  determine  what  women  socrups- 
Hum  are  'reslty  worth  compinrd  wtth 
mfn'i  It  recently  received  !he  Mnalnfi 
off  a  fede raj  Judge  In  tV  rase  of  AFSf  *VK 
vi  the  state  of  waihuiiton.  where  sex  dta 
( rtrmnatinn  waa  equated  with  failure  to 
pay  women  according  (0  the  comparable 
wnrth  of  their  )oos 

At  least  as  fa;  bar!  a*  the  Middle  Ages, 
the  concept  of  Just  prVf  hat  had  tome 
appeal  Practical  considerations,  however, 
have  won  out  over  philosophical  musings 
Moat  people  recofniie  how  iiWflci#ni  It 
would  be  to  use  an  evaluation  system  Inde- 
pendent of  the  mart  ft  to  set  wsges  or 
prices  of  consumer  foods.  So.  for  example, 
we  arrept  1  higher  price  for  dumcnds 
than  for  water,  even  though  water  is  un 
ilnNMedty  more  important  to  our  survival, 
am)  a  higher  wage  for  lawyers  or  engi 
neers  than  for  rlergymen  or  btir  It  layers 
even  though  they  may  be  equally  impor 
tant  to  our  well  being 

The  rase  for  romparabi*  worth  is  based 
on  two  beliefs  that  wAmen  are  relegated 
tit  renalit  |obs  because  of  te<  (llsrrlmlna 
tton  tn  the  labor  market  and  that  pay  In 
those  Jobs  11  low  simply  because  women 
ht VI  them  ifhe  implication  n  that  If 
nurws  and  secretaries  were  men.  the  pay 
m  thw  n  apationa  would  rlaei 

Caltanl  Kotos 

The  flnt  argument  may  have  some  va 
lldtty  Historically,  there  are  mjny  exam 
pies  of  barriers  that  restricted  women  s 
entry  into  particular  orrupatlma.  These 
have  included  state  laws  gwerning  worn 
en  1  hours  and  wonting  crmditluns  and  the 
exclusion  of  women  from  rertain  if  bonis 
Individual  Pinplnyers  who  discriminate 
Sfainsi  wnmen  ran  always  be  found 

Rut  the  occupational  patterns  of  men 
lod  «mmen  t«t*y  alio  ran  be  explained  by 
*jrii»rs  that  w»wM  operate  #»ven  In  the  ab- 
sence  nf  any  employer  discrimination  The 
major  re  a*  10  men  and  women  ewer  differ 
ent  occupations  stems  from  'he  difference 
in  their  cultural  roles,  which  ire  shaped 
early  m  life  Work  roles  may  be  startifig  to 
merge  fm,  young  women  and  men.  bu* 
una!  women  already  In  tf>  labnr  force 
have  'Uvided  their  effnrt*  between  home 
and  wiXk.  spending  about  half  aa  many 
y*ar»  aa  men  In  the  labor  market  While 
enifjfoved.  they  have  worked  lew^r  hcnirs 
Itesearch  «uggest5  that  pay  In  women's  or 
lUpations  for  both  wom*n  \vA  j»et»  is 
ft»wer  largeti  becaose  nf  differences  In  ed 
.1  .HH'n  and  un  tbc  ]i4i  experience  as  well 
k\  tUfferpm  es  in  r**ir*  and  other  working 


conditions  r*uch  as  exposure  to  hazards  nr 
outdoor  worhi. 

Comparable  worth  would  do  nothing  to 
remedy  discrimination.  To  the  contrary, 
comparable  worth  would  reduce  the  Incen 
five  for  women  to  seek  screws  to  nocitradl 
tlonaJ  Jobs  Because  It  would  Increase  the 
pay  in  irtedomlnaatty  female  ions.  The 
more  logical  remedy  for  diacrvnlualory 
oarrkM-aad  one  SQuarely  tn  the  Amert 
ess  tradition  of  fair  stay -la  to  etlmrnate 
then.  ITp  to  now  UUs  ass  been  the  trsrft- 
Uosal  goal  of  ferrsaifU. 

What  would  asfpes  If  wages  were  set  01 
accordance  with  romps raWe  worth  stan- 
ds raa  and  indepeadestly  of  market  fortes? 
Take  the  example  of  the  slate  of  Washing 


Raiting  the  pay  of  tim- 
ed jobs,  teaching  and  mmt 
»fif  above  the  market  rate 
would  reduce  ihe  incentive 
to  enter  other  occupations, 
and  simply  lead  to  anciK.- 
supply  in  women's  fields. 


ton.  In  the  ims  the  state  hired  s  Jo^evai 
uatlon  firm  10  help  a  committee  set  pay 
scales  for  state  employees  The  commit 
lee's  task  was  to  saskjn  points  on  the  basis 
*  knowledge  sad  skills,  mental  demands, 
a  counts Mhty  sad  working  conditions,  fn 
the  evaluation,  s  registered  nurse  won  571 
putaU.  the  highest  sxsmber  of  posses  of  any 
fob.  A  ranswter  systems  analyst  received 
only  m  points  la  the  market,  however, 
computer  systems  snsiysts  earn  shout  w% 
more  than  legist* *ed  nurses. 

•  The  wasJaagto*  study  differed  radically 
from  the  market  fcs  Its  ssasasruMit  through 
out  the  Job  schedule.  A  clerical  supervisor 
received  s  higher  rattag  than  s  chemist. 

a the  market  rewards  chemists  with  41% 
Mr  pay.  The  evaluation  assigned  an 
electrician  the  same  points  for  knowledge 
and  skills  and  mental  dernands  as  s  begin 
nkag  secretary  sad  five  points  lass  for  sc 
cououbtrrry  Track  drivers  were  ranked  st 
the  bottom,  receiving  fewer  points  than 
telephone  operators  or  retail  clerks  The 
mirket,  however,  pays  track  drivers  w% 
more  than  teteahone  operators  and  Ihe  dtf 
fereatJa)  ■  whser  for  retail  rlerks. 

If  a  private  firm  employing  beta  regis 
lered  nurses  sad  reminder  systems  ana 
tysts  were  required  to  accept  the  raakkagi 
from  the  WssMsftor,  sUte  study.  K  would 
have  to  make  sigaJrVant  pay  adjustments 
It  could  etther  lower  the  salaries  of  tys 
terns  saalysta  or  raise  th?  pay  of  nurses.  If 
It  lowered  the  pay  of  systems  analysts  If 
would  find  it  difficult  to  retain  or  recruit 


them.  If  It  raised  Ihe  pay  of  nurses  It  also 
would  have  to  raise  lis  prices  and  likely 
would  sad  up  reducing  the  number  of  reg 
Istersd  nurses  It  emaloyad  as  coasumer  de- 
maad  lor  the  service  fell,  lame  women 
vouM  benefit,  hat  other  women  would  lose, 
(tn  Ihe  Wishlagtoa  case,  the  state  em 
psoyse  usaon  expsktUy  resjustted  and  won 
k  hidsjmeat  that  the  wsgea  In  female  occu 
patlosa  be  raised,  sad  sot  lhat  wages  to 
any  male  occirpstsosa  be  lowered  I 

rassax  aanar 

Of  coarse.  If  the  employer  is  s  state 
goMiwiwat.  the  rosaasjasacss  would  he 
somewhat  dkffereat.  The  saavlc  sector  dues 
sot  face  the  rigors  of  wenaetJOos  to  the 
same  extent  as  s  prlvsit  Arm.  srhsch  prob- 
aaly  exaiakas  why  pakjite  sector  eaa^oyes 
aaamarelaUMifotVfroaiof  thecompars 
We  worth  irweemeat  The  state,  uottke  s 
cosnaaay.  caa  say  the  well  for  the  higher 
pay  by  rsishag  taxes  Bat  If  taxpayers  srs 
uratihsf  to  foot  the  kUJ.  the  reauH  would 
he  similar  to  that  In  the  private  firm:  un- 
emptoyrnsat  of  swesramswl  workers,  par 
ttcaJarty  women  In  presorranaatry  female 
oteaaatam  u  fowameat  sendees  are 
cartallsd. 

b  the  sohstkM  then  to  go  beyond  s  state 
goreranwat  or  an  isxhvtdaal  company  a*J 
rasttoMe  la^onwlde  pay  scaies  baaed  on 
cxeiiparahseworth  prkaclpies?  That  would 
artag  us  to  1  ptaaaed  ecuaomy.  with  all  the 
attocaOoa  proWsms  of  ceatrallsed  wages. 
And  ft  wadd  not  result  la  more  women 
seoxniag  electrlciaas,  physicists,  rsjmers 
or  track  drrrers.  la  fact,  ft  ttkery  woaM 
retard  the  satatsaS'il  progress  that  has 
been  made  In  the  past  decade.  Women 
have  saoved  into  pceoommantly  male  occu 
wtfcwa,aad|oaagii  wunwnhsvedramst 
fcalry  shtfled  thrlr  educsUoaai  sad  occupa 
Uoaal  goaai.  T-ey  have  been  undertaking 
the  sAUfcasal  traiaasg  required  for  fsw. 
msoVtae  and  etanaeeilng  because  the 
higher  pay  they  caa  ohtaln  from  the  Invest 
meat  makes  N  worthwhile.  Rsatng  the  pay 
Of  clerical  jobs,  tochmg  and  nursing 
above  the  market  rate  would  reduce  the 
Incentive  to  eater  other  occupations,  sad 
stmary  lead  to  aa  mrersuppfy  la  women's 
flefcli,  making  K  still  harder  to  find  a  su 
blc  sohiooa  to  the  prob,em. 

If  women  have  bees  dtecoursged  by  •> 
defy  or  barrsd  by  employers  from  enter- 
lag  certain  occupations,  the  appropriate 
response  Is  to  retrwe  the  bsrrtert.  not  to 
abottsb  suppfy  sad  demand  Comparable 
worth  Is  no  abort  rut  to  equality  It  Is  the 
road  to  economic  dUruptlrti  and  wilt  brw* 
fit  no  one. 


Afj  O'Nrttt  19  (hrtctar  of  6V  Vrbtm  tn 
fttnire's  Prvqram  of  ftitirv  kesvttch  on 
iromea  end  h'amht\. 
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TESTIMONY  OF  CHARLES  E.  RICE,  EQUAL  RIGHTS 
AMENDMENT  AND  CRIMINAL  LAW,  PROEESSOR  OP  LAW, 
NOTRE  DAME  LAW  SCHOOL,  SUBMITTED  SUBCOMMITTEE 
ON  THE  CONSTITUTION.  UNITED  STATES  SENATE, 
DECEMBER  I,  1984 

The  subject  of  thla  toatlaony  It  the  likely  effect  of 
the  Equal  Rights  Aaendaent  on  atate  crlalnal  lava  which 
Involva  gender  claiilf Icatloni  or  which  ara  applied  differ- 
ently ai  between  tha  sexes.  Thli  Issue  depends  on  tha  like- 
ly affact  of  tha  ERA  on  tha  "tandards  aaployad  by  tha 
Supraaa  Court  In  evaluating  gender  dlicrlalnatlon  In  ganaral 
under  tha  Pourtaanth  Aaendaent. 

//  Gandar  claiilflcatloni  In  ganaral  ara  aubjact  to  an 
1/teraedlate  test.  Thli  taat  la  loss  demanding  than  tha 
/strict  scrutiny  applied  to  claialflcatlona  which  ara  baaad 
/  on  tha  suspect  crltarla  of  race,  rallglon  and.  with  some 
exceptlona,  allanaga.  It  la  Mora  deaandlng  than  the  ration- 
al baili  taat  which  la  appllad  to  atata  laglalatlon  In  gen- 
era,!. Thla  intermediate  taat  raqulraa  that  "tha  party  saok- 
Ing  to  uphold  a  atatuta  that  claaalflaa  Indlvlduala  on  tha 
biila  of  thalr  gandar  must  carry  tha  burdan  of  ahowlng  an 
'emeeiHngly  persuasive  Justification'  for  tha  classifica- 
tion." Further,  "(t)he  burdan  la  aat  only  by  showing  at 
least  that  tha  classification  serves  'important  governmental 
objectives  and  that  tha  dlacrlelnatory  aeans  aaployad1  are 
'substantially  related  to  the  achievement  of  those  objec- 
tives. Mlsslaalppl  University  for  Woeen  v.  Ho tan.  458 
U.S.  71*,  724  (1982)  (O'Connor,  J.);  See  Craig  v.  Boron,  429 
U.S.  190  (1976).  As  phrased  In  Klrchberg  v.  Feenstra  [450 
U.S.  455,  461  (1981)],  the  test  is  whether  the  state  law 
"substantially  furthers  an  important  government  interest 
In  Michael  M.  v.  Superior  Court  [450  U.S.  464,  469  (1981)], 
the  Supreme  Court  explained  the  rationale  of  this  inter- 
mediate test; 

Underlying  these  decisions  la  the  principle  that  a 
legislature  may  not  "make  overbroad  generalisa- 
tions based  on  sex  which  are  entirely  unrelated  to 
any  differences  between  men  and  women  or  which 
demean  the  ability  or  social  status  of  the  affec- 
ted class."  (Parhaa  v.  Hughes)  ....  But  be- 
cause the  Equal  Protection  Clause  does  not  "demand 
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Tha  Court   In  Michael  M.   upheld  egelnat  a  Fourteenth 
Amendment  chellenge  a  California  statute  which  makes  men 


1  labia  for  an  act  of  unlawful  aaxual  intercourse  with 


la.    It  la  cleer,  therefore,  from  Mlchaal  H.  that  tha 


intermediate  taat  la  not  a  rigid  interdiction  egelna^  all 
gender  claaaificationa.  Rether,  aa  Juatlca  Stevert  noted  in 
hia  concurring  opinion: 


Tha    Conatltutlon    la    violated    when    government.  \ 
atata  or  federal,  invidloualy  claaalflaa  similarly  \ 
altuated   people   on    the   beala   of  tha   immutable  \ 
characterlati.ee  with  which  they  were  born.  Thue, 
detrlrentel   reciel   claaaificationa  by  government  \ 
always  violate  the  Conatltutlon,   for  the  eimple  \ 
reason  thatt   eo  fer  ee  the  Conetitution  le  con-  \ 
earned,  people  of  different  recee  ere  elweye  eiai- 
larly  situated.     ...  By  contreatt  while  detri- 
mental  gander  claaaificationa  by  government  often  , 
violate  the  Conatltutlon,   they  do  not  alweye  do 
eo9    for  the   reeeon    thet    there   ere   differences  I 
between  eelee  end   feaelee   thet   the  Conetitution 
necesserlly  recognizee.    In  thle  ceee  we  deal  with  1 
the  moat  baeic  of  these  differences:   females  can 
become  pregnant   aa   tha   teault   of  sexuel   inter-  l 
coume;  melee  cennot.    [450  U.S.  et  477-78} 

/ 

In  Roatker  v.  Goldberg  [453  U.S.  57  (1981)],  arguments 
for  heightened  scrutiny  were  unavailing  with  reapect  to  Con- 
gress 1  dec 1 s ion  to  implement  draft  reglatr it  ion  only  fur 
males.  In  Heckler  y.  Mathews.  104  S.  Ct.  1:37  (1984),  the 
Supreme  Court  upheld  a  Social  Security  spouftal  benefit  pro- 
vision despite  the  fact  that  it  temporarily  revived  for 
equitable  purposes  a  gender  classification  previously  held 
unconstitutional  in  Callfeno  v.  Goldfarb  [430  it  S,  199 
(1977)]  The  Court  in  Heckler  said  that  a  governmental 
Hnanlf  lcatlon  based  on  gender  will  be  upheld  only  if  the 
government  meets  the  burden  of  "(A)  showing  a  legitimate  and 
•exceedingly  persuasive  Justification1  for  [a]  gender-based 
classlf lest  Ion"   and   n(B)    demonstrating    'the    requisite  dl- 
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reet,  eub.tantlel  relatlonahlp'  between  the  cle.alflcetlon 
and  eh.  Inportent  governMntal   obj.ctlvae   It  purport!  to 
-rv."    tl04  S.  Ct.  at  1398]    In  ......l„g  th.  l.gltlMcy 

of  th.  gov.rn«nt.l  objective,  th.  opinion  -de  It  cl..r 
th.t  th.  prUery  t..t  for  legitimacy  would  be  «„  obj.ctlv. 
not  In  any  way  pra.leed  on  "archaic  .„d  overbroed  g.ner.ll- 
titlon.  .bout  th.  rule.  .„d  r.l.tlv.  .bllltl..  of  Mn  «,d 
woMn."    [104  S.  Ct.  at  1401] 

It  1.  .vld.nt,  th.r.for.,  that  at  th.  federal  ..  well 
•a  at.t.  l.v.1,   th.   lnt.rMdl.t.  tart  1.  not  an  auto.atlc 
warrant  for  Invalidation  of  g.nd.r  cl.a.lflc.tlona.    At  th. 
MM  tin.,  how.v.r,  It  1.  claar  th.t  tha  lnt.rMdl.t.  t../ 
do..  lnd.ad  nand.t.  a  halghtanad  and  rlgoroua  l.val  of  acru- 

tlny.     Thu.,  In  Hla.leaiPpt  univ.r.lt»  fnr  »  „ 

[458  U.S.  718  (1982)],  th.  Supr.M  court  hold  unpon.tltu- 
tloMl  •  .t.te  policy  of  excluding  Mn  fro.  tha ^laalaalppl 
Unlv.r.lty  for  Vonen  School  of  Nur.lng.  Th.  governing  prin- 
ciple. v.r.  .p.ll.d  out  1„  tha  Mjorlty  option  of  Juatlc. 
O'Connor:  / 


Mi..  r-Vh-i  UUt°ry  ?ollcv,  ««*i"ln«M  agalnat 
?!  #LIT  5?an  •*-ln,t  f««lM  doaa  not  axa.pt 
It  fro.  ecrutlny  or  reduce  tha  .tandard  of  ri- 
view.  .  .  our  daclalona  .l.o  aatabllah  that  tha 
?!5Jy<"',kln8  to  uPhold  •  "t.tut.  that  claaalfla! 
tndlvlduala  on  tha  baala  of  twlr  aandar  -ult 
carry  the  burden  of  ehowlng  .n  wfil,  ^" 

I-?!!::  tl?n  frv-V  l«Portent  gov.rnMnt.l  ob- 
jactlvaa  and  that  tha  dlacrialnetory  aeana  em- 
ployed" ere  "eubet.ntlelly  ralatad  to  the  .chleva- 
■ant  of  thoa.  objectlvee."  ecnieve- 

Al though  tha  teat  for  determining  tha  validity  of 
a  gender-beeed  cleeelf lcetlon  «e  •tr.lehtforw.rd 
iL^l  *i  •ppU,ed  of  £1™d  notloS.  cowlrn: 

Cere  au.t  be  teken  In  eecertelnlng  whether  the 

«Ir™°^«  obJ"c4tlvi  reflect,   erchelr  and 

etereotyptc  notion   if  the  State 'a  objec 

tlve  la  legltlMte  end  Inportent,  we  next  deter- 
^V!»4wh€t,!"r  Jh*    ret«ul«lte    direct,  eubetentlel 

It  la  claer  that  tha  Equal  Rlgnta  Aeandeent  would  re- 
quire that  gender  cleealf tcetlone  be  evelueted  under  e  .tan- 
dard at  leeat  aa  aevere  aa  the  a trie t  acruttny  .ppll.d  to 
auch  auapect  crtterte  ea  race  end  religion.     Thle  wee  ex- 
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plained  In  the  definitive  article  by  Brown/  Eaar  dii,  Felk 
and  Freedaan,  MTha  Equal  Right ■  Aaendaent:  •  Constitutional 
Baals  for  Equal  Rights  for  Women,"  80  Yala  L.J.  871  (1971): 


"Tha  basic  principle  of  tha  Equal  Mghts  Amend  mint 
Is  that  sax  la  not  a  permissible  factor  In  deter- 
alnlng  tha  lagal  rights  of  women,  or  of  aan.  This 
■aans  that  tha  treetaent  of  any  parson  by  tha  law 
■ay  not  ba  basad  upon  tha  circumstance  that  such 
parson  la  of  ona  aax  or  tha  othar.M  (p.  889)  M. 
.  •  tha  principle  of  tha  Amendment  must  ba  applied 
comprehensively  and  without  except lone."  (p.  890) 

"Only  an  unequivocal  ban  against  taking  sax  Into 
account,  suppl las  a  rule  adequate  to  achieve  the 
objectives  of  the  Aaendaent."  (p.  892)  M.  .  .  pro- 
hibition egelnet  the  use  of  sex  ee  e  besls  for 
differential  treetaent  epplles  to  ell  erees  of 
legal  rights."  (p.  891)  ''.  .  .  Fvoa  this  enely- 
sli  It  follows  that  tha  constitutional  mandate 
au^t  be  ebsolute."  (p.  892). 


There  seeae  little  doubt  thet  the  ERA  would  require  the 
courts  to  eaploy  an  effects  test  rethar  then  tha  usual  Four- 
teenth Aaendaent  test  thet  would  Invalidate  legleletlon  only 
If  It  ware  Intended  to  lapoae  en  unconstitutional  clarifi- 
cation. It  la  clear,  for  instance,  thet  the  ERA  would  over- 
rule Pereonnel  Ada  Inlet  retor  of  Han,  v.  Feeney,  442  U.S. 
256,  260  (1979),  where  the  Court  upheld  e  Meeeechueette 
veterene1  preference  lew  which  had  e  dleproportlonetely  ed- 
veree  lapect  on  woaen,  but  which  wee  held  not  to  heve  "been 
enected  for  tha  purpose  of  dlecrlalnatlng  again it  woaen*" 

Under  e  dleperete  lapect  etenderd,  thet  II,  an  effect e 
teat,  the  validity  of  prostitution  lava  would  be  celled  Into 
question.  In  Coaaonweelth  v.  King.  372  )t.E.2d  196  (Mesa. 
1977),  although  recognising  thet  the  etete  ERA  required 
application  of  e  compelling  etete  interest  teet  to  gender- 
beeed  clarifications,  the  court  dlemlsaed  ee  'unconvincing1 
the  erguaent  thet  discrimination  exlett  beceuee  "aoet  pro- 
stitutes ere  woaen  end  aoat  custoaere  aen."  372  N.E.2d  at 
204  n.  10.  Strict  scrutiny  therefore  wee  not  epplled. 
However,  the  court  eeld  thet  the  etete  may  not  enforce  the 
sex-neutral  prostitution  lew  "egelnet  female  prostitutes  but 
noc  against  male  prostltutee  unleee  It  cen  deaonetrete  e 
compelling  Interest  which  requires  such  e  policy."  Coaaon- 
weelth v.  King,  372  N.E.2d  196,  207  (1  77)     [See  teetlaony 
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of  Prof.  Judith  Welch  Vtgntr,  University  of  North  Carolina 
School  of  Lav  i  be for*  tha  Subcoaailttaa  on  tha  Constitution, 
U.S.  Sanata  Judiciary  Committee,  April  23,  1984,  p.  8] 
Under  most  prostitution  lava,  In  practice,  provldara  but  not 
patrona  ara  proaacutad  and  thla  disparity  would  not  ssem  to 
ba  juatlflad  by  tha  reasoning  of  Hlchaal  M.  v.  Suparlor 
Court  [450  U.S.  464  (1981) K  "WhUa  tha  raault  la  by  no 
■aans  clear,  In  vlaw  of  traditional  dafaranca  to  atata 
judgments  concerning  tha  appropriate  acopa  of  oxorcleee  of 
tha  pollca  power,  prostitution  atatutaa  of  tha  sort  de- 
scribed ara  nevertheless  aore  susceptible  to  challenge  undar 
an  ERA  which  eabodlea  a  dlaparata  Impact  standard  than 
otherwise •  As sumlng  a  success f ul  chal lenge ,  however 9  a 
court:  would  likely  Invoke  canona  of  construction  calling  for 
atrlct  Into^r rotation  of  criminal  laws,  and  decline  to  ex- 
tend criminal  ponaltlee  to  tha  claaa  of  patrona,  while 
striking  down  a  narrow  prohibition  on  prostitution  Itself." 
[Wagner  testimony,  pg.  9] 

In  the  general  area  of  criminal  law,  tha  heightened 
scrutiny  required  by  the  Equal  Rights  Amendment  would  at 
leaat  call  Into  quaatlon  tha  validity  of  atata  criminal  lawa 
baaed  on  distinctions  between  the  sexes.  These  could  In- 
clude "seduction  laws,  statutory  rape  lawa,  alws  prohibiting 
obacana  language  In  the  preaance  of  woman,  lawa  designed  to 
protect  women  from  being  forced  Into  prostitution,  lawa 
agalnat  hoaoaexual  mar r leges,  and  tha  Mann  Act  (federal 
white  sieve  traffic).  Senator  Orrln  G.  Hatch,  Tha  Intelli- 
gent Woman 'a  Guide  to  the  Equal  Rights  Amendment,  12;  aae 
'"i,  Barbara  Brown,  Thomas  I.  Emerson,  Gall  Palk  and  Ann 
S.  rfl*dman,  "The  Equal  Rlghta  Amendment,"  Yale  Law  Journal, 
Vol.  80,  No.  5  (April,  1971),  pp.  871-986. 

In  tha  1976  analyala  by  Anne  R.  Blngaman,  "A  Commentary 
on  the  Effect  of  the  Equal  Rlghta  Amendment  on  State  Lawa 
and  Institutions,"  prepared  for  The  California  commission  on 
the  Statue  of  Woman 'a  Equal  Rlghta  Amendment  Project,  the 
author  convincingly  suggests  that  tha  Equal  Rlghta  Amendment 
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would  ba  likaly  to  Invaltdata  •  vlda  ranga  of  crlalnal  livi 
•nd  panal  procaaaaa,  aue»    •  tha  following: 


•  •  •  that  voMft  arraatad  and  charged  with 
criaaa  ara  ralaaaad  on  bond  on  thalr  own  racognl- 
sanca  Mich  nor*  fraquantly  than  ara  son  ichargad 
with  alallar  criaaa.  (p.  49) 

M.  .  .  faaala  offandara  banaflt  of  tor  arraat  froa 
tha  "chivalry"   factor   at  work  in  tha  Aaarlcan 

?anal  ayataa.  Tha  California  atatlatioa  ahow  that 
n  1970,  tha  ratio  of  aalaa  to  faaalaa  arraatad 
waa  6  to  1;  tha  ratio  of  aala*  to  faaalaa  actually 
incarcaratad  waa  21  to  1.  Ivan  allowing  for  tha 
fact  that  woaan  ara  arraatad  aora  fraquantly  than 
aan  for  non-vlolant  crlaa,  tha  (National  Coaala- 
aion  on  Vlolanea]  eoncludad  that  Judgaa  traat 
woaan  aora  lanlaatly  t{ian  aan.    (p.  33)  / 

"Tha  'chivalry1  factor  .  .  .  appaara  to  raaaln  in 
tha  parola  grantlnn  proeaaa.  Although  no  atatla- 
tlca  froa  parola  boarda  ara  aval  labia  to  varlfy 
It,  thara  la  a  vary  r«al  poaalblllty  that  woaan 
ara  traatad  aora  lanlantly  by  parola  boarda  than 
aan  convlctad  of  tha  aaaa  crlaa.  (p.  37)  If  that 
la  trua,  pmBmB%m  of  an  Equal  Rlghta  Aaandaant  will 
randar  tha  application  of  dlffarant  parola  atan- 
darda  to  nan  unconatltutlonal."    (p.  37) 

"Quit  a  obvloualy,  an  Equal  Right  a  Aaandaant  will 
raqulra  that  tha  atatad  condltlona  of  parola  ba 
tha  aaaa  for  aan  and  woaan  parolaaa,  la  ganar- 
ally  tha  caaa  today.  Tha  Equal  Right  a  Aaandaant 
will  alao  raqulra  that  thoaa  parola  condltlona  ba 
aqually  anforcad  batwatffc  aan  and  woaan  parolaaa, 
which  la  probably  not  dona  today,    (p.  39) 

With  raapaot  to  aantanclng  practlcaa  ragardlng 
juvanllaa,  tha  "only  aolutlon  which  will  aatlafy 
tha  Equal  Right  a  Aaandaant  la  to  aantanca  boya  and 
glrla  aqually  to  priaona  or  rafbraatorlaa.  San- 
tanclng  practlcaa  baaad  on  tha  praalaa  that  glrla 
ara  aora  aubjact  to  rehabilitation  than  boya  will 
ba  unconatltutlonal  undar  tha  Aaandaant.11    (p.  64) 

"Tha  Equal  Rlghta  Aaandaant  will  raqulra  that  ra- 
foraatorlaa  which  ara  now  aaxually  aagragatad  ba 
intagratad,  axcapt  for  alaaplng,  ahowarlng  and 
draaalng  quart ara.  .  .  .  Furthar,  of  oouraa,  all 
aducatlonal,  racraatlonal,  and  vocational  prograaa 
auat  ba  opanad  to  both  boya  and  glrla  without  ra- 
gard  to  aex."    (p.  46) 

"Ragardlng  tha  raqulraaant  that  guarda  ba  tha  aaaa 
aax  aa  chair  prlaonara ,  tha  right  of  privacy 
qualification  to  tha  Equal  Rlghta  Aaandaant  ahould 
allow  atataa  to  uaa  onlv  fatal •  guarda  to  aaarch 
faaala  prlaonara  and  only  faaalaa  to  guard  woaan 
Inaataa  who  ara  ahowarlng  or  aalacp*  Howavar,  all 
public  araaa  of  tha  priaona,  aa  wall  aa  thoaa  aax- 
ually aagragatad  araaa  which  ara  not  balng  uaad  by 
Inmataa  for  paraonal  bodily  functlona,  aay  ba 
guardad  by  paraona  of  althar  aax."  (p.  68) 

"In  aoat  atata  priaona,  aala  prlaonara  ara  raqulr- 
ed  to  waar  atandard  prlaon  unlforaa,  whlla  faaala 
prlaonara  ara  allowed  to  waar  clotha*  of  thalr  own 
chooalng  which  thay  bring  to  prlaon  with  than* 
Prlaon  adalnlatratora  ballava  that  unlforaa  hava 
an  Important  psychological  affact  and  tanrf  to 
Induce  a  lack  of  idantlty  and  aalf  raapact.  Tha 
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Amendment  will  require,  of  court*,  that  uli  end 
female  prisoners  M  treated  alike  with  regard  to 
veering  apparel."    (p.  75) 

"Host  atete  prisons  do  not  allow  mole  prisoners  to 
uee  personal  bedspreads,  curtains  or  othor  decore- 
tlon  for  their  col  It*  Women  prisoner* ,  on  the 
othor  hand,  are  allowed  to  freely  docoroto  tholr 
colic  oc  tholr  personal  tectee  dictate.  (pp.  . 
73-76)  '  • 

The  rocont  experience  under  Equal  Rights  Amendments 
adopted  In  ateto  conatltutlona  la  instructive  on  the  likely 
impact  on  atete  criminal  lev  of  en  Equal  Rights  Amendment 
to  the  United  States  Constitution.  [See  generally,  Antonio 
M.  Greonnen,  Wo nan 'a  Rights  and  State  legislatures  (American 
Fenlly  Institute,  1980)]  The  analysis  by  Jordan  Lorence  for 
the  Minnesota  State  Senete  General  Legleletlon  end  Adnlnl- 
atretlve  Rulea  Committee  la  worth  quoting  et  length  In  the 
connection: 


Stete  ERAe  have  generated  a  lot  of  court  chal- 
lenges by  aale  aax  erlnlnele,  trying  to  overturn 
criminal  sen  leva  boceuae  only  sen  can  par for ■  the 
crimes,  not  woman.    [See  90  ALR.3rd  138/170] 

The  courta  have  upheld  forcible  repe  lewa  under 
ERA  chellengea  in  mnny  etetee*  [Colorado  -  People 
v.  Green  183  Colo.  23.  314  P.2d  769  (1973)  end  188 
Colo.  113,  332  P. 2d  933  (1973).  Illinois  -  People 
v.  .HadronO.  24  IU.App.3d  429,  321  M.E.Zd97 
(1974).  Rarylend  -  Srooka  v.  Stete.  24  Hd.App. 
334.  330  A. 2d  670  (1973).  Scntene  -  Stete  v. 
Cre la.  169  Mont.  130.  343  P. 2d  649  (1976): — xSiea 
^Tinloy  v.  Stete.  527  S.V.2d  333  (Tex.Crln.App. 
19/3)  J  •  inceat  law*  neve  been  uphold  except  In 
one  ceaa,  that  treeted  fether-deughter  Inceat 
worse  than  other  typee.  [Inceat  lew  struck  down 
People  v.  Borer.  24  Ill.App.2d  671,  321  H.E.2d  312 
(1974)  rev'd  63  111. 2d  433,  349  H.E.2d  30  (1976). 
But  eee  People  v.  Yocun.  31  Ill.App.3d  386,  333 
N.E.2d  183  (1973) J  

Sex  criainels  rarely  win  their  ERA  ceeea,  for  aev- 
erel  reeaona.  First,  few  people  have  cynpethy  for 
replete,  child  aol asters,  etc.  Second,  it  the 
courte  a truck  down  theae  lava,  it  would  leeve  e 
sign if icent  hole  in  the  atete1 a  criminal  oode. 

Third,  end  possibly  no at  important,  theae  laws  ere 
beaed  on  the  physical  dlfferencee  between  nan  tnd 
woman.  Women  cannot  repe  men  the  seme  way  that 
men  can  repe  women.  •  .  ■ 

Stetutory  repe  lewa  have  survived  ERA  teet  ceaea. 
Stetutory  repe  lewe  punleh  older  melee  who  hove 
aax  with  younger  v  minor  feme  lea,  even  if  the  fe- 
male conaente  to  the  intercouree.    [See  Stete  v. 
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■fin,  377  So.ld  303  (La.Super.  1979)]    In  Minne- 
sota,   the   legislature   repealed   the  traditional 
•ale-only  etatutory  rape  law  in  1973  and  raplaead 
it  with  the  eex-neutraf  atatuta.    [gee  Michaal  H. 
v*  Superior  Ct.  of  gggoho  Ctv.]   ;  

Prostitution  lava  have  Keen  challenged  in  Kaaee- 
chuaatta  and  Alaaka  undar  atata  ERAi.  •  .  . 

Tha  Alaaka  gupraae  Court  daclarad  unconstitutional 
a  law  that  aada  proatitution  a  crlne  only  for 
feaalea.  Tha  court  atruek  tha  offensive  language 
and  aaid  tha  daaaxad  atatuta  waa  acceptable  undar 

A  Pennaylvanla  lav  that  essentially  aat  diffarant 
prison  sentence*  for  sen  and  woaen  crininale  waa 
daclarad  uneonatitutional.  tCoMonwealth  v. 
•utlar,  aupra]  Thia  p rob lea  would  noc  occur  in 
Minnesota,  because  tha  aantancing  lawa  ara  **x- 
nautral • 

Two  lawa  dealing  with  Juvenile  offandara  wara  da- 
clarad uneonatitutional  undar  atata  ERA*.  In  an 
Xlllnola  eaaa9  tha  court  atruek  down  a  *aw  that 
■t1?.  17-yaar-old  sale*  wara  to  be  treated  aa 
adults  when  charged  with  burglary,  but  not  17- 
??frold,J5!filM%  tPaonla  w,  ftlla.  311  H.I.2d,  98 
(III.,  1974)]  In  another  eeoo,  a  Texas  court 
daclarad  a  law  to  violate  tha  Texaa  ERA  which 
punished  17-year-old  aalee  with  confinement  whan 
charyad  with  drunken  driving,  but  not  17-year-old 
fanelee.  [fx  Parte  TulTue,  541  g.WlJd  167 
(Tei.Cria.App.  1976)]  [Jordan  Lorence, JTM^tt- 
facta  of  the  Proposed  Nlnneeota  EqtsiT  Rlghte 
Aaendaent  (General  Laglalatlon  and  AdalnUtratlve 
■Sttlf!«SPB,l151?*^  Minneeota  State  Senate,  January 
3,»  1983),  18-191 

The  very  laaat  that  can  be  aaid  about  the  impact  of  an 
Equal  Rlghte  Amende* nt  to  tha  United  States  Coot tl tut ion  on 
etata  crialnal  lawa  and  procedure*  la  that  it  would  raault 
in  a  prolonged  period  of  uncertainty.  The  uncertainty  aa  to 
ita  reach  la  one  of  tha  a*  in  dafacta  of  tha  ERA  in  general. 
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«•«  *•  however,  that  tha  KM  would  require  that 

leader  clattlflcatlont  be  subjected  et  lea  it  to  the  strict 
scrutiny  that  It  now  applied  to  claatlflcatloot  beted  on 
raec  and  religion.  Indeed,  thert  It  nuoo  to  believe  that 
tha  BRA  would  aandata  a  tact  significantly  aoro  tevoro  than 
atrlct  scrutiny,  tinea  under  tha  IRA  dltcriaiuatlou  would  ha 
axprecaly  prohibited  by  a  conctitutional  caondtoont  adoptad 
cololy  for  that  purpota.  It  it  tafa  to  predict  alao  that 
the  OA  would  require  tha  invalidation  of  ttata  lcglalatlon 
and  practlcac  purauant  to  an  effectt  tett  which  would  tend 
to  render  unconstitutional  aany,  if  not  virtually  all,  lawc 
and  practlcac  with  a  dltparate  eexual  lapact. 
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TESTIMONY 
CARL  C.  HOFFMANN,  Ph.D. 

on,  tha 
EQUAL  RIGHTS  AMENDMENT 
AND  INCOME  DIFFERENCES 

btfort  cht 

Subcommittee  on  cht  Conttitution 
of  the 

Senate  Judiciary  Connittee 

Thank  ye*  for  giving  aa  the  opportunity  to  coat  befora  (ha  Caatraaa  ef  (ha 
Halted  S(a(aa  (a  tattify  on  It  toot  related  (o  (ha  Equal  tight a  Aaendaeat.   I  have 
been  angagtd  In  a(a(la(lcal  ratttrch  or  (ha  laeoaa  and  occupational  dlffarancaa 
eatveen  ato  and  eoean  and  blacka  and  whltao  for  a  tout  tavaa  yeart.    Much  of  ehia 
rtaearch  hat  betn  related  (o  Tlda  VII.  (ha  Equal  Fay  Act,  and  OFCCP  eatttrt  both 
for  (ht  Courtt  and  for  adelnletretlva  procadurat.    X  aa  vary  pleaaed  to  prattnt  ay 
vltwt  on  (hit  laporctnc  lttot. 

I  find  1(  lapottlblt  (o  dlttgraa  with  (ha  prloclpltt  of  (ha  Equal  Eightt 
Aaendeent:   "That  aqualKy  of  rlghta  under  tht  law  thall  not  ba  daniad  or  ebrldged 
by  tht  Unltad  Sttttt  or  by  any  Stata  on  account  of  aax.M   There  la  no  phlloaophlcal 
or  aortl  baala  for  dleegreeaent;  In  fact,  conaldaratlon  of  eex  aa  a  crKarlon  for 
tny  for  a  of  dlfftrtntlal  trtttatnt  undtr  any  lav  la  at  ebhorreot  to  aa  aa  ualng 
rete,  religion,  or  national  origin.    further,  It  la  lapottlblt  to  dany  that 
dlffarancaa  exlet  bet w ten  ten  tod  woatn  In  (ha  workplece  with  ratpact  (o  locoaa, 
(hair  occupttione,  tnd  (ht  pttttrnt  of  thtlr  cereere. 

I  aa  htrt,  not  btctutt  I  dlttgrtt  with  tht  Equal  Eiihte  Aaendeent,  nor  btcautt 
X  btlltvt  thtrt  trt  no  dlfftrtnctt  between  atn  tnd  woaen,  nor  btctutt  I  fttl  that 
theec  dlfftrtnctt  trt  the  eey  tht  world  thould  ba,  but  btctutt  I  dlttgrtt  with  a  tny 
of  tht  arguntntt  thtt  ara  put  forward  in  eupport  of  tht  ERA*    Proa  all  (ha  raaaarch 
that  I  htvt  dona,  I  can  find  no  raaaon  to  believe  that  (ha  paaaaga  of  (ha  Equal 
Rlghtt  Aacndaent  will  tllalnttt  tht  lncoat  dlfftrtntltlt  or  tht  eex  ttgrtgttlon  In 
occupatlona  which  prttantly  exlete.  In  terae  of  pollcy-eaklng,  I  do  not  btlltvt  It 
will  htvt  tht  af  fact  atny  propontntt  of  (ht  Equal  Rlghtt  Aatndatnt  aay  It  will* 
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I  oloo  otroogly  teflon  wb.thor  NiNdM  M«l  tight.  Aaoaiaoat,  napocUUr 
with  r.^ct  to  anployaaot  diocrialaotloa  «nd  dif nnieii  1.  ooralogo.   Although  I 
oa  not  .  l.wyor.  I  irtmd.r  whothor  tho  Muol  Right.  Aaaadoent  io,  1.  faett  . 
rodwadoot  pioc.  #f  Ugi.l.tioa.   rlr.t,  tt  mob.  to  m  that  tho  14th  Aaondaoat 
•hould  fulfill  tho  oMo  tool,  o.^ho  MM1  tight.  Aaoataoat,  for  It  ototoo, 
-All  porooao  horo  or  notor.liiod  i.  tho  Uaitod  ft.  ...  and  ^j^t  * 
tho  Juriodictioa  thoroof9  oro  eitioooo  of  tho  Uaitod  Ototoo  and  of  tho 
gtoto  whoroia  tho,  rooldo.   I.  ttoto  oholl  Mb  or  .udoroo  007  low  which 
oholl  .bridgo  tho  privllogoo  or  inaunlti.a  of  citloono  of  tho  Ooltod 
gtotooi  nor  .holl  an?  gtoto  doprivo  toy  puoon  of  life,  llhortv,  or 
proportv.  without  duo  procooo  of  loos  «or  rf.oy  to  any  poroon  oithlo  It. 
Wodlctlon  tho  oqool  protection  of  tho  lowo." 
Although  with  .  iifformo  m  .eonony  of  phroaiog,  it  otrikoo  ..  thot  tho  14th 
Aa.nda.nt  1.  oooontlolly  tho  on.  00  tho  Iquol  tight.  Aaondaooti  .poking  of 
"poroooo*,  nolthor  o.l..  or  faaoloo,  nor  hloeho  or  whltoo. 

■ocond,  With  oloqoone.  ooulvoloot  to  hoth  tho  l*uol  tight*  An.ndaont  and 
Articlo  XIV  of  tho  Gonotitutlon,  O.g.  Goto  2000,  Tho  1144  Civil  light.  Act  .totool 
"It  ih.ll  bo  on  unlawful  anployaaot  praetico  for  on  aaplopor  —  <1)  to 
foil  or  rofooo  to  hlro  or  to  diochorto  toy  individual,  or  othorwloo  to 
diocriainoto  ogoinot  .ny  individual  with  r..p.et  to  hi.  coapoaootlon, 
torso,  condition.,  or  prlvll.g..  of  .aployaoot,  nciuii  of  ouch 
individual-,  roeo,  color,  rtligioo,  nx,  or  notionol  origin;  or  (2)  to 
Unit,  .otrototo,  or  eloooifp  hlo  oaployooo  or  oppliconto  for  oaployaoat  in 
any  way  which  would  dapriva  or  t.nd  to  d.privo  any  individual  of  onplojn.nt 
opportunitloo  or  othorwloo  adv.ra.lv  affect  hi.  .t.tuo  ..  an  oaployoo. 
bacauaa  of  ouch  individual',  roeo,  color,  rolitlon,  oox,  or  national 
or it In." 

Thoro  novo  boon  ■•ny  ctuintoo  in  tha  judicial  intflrpr.t.tlon  of  Tltlo  VII, 
oopociolly  .inc.  th.  Crlggo  v.  Dufca  Powor  d.ci.ion  in  1071.   tho  aoot  daaaglng  ond 
notarially  luraful  clung,  i.  th.  .hi  ft  which  pl.coo  th.  burd.o  of  proof  aoro 
haavily  on  th.  Plaintiff,  in  c...  of  allagod  dl.crlnln.tlon,  apoclflcolly  00 
daaonotrotod  in  Ourdlno. 

Urgaly,  howovor,  th.  changaa  in  hoth  lot.rprototlon  and  coaploxlty  of  tho 
coooo  how.  fdllowod  0  trodltionol  toci.1  aclaaca  lino,  which  1  will  aoaaorlto, 
aoaaatarlly,  in  layaan'a  t.ra..  An  articlo  that  I  co-outhorod  with  Dr.  Dona  Quad, 
of  tho  OK  Doportaont  of  iiootatlotieo  dlocuoooo  th.  incrooologly  aophlotlcotod 
ototloticol  orgoaoato  .nt.rt.lnad  by  tha  courto,  00  woll  ..  0  aoro  roopooolvo 
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aethodologlcol  approach  to  the  fuadoaeatol  eueatlous  lnoUtd.   Tills  has  1*4  to  • 

iTMt  daol  of  fruotratl  aecleUy  froa  tho  tlolntlf  f  o  lar,  lsrgsly  because  the 

lecraosed  coaplaxlty  and  sophistication  of  tho  statistical  ohOwlage  hava  beea 
coablned  with  a  ahift  of  tho  hurdaa  froa  tha  Defendant,  to  rebut,  to  tha  tlalatlff, 
to  prove.    Those  two  ovonto  hava  graotly  locraaaad  tha  eoata  for  hath  aldto,  hot 
with  devastating  effect  oa  tha  riolatlf f.   Although  a  auaber  of  tha  eaaaa  1  ahall 
daaerlha  daal  with  rata  dlacrlalnatlon,  tbalr  latorprototloa  haa  eauol  lapact  on  aax 
dlacrlalnatlon  eaaaa,  for  it  la  tha  causal  factora  leading  to  loeoae,  proaotlon,  or 
taralaatlon  dlffaraatlala  between  blacks  sad  whltoo  and  aaa  aad  uouon  which  hava 
bssn,  to  s  lsrgs  extent,  tho  focus  of  Court  dcclolouo.    1  wlah  to  coacaatrsta  hars 
on  th*M  nop-dlgcrlalnatorT  cawaaa  of  dlffaraacaa  which  tha  lauel  right  •  Aaoadaant 
will  not  affect. 

BAdCCROUNDt    THE  CASE  LAW 

Pot  over  twelve  ysara,  tha  courts  hava  aatartalaad  statistical  coa  perl  son  la 
Tltls  VIZ  or  saployaant  dlacrlalnatlon  casus.   Starting  with  Crisis  vs.  Puha  lower 
(1971),  thay  hsvs  vlswsd  ststlstlcsl  studlss  aa  oaa  fora  of  proof  to  ralaa  an 
lafaraaca  that  ollegotlono  of  dlscrlalaatloa  way  ha  corract.  tut  during  this  period 
tha  level  of  sophist  lest  ion  of  tha  orguaento  proseated  haa  laeraaaad  treaendouoly, 
aad  corroopoadlngly  tha  lsvsl  of  sophistication  of  tha  ststlstlcsl  froa  a  point 
whera  alaple  iataraal  asldlstrlbutloa  of  sa  aggrlavad  clsss  wsa  hold  to  ha  evldaaea 
of  dlacrlalnatlon  la  Irowa  va.  Caatoa  County  Ova  lag  Machine  (1972),  to  a  point  whara 
coaplox  rsgrasslon  aoelelo  used  la  vuVaalch  va*  tesubllc  Mat  ions  1  lank  of  Dsllss 
(1980)  wara  rafarrad  to  by  tha  judgsa  sa  "arcana".    It  is  tha  pureoae  of  thla  part 
of  ay  tsstiaony  to  review  tha  dovelopaout  of  tha  canons  of  proof  far  dl  aerial  net  ion 
cases,  each  ae  one  would  review  tho  lltereture  la  tha  social  acleneee. 

Arguaante  uaad  in  court •  to  daaoaetrato  dlacrlalnatlon  auat  atke  relevaat 
coaperlsono  aad  auat  relee  ea  lafaraaca  of  dlacrlalnatloa  before  they  rlaa  to  tha 
level  of  e  prlae  facie  eaae  (■aaelwood  School  District  va.  03..  1977,  p.  30$).  Tha 
courto  hava  held  ee  lacorrect  the  aaaertlon  that  a  cess  of  dlscrlalaatloa  can  be 
prealeed  upon  a  elapla  labelence  or  disparity  between  various  joba  or  job  lsvsls  of 
e  eoapaay  WOC  vat  Badletor  iasc laity.  1979)  HOC  vs.  Halted  Vlrglala  laalu  sea- 
bow*  JbUonal,  L980|  it.  Harla  va.  taetern  uilroad  Aaaoeletloa,  1981).   la  theae 
eeeee  the  Juetleee  note  that  people  cennot  ell  be  viewed  ee  fungible  for  the  pureoae 
of  doteratalng  whether  aeabere  of  e  particular  clees  neve  bean  unlawfully  excluded, 
lacraaelagly,  Judgee  ere  looking  for  the  ceueee  of  the  dlaperltlee  between  aaa  aad 
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weaaa  and  blacks  aad  whltaa.  Tha  iinmi  a*  thaaa  decisions  bad  •»  aarly  auaaary  la 
HOC       PuPoat  (if  77),  where  the  court  stated: 


level  Joke  do  not,  la  and  of  tbeaeelveo,  ootablleh  dlsperete  laaect  on 
blocks,   without  evidence  of  t<uel  latereet  la  verloue  joaa,  equel 
svsllsblllty  and  e*usl  quell fleet loa,  the  aora  reeooeeble  lafaraaca  would 
be  that  substantially  aora  blacks  than  whites  vara  willing  to  taka  tha 
ssrvlcs  aorkar  Jobe."  ■  ' 

In  tha  aaaa  ceee,  tha  court  alao  cautioned  egelnet  undue  rallaaca  on 
selectively  choaan  data  for  eualyeoe,  and  notod  that  tha  aaafulaaaa  of  statistical 
data  "dspondo  on  all  of  tha  aurroaodlai  facta  and  clrcuaeteacee.*  Legal  daclalona 
ara  haaad  on  tha  volant  of  all  evidence,  ao  atatlatlcal  evidence  auat  ropraaaat  tha 
whole.    Tha  fourth  Circuits  decision  la  toaan  aa.  MB  (If  76)  hold,  "Vs  do  not  be- 
lieve that  laolotad  blta  of  atatlatlcal  Inforaotloa  necooeerily  aaka  a  prlao  facia 

\  ■ 

caaa  ahaa  divorced  froa  othar  and  contrary  statistics  and  froa  tha  atatlatlcal 
picture  of  all  tha  eaployaont  at  tha  plant "  Tha  aaaa  circuit,  slsborstlng  tha 
problaaa  of  specificity  and  gonorollty  In  11111  vs.  Waatarn  Hoc  trie  (lf7f).  advlaod 
that  labor  forca  atudlaa  ought  to  be  specific  to  a  part  of  a  facility  and  to  aatloai 
which  have  baan  found  historically  pocclb^o  at  that  facility;  sod,  la  iteotay  vg. 
Southora  ball  (lf80),  aald  that  tha  statistics  oa^t  to  ba  apaclf  1c  to  ovary  auh- 
part  of  an  organisation  and  not  una  a  hlghar  level  of  aggragatlon,  which  would 
obfuscata  tha  actual  anployaont  procsss.  Tha  arguaant  auat  alao  conaldar  tha  union 
contracta  that  govern  opportunity  (Taaaatara  ajj  V*.*  If 77).    In  tha  aaaa  yaar,  a 
district  court  rulod  In  noloas  vc.  Southwnotora  tlactrlc  gowar  (if 77)  that  "Tha 
atatlatlca  uaod  to  buttraaa  a  clala  ahould  ralata  to  tha  particular  aaployaant 
practlca  at  loeue.    for  Inatanca,  If  tha  plaintiff  la  attacking  hiring  pollclaa,  ha 
ahould  a how  tha  disparity  In  hiring  rathar  than  atatlatlca  concerning  tha  ganaral 
composition  of  tha  labor  forca"  (aaa  alao  Crockar  vs.  losing.  If 77). 


Aaothar  concopt  ralaad  by  tha  courta  la  that  of  developing  an  Infaranca  of 

dlscria lost ion.    To  aaka  thla  Infaranca,  a  showing  auat  ba  aada  of  "long  looting  and 

v 

grooa  disparities"  (Taaaatara  vs.  U.S..  1977j  haaalwood  school  District  vs.  P.S.. 
1977^  p.  307)  or  "s  pat  tarn  significantly  dlffaranr  froa  that  of  tha  pool  of 
applicants"  (Alboasrls  roper  vs.  Moody.  If 75).    Tha  courta  have  tranalatad  thla 
Intaraat  In  dataralnlng  groaa  dlaparltlaa  to  atatlatlcal  taraa  and  aada  analogy  to 
atatlatlcal  taata  fo«>  analysing  tha  raaulta  of  auppoaadly  randoa  sslsctloo 
proceduroo.    Tha  courta  hava  rsqulrsd  that  tha  observed  raaulta  of  an  so  pi  oyer's 
praceicoa  bo  at  laaat  two  to  thraa  atandard  dsvlstlons  swsy  froa  tha  expected^ 


"Statistics  showing  a  hlghar  percentage  of  blacks  aaalgaad  to  lowar 
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rcculte  of  a  raosoei  ailcctloe  procaec  before  they  ere  tut f iclaatly  algalflccnt  to 
_  rmiM  •»  ^««««  •*  diecriainatioo  (jMejwood  jchool  District  w*         If 77,  p. 
30t;  Ceeteaaja  we.  Peretlda.  1977;  Garrett  ye.  U.  MyoKi,  1971).   lacaatly,  the 
Fourth  Circuit  two  accepted  the  atatlatlcal  concept  that  the  null  hypothealo  cm  he 
rejected  but  Mt  proved,  la  MfOC  we.  Aiirlcn  national  lank  (1911),  where  Judge 
Phillip*  ototoot 

"If  a  legal  rula  of  anal ya J a  caa  properly  be  derived  from  the  Caatoaeda 
footnote,  it  caa  only  be  that  eteaderd  dcrletloaa  graatar  thao  two  or  thraa 
aacaaaarlly  exclude  chaaca  aa  a  cauaa  of  uodarrapraeeatatloe.   Tha  coavaree 
x    of  thla  —  that  eteaderd  dovletleeo  of  aot  'ion  than  two  or  thraa* 
aacaaaarlly  exclude  dleerlaleatory  deelgn  aa  tha  cauaa  —  la  nowhere 
toplled." 

Finally,  tha  tlaa  of  acta  o!  d  lac  rial  eat  ion  auat  now  bo  token  into  accewet,  aot 
Juat  tha  precaee.   Tha  courts  ruling  la  Pelted  Alrllnoa  wo.  Ivoaa  (1977)  lopllca 
that  dlacrlalaetory  acta  occur  ring  trior  to  ISO  or  300  daya  hafara  tha  aarllaat 
charga  of  dlecrlalnatlon  ara  M/ely\  uof  ortoaata  «noti  li  hletery  which  have  ao  ' 
praeeet  lagal  coMeeucncoe.   Aa  gctiiWl  oad  troaeaao  (1979,  a.  311)  acta,  "Tha 
'praeeat  af facta  of  paet  dlecrlalnatlon'  theory  of  ahowlag  dlscrlalactloa  haa  beoa^ 
auhataatlally  Halted  hy  tha  lupraae  \court'e  decleloo  la  Taaaatara  oad  Jjaaa."  Thla 
la  echoed  hy  Judga  Phillips  la  HOC  vo\  Aaarlcon  aotlonal  leak  (1911).  la  atat  Lag 
how  to  alialaata  continuing  af  facta: 

.  ! 

"Thla  aay  ha  doaa  io  two  baalc  weyei    by  focualog  oa  tha  atottc  work 
forca  atatlatica  and  purging  thee^  of  all  pro-Act  aaploynaat  actlona  ao  that 
only  poet-Act  actloaa  raaaln  for  ceeeeeaent;  or,  wore  coaaonly,  by  focualog 
on  poet-Act  aaployaant  dadaloaa,  .  . 
In  aua,  court  daclalona  have  claarly  dalinaatad  tha  following  aaraaatara  of 
proof  ror  atatlatlcal  evidence.    (1)  Tha  atatlatica  ahould  daacrlba  particular 
eaploywant\precticee  and  if  poaaibla  tha  acta  of  hiring,  proaotlon,  evaluation, 
taraination,  «tc.  (jjaloao  va.  Southwaotorn  Elactrlc  Power.  1977)*    (2)  Stetlotlco, 
whila  apaclflc  to  procaaa  and  acta,  ahould  be  gancroliseble  and  repreeentotlvc  of 
tha  population  aubjact  to  acta  (ftoaan  ve.  181,  197e).    (3)  One  auat  conaldar  tha 
quallf icatlone  of  aaployaaa  (BEOC  ve.  Radiator  Specialty.  1979).    (4)  One  auat 
consider  the  organisational  altuetlon  (Hill  ya.  Waatern  Electric.  1979).    (5)  One 
auet  conelder  aaployeoo*  preferencee  (EEOC  vsu  United  Virginia  tank.  8 ea board 
Notional,  1980).    (6)   One  auet  conelder  the  availability  of  indlvlduala  in  terae  of 
their  ability  to  follow  through  on  their  intereete  and  Quallf  Icatlone  (Pannnylvonln 
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vo.  Utn.  1979;  P.S.  ve.  folrf oa  Connty.  1910).  (7)  Oii-MMUoiiMir  labor 

agreeaeate  aad  too  rulaa  of  too  orgaalaatloa  (To—of  re  ye.  Dj^  1977).    (•)  On 

i 

■•it  eeaalder  the  hletory  of  a  facility  aad  how  practice*  have  changed  avar  tlaa 
(Peitoa  vo.  Pjloa  iotloool  leak,  191I|  Taaaotoro  vo.  0.1..  1977).  (9)  Tha  act  auet 
generate  leat~laetlat.  f roee,  or  elgulf leaot  dleparlty  (Taaa atara  va.  PJ..  1977). 
(10)  Tha  etatletlca  auat  rafar  oaly  to  aata  or  proceeece  which  have  occurred  within 
a  fixed  tlaa  period  (Pelted  alrllaoa  vo.  Evaao .  1977). 

/   It  lo  elaar  froa  tha  evolution  of  caaa  law  aadar  Tltla  VI^  that  tha  problaae  of 
dleerlalaatloa  la  tha  workplace  ara  coaples,  aaa  aot  aa  alapllatle  aa  e  elepXa 
cooper 1 eon  af  eeralnge  between  am  tad  voaea.   I  faal  aeoy  of  tha  cauaal  factor  a 
.  that  have  been  recognlied  by  tha  court ■  aa  valid  aon-dlar.rlalnatory  reaeoaa  for 

\  differential*  la  "pay  and  proaotloo  between  aaa  aa*  voaea  ara  correct.    In  addition 

\ 

to  thoae,  tha  court  (HOC  v  Aetna  Ianuroncn,  1990)  haa  takan  external  aarkat 
j  conditio**  lato  consideration  for  dlffaraatlala  la  pay  between  aaa  aad  won  an,  Ia 
that  caaa  a  woaan  aaa  *«ld  laaa  thaa  a  aaa  to  do  tha  aaaa  Job.   however,  bacauaa  tha 
aoaaa  aaa  proaotad  froa  within  and  tha  aaa  waa  hlrad  froa  outelde,  tha  court  rulad 
that  tha  pay  dlaparlty  waa  oon-dlecrlalnatory,  bacauaa  a  praalua  aay  have  to  ba 
offarad  In  ordar  to  attract  now  experienced  aaployaaa  away  froa  othar  alallar 
.  coapanlaa  to  a  po.lt  Ion  at  tha  aaaa  level  Into  which  tha  woaan  had  baan  proaotad. 
further,  It  haa  baan  accaptad  that  dlffaraacaa  In  behavior  between  aaa  and  woaan, 
auch  aa  wllllngneee  of  aan  to  nagotlata  ealarlee,  or  wllllngneee  of  woaan  to  taka 
lowar  eelerlee,  ara  accaptabla  dlffarancaa  If  tha  coapanlaa  did  not  una  that 
koowladga  to  traat  aan  and  woaan  dlf f arantly  (norner  v.  Wary  Iaatltuta.  1980). 

It  la  difficult  for  aa  to  ondaratand  how  tha  paaaafa  of  tha  Squal  tight* 
Aaaodaant  would  affact  tha  court a'  lot ar prat at loo  of  auch  caua a a  aa  theia  for  tha 
dlffarancaa  In  pay  and  promotion  batwaan  aan  and  woaan. 

\soaa  arguaanta  for  tha  Equal  tlghta  Aaaodaant  Include  pointing  to  tha  atrldaa 
aade  b^  blacka  alnca  tha  paaaaga  of  tha  Civil  tlghta  Act,  and  coaparlag  thaa  with\ 
tha  literal  e  teg  rut  Ion  in  tha  dlffarancaa  batwaan  aen'e  and  woaen^e  lncoaa  over  the\ 
aaaa  period.   Thaaa  advocataa  of  tha  BRA  atata  apaclf lcally  that  en \eaendaent  la 
required  In  order  for  woe en  to  echleve  the  eeae  changee  ae  blacks  have  achieved 
elnce  tha  peaeege  of  the  Civil  Eight*  Act.   Oft-cited  eutletlce  llluetrete 
laprovoBente  In  the  retlo  of  overage  block  nolo  end  feaele  lncoaa  to  avenge  white 
aele  lncoae  elnce  I960.    Since  1965,  when  tha  Civil  tlghta  Act  beceae  lew,  the 
average  block  aele  lncoae  hee  Increeeed  froa  b2M  to  70JI  of  the  overage  white 
aele  lncoae,  end  block  feaelee*  gelne  have  been  even  aore  eubetentlel,  going  froa 
39.31  to  341  of  the  overage  white  aala  lncoaa.   However,  white  feaelee"  lncoaee 
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havn  raaalaad  ntWr  itHMat,  fro*  S7.n  in  it»5  to  SMS  in  ltii,  af  whlta 

lhaat  flgoraa  load  aany  ptopla  to  coacluda  rhat  curraat  Imi  oro  laadaauata  to 
aolva  tha  problaa  of  on  dlacrlalnatloa,  or  to  aolva  tho  problaa  of  too  uachangad 
incoaa  dlf (araatlala  batwaan  aan  aad  woaaa.  Tha  raaulta  of  much  of  ay  work  argwa 
I       rathar  tint  tha  aachaalaaa  caaalag  tba  dlffarancaa  la  incoaa  batwaaa  aam  aad  woaaa 
ara  of  a  dlffaraat  typa  than  tboaa  that  cauaad  tha  dlffaraacaa  la  lacnaa  batvaaa 
blacha  and  whltaa.    gpaclflcally,  I  hava  foood  that  tha  caraar  aholcaa,  tha 
aoclallaatlon  of  woaao,  tha  motivation  of  woaaa  oo  tha  Job,  aad  aaat  laportaotly  tha 
atruetura  of  womo'i  faally  llVaa,  pravaat  thas  froa  following  through  oa  caroara  to 

—  ■   — £  —        -  n   — 

tha  —a  tjjtaat  that  aaa  caa.   Parhapa  Boot  atrlklag  la  tha  data  which  I  gatharad  In 
a  auLvay  doaa  for  a  eorporata  cllant,  which  waa  latar  publlabad  la  an  articla  co- 
authorad  by  Dr.  John  ftaad  of  tha  Uolvaralty  of  North  Carolina!  antic lad  "Sax 
Dlacrlalnatloa?    Tha  1U  Affair." 

MEVltW  OP  THI  "XYZ  APPAI|? 

1  would  Ilka  to  latroduca  a  caaa  atudy,  ravlawlng  brinfly  tha  finding*  raportad 
la  tha  XtZ  Affair  artlcla.   In  1*78  1  waa  aakad  bp  a  company  to  atudy  tha 
diffaraacaa  In  proaotlon  rataa  batwaan  man  and  woaaa,.  Thla  coapaay  baa  cartaln 
Highly  daalrabla  paraoanal  practleaat    naaalyt  thay  lack  both  uolona  and  highly 
raatrlctlva  work  rulaa;  all  joba  In  tha  coapaay  throughout  tha  nation  ara  opan  to  ba 
bid  upon  by  aaployaaa  froa  any  othar  poaltlon  la  tha  coapaay;  all  application  for 
joba  ara  ravlawad  baaad  on  ability  and  not  nacaaaarlly  prior  ajcaarlanca;  all  hiring 
la  doaa  oa  tha  baala  of  akllla  and  potoatlal  ability;  and  thara  la  no 
dlffaraatlatloa  batwaan  aanagaaant  Crack,  hourly  track,  aad  clarlcal  tra^ck 
aaployaaa.   All  ladlvlduala  ara  hlrad  Into  antry  laval,  non-auparvlaory,  hourly 
poaitiona,  and  ara  proaotod  froa  within.    It  haa,  tharafora,  alaoat  a  parfact 
intarnal  labor  aarkat,  whara  all  information  about  joba  and  job  roqulraaanta  ara 
known  to  all  thoaa  intaraatad;  and  no  panalty  la  amactad,  la  taraa  of  tranafarrlng, 
for  any  particular  longovlty  or  aanlorlcy  in  a  Una  of  prograaalon. 

Tha  coapany  had  tha  following  problaat    whlla  woaaa  aada  up  approxlaotaly  82* 
of  a  clarlcal  workforco  within  tho  coapany,  In  1978  thay  racalvad  only  7*X  of  tha 
proaotiono,  and  prior  to  1978,  only  61X  of  tha  proaotlono.   Thara  wara  no 
dlffarancaa  batwaan  aan  and  wooan  with  raapact  to  training,  aducatlon,  or  axparlanca 
that  could  axplaln  tha  dlffarancaa.   Furthar,  aaaloflty  waa  not  a  factor  In  tha 
raaaon  tor  proaotlono  froa  hourly  to  oupanrlaory  poaitiona.  Tha  crltarla  for 
proaotlon  froa  hourly  to  ouparvlaory  poaitiona  ara  knowlodga  of  tha  job, 
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Mrforauaat,  Mi  laadarthlp*  Tha  c«HIT  did  Mt  UMrt  that  tkiM  attribute,  mv 
,  hald  dif  fartatly      mud  vovaa*   My  coapauy  vat  hirad  to  f  iad  out  tha  ronton  for 
thaaa  dlfftnatltl  promotion  rtttt,  which  vara  that  tha  favala  proaotloa  rata  vaa 
aparoslnattly  75X  of  tha  malt  aromot  lot  rata*   what  va  fouad  vaa  thiat   aa  a 
proportion,  tviea  at  May  van  aa  voaan  iadicatad  a  datira  to  ha  promoted.  Vhila 
roughly  tha  aaat  parcentagee  of  vaa  and  vomea  vart  encouraged  to  aaah  promotion,  74X 
of  tha  mb  to  aaeouragad  raepoudad  favorably  ta  that  encouragement,  compared  vith 
43X  of  tha  wontiw   Detpltt  tha  fact  that  roafhly  aaual  proportion,  of  vaa  aad  woman 
vart  tncouragad  to  aath  promotion,  only  tbout  half  aa  May  voaaa  at  vaa  actually 
ret,  netted  promotion,  la  tha  yaar  prior  to  our  turvey,  vhila  hlatorlcally  thraa  tlutt 
at  May  at  a  aa  /voaan  raauattad  promotloae.   Tha  reeaoaaee  of  tha  company  to  thaat 
mquaete  for  promotion  vara  equally  favorable  to  both  aen  and  voaon*   Vlthla  tha 
yaar  preceding  tha  atudy»  epproxlnotely  39%  of  tha  nan  and  21X  of  tha  voaan  had 
either  rtf uaatad  promotion  or  had  raapoadad  f evorebly  to  tha  company* a  encouragenent 
to  aath  promotion,   HlttorlctllyB  tbott  f iguraa  had  haaa  46%  of  tha  vaa  aad  19%  of 
tha  vovaa*    Thaaa  flgurtt  trt  raproduead  la  Tahla  X* 

TABLE  1.    SELF-REPORTED  rKONOTlON-SEEKING  BEHAVIOR,  1976  AND  lEFOU1 

1977  or  tafort2 
Mt  ~ 

Percent  who  rtquttttd  promotion 
Of  thoeo,  ptrctnt  reporting  poeltlve  rttponat 

Percent  ttktd  vhtthtr  inttrttttd  in  proaotlon 
Of  thoeo,  ptrctnt  who  oxpr*oood  Intarttt 

Ptrctnt  who  Indlctttd  Inttrttt  tlthtr  way 

(N) 

l*    Source:    Hoffuann  Reeoarch  Attocltttt  turvty  of  XY2  euployeoo. 
2.    Atktd  only  of  rttpondtntt  taploytd  btfort  1978. 

Slnct  producing  that  rtport  in  1978,  I  have  dupllcattd  thttt  finding.  1„  c.eii 
Involving  vtry  dif ft rent  occupttiont  and  vtry  dlfftrtnt  induetriee,  tnd  htvt  ...n 
tht  ....  phtnoatnt  of  dlfftrtnti.l  bthtvlor  bttwttn  aen  tnd  woatn  In  at  l.ttt  two 
aora  tituttion.  where  ay  co.pany  vaa  acting  on  bthtlf  of  tht  Plaintifft  in  ••* 
ditcri.inttion  lawauita*   Briefly,  0ur  fmdingt  vara  that  van  tnd  woatn  .howtd 
diffartntial  roteo  of  ctrttin  bthtvlor.  which  could  bt  charactaritad  at  -proaotion- 
ee«king\   Generally,  aen  trt  vtry  tggrtttivt  with  re.  pec  t  to  aaakiag  proaotiona, 
tvtn  tt  tht  jxpenoc  of  tht  htppinttt  of  thtlr  faaiUoo. 

It  it  pOttiblt  that  thit  differential  bthtvlor  it  t  function  of  tht 
etptctttiont  that  aen  tnd  woatn  dtvtlop  tt  a  rooult  of  tht  way  thty  feel  they  «rt 
viewed  by  the  coapany*    I  htvt  tlrttdy  .ttttd  that  tht  coaptny  tolicittd  onpreeoloa. 


Hen 

WoMn 

Han 

woatn 

28% 

UX 

30X 

11X 

35 

70 

51 

55 

36 

34 

41 

33 

74 

43 

69 

35 

39 

21 

M 

19 

(283) 

(363) 

(U8) 

(226) 
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of  intotoot  ie  preoption  fron  equal  proportion*  of  bod  ood  wonon*   Further,  fron  our 
ourvay  «o  notod  tha\  thoro  vto  no  dif forootiol  porcoptioo  of  discrimination  by  boa 
ood  wonon*   Hon  ood  wonon  roportod  oiuilar  opioiono  on  tho  troaofor  ond  pronotion 
policioo  ond  tho  pronotion  pooalbllltiaa  within  tho  coopauy*  Fur t bar,  whon  wo  otkod 
individuals  for  tholr  roooono  {or  not  being  pronotod,  only  iueignifieent  perceatageo 
of  both  nan  ond  wonon  bUnod  diocriuinetiou  in  any  torn.  Sou  oen,  and  nany  noro 
wonon  clalned  that  thoy  woro  not  pronotod  oithar  bacauaa  tha  cenpaoy  knaw  thay  wara 
not  intorootod  or  bacnuaa  thay  fait  ungual  if  lod  for  tho  higher  pooition  (aoo  Tabla 
11). 

TABU  11.    BAtlAGS  Of  XTX  FIONOTKM  MUCUS  AMD  FKtCSmD  ftKASOM  FOt  MOT  111*3 

omuo  namnvm,  n  six\ 

Ferceut  aayiag  "good"  or  "exceUooe"  — 
Tranafor  polioy 

Policy  of  ereaotlng  fron  within 
"An  individual* a"  pronotion  ehancaa 
Own  pronotion  ehancaa 
(■> 

neeeoeo  for  not  boing  offered  pronotion  — 


Man 

72X 

tot 

ta 

70 

43 

42 

34 

29 

(211) 

(3*0) 

31 

IX 

27 

41 

It 

10 

14 

23 

(230) 

(300) 

DiacrlaUnation 
.  Knoun  not  to  bo  intorootod 
Fareouality,  poreonal  hiatory 
Bot.aoellfiod 

(■>2 

1*   Sources   noffueau  aaeeareh  Aaoociataa  ourvay  af  XTX  enployeca* 
2*   Aakod  only  of  thoaa  not  of  farad,  pronotion  in  197$. 

Dnogual  troatnoot  or  diocrinination  could  novo  lad  to  tho  dioparity  in 

aaplratione  between  men  end  wonon*  Ferhepa  the  noet  parole loue  form  of  unngnnl 

treetnent  ie  occupational  segregation  within  e  corporation,  where  poaitione  ere 

cleeeified  ae  Mnelc*  or  "fouolo"  Jebo,  and  vonan,  regardlaee  of  their  eueli  fleet  lone 

or  prafarancaa,  are  allocated  to  "renal a"  Jobe,  while  only  nen  ere  eeeigned  to  the 

"nolo*  jo  be.   Since  the  Job  we  ere  axaninlng  ia  e  feualc-donluated  one,  women  any 

hove  been  allocated  to  thie  depertnent  againet  their  vlahea,  end  treated  feirly  fron 

then  on*    In  the  XTZ  aurvay,  wa  aakad  nan  end  wonon  if  they  had  originally  wanted 

the  Job  they  preeently  held  in  the  coupaoy*  Roughly  ooX  of  tho  wonon.  end  only  45X 

of  tho  nen,  eeid  that  they  had,  Indicating  that  in  thie  caaa,  the  wonon  hod  the  Jobe 

■ 

they  originally  wanted,  ruling  out  eon  diocrininetion  in  Job  aoolgunaat* 

In  ny  work,  I  hove  etaninod  nany  workforcee  and  the  epplicent  flow  dote  of  neny 
conpaniae,  and  tha  reeulte  conoiotontly  ehow  that  *  wonon  tend  to  epply  for  eon* 
etereotypod,  traditionally  "taenia"  Jobe*   vonan  tend  by  thie  proceee  to  find 
theuooWoo  perpetuating  tha  atereotype*   Further,  once  wonon  ere  hired  into  theee 
Jobe,  they  ney  find  to  their  frustration  that  they  ere  locked  into  e  pertieuler 
career  pattern,  although  thie  ie  not  the  caaa  in  tha  XTZ  Corporation,  tinea  conpany 
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work  rule  a  of  ton  discount*  aoveasnt  out  of  glvsn  lines  of  progression. 

After  the  questions  about  loltlol  Job  asslgnaent,  we  csked  a  on  end  woaen  if 
they  vented  o  different  Job*   Hon  aen  than  woaaa  vara  seeking  other  positions, 
about  67X  of  tha  aan- coaparad  with  57X  of  the  vouch.   Of  all  those  who  ssld  thsy 
wanted  e nether  position,  24X  of  tha  woaen  chose  other  clerical  positions,  coapared 
to  only  10X  of  the  aen.   Forty-two  percent  of  the  aeo  wanted  supervisory  or 
asrketlog  positions,  coaparad  with  only  22%  of  the  feaelcs*    In  questions  eliciting 
employees*  ultlaete  cereer  ssplrstlous,  39X  of  the  woaen  said  that  thay  would  be 
satisfied  in  the  positions  they  held,  while  only  2 IX  of  the  aan  would  eat  tie  for 
these  positions*    In  response  to  questions  about  es pi ret ions  to  upper-level 
aenageasnt  positions,  roughly  46X  of  the  aan  said  thay  would  like  to  be  in  tha 
hlgheet  level  supervisory,  aenageaeat,  or  executive  positions,  while  only  14X  of  the 
woaen  responded  in  this  fashion.    In  shorts  woaea'e  cereer  aabltloas  were  aore 
Halted  then  aen's,  for  both  laaadlete  advenceaeat  and  long-tsra  achleveaeats.  This 
difference  wes  evident  et  the  tlae  thay  were  hired;  it  was  not  s  result  of  practices 
or  policies  of  the  company*    Table  HI  suaaerlses  these  deta* 


TAILS  III.    PAST  AMD  PRESENT  ASPIRATIONS  Of  KALE  AND  FEMALE 

CLERKS1 

Nan 

woaen 

Originally  nought  present  poaltlon 

45X 

66X 

would  like  different  poaltlon 

67 

57 

Other  clericel  poaltlon 

10 

24 

Supervisor,  Aaaiatent  Supervleor,  Market  lepreaentetlve 

42 

22 

Ultlaete  Aspirstionst 

Present  position 

21 

39 

Supervisor,  Assistent  Supervisor 

12 

27 

Chief  Supervisor,  Manager 

25 

9 

Executive 

21 

5 

Other  end  "don't  know" 

20 

20 

1*    Source i    Hoffaann  leaecrch  Aaeocletee  aurvey  of  XTZ  eaployeco* 

Oae  of  the  c  rue  lei  cereer  differences  between  aao  end  woaen  le  the  aaount  of 

\ 

tlae  they  cen  apend  on  a  Job*   There  ere,  unfortunately,  only  24  houro  in  e  dey,  end 
aoat  of  ua  require  ebout  eight  houro  of  sleep.    The  other  olxteen  houra  ere 
generelly  divided  eaong  work,  lnelde  end  outalda  of  the  hone,  end  feally 
responsibilities  end  recreation*    Tha  daaanda  of  supervisory  and  aenageaent 
positions  ere  slallsr  ecroee  aoat  indue tr lea*.  XTZ  Corporation  wee  no  different: 
both  aan  and  woaen  believed  that  thay  would  be  required  to  opeod  aore  hours  st  work} 
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that  their  bo  ore  would  be  lm  fumble,  cad  that  It  would  becoae  ion  dlf f lcult  to 
1 1*4  niiom  to  fill  In  (or  then  at  work  when  they  hoi  dcaeude  ot  bNi.  At  IY1 
Cor  port  t  loo  there  woo  o  etroag  leaderohip  pool  t  loo  which  reaeired  that  eupervleore  . 
arrive  before  thalr  craw,  luvi  of  tor  to«a9  and  ha  willing  to  perfora  any  of  tha 
teoko  uaually  eoolgned  to  tha  hourly  worker*.  Fur  tha  r,  oc  in  oupervleorj  no* it lone 
In  eaay  coapanloo,  tha  Initial  nay  Increase  la  rathar  Mailt   at  XTI  tha  difference 
In  HT  between  a  clark  end  hla  or  bar  flrot  Una  oepervloor  van  only  9*3  a  Booth* 

Tat  It  nuat  ha  roam  bored  that  woeen  ara  uaually  saddled  with  a 
disproportionate  nunhar  of  teoke  In  tha  nana*  They  ara  usually  tha  careteUr  at 
bone,  and  ara  responsible  for  cooking,  laundry,  chopping,  cleaning,  attending  ta  tha 
"buolaeoo"  of  tha  household,  an4  ao  forth*   Whan  thara  ara  children,  It  la  nanally 
tha  woean,  end  not  tha  nan,  ahoaa  job  nuat  ha  floalbln  enough  to  f raa  har  to  Boot 
tha  children**  needs  end  deaando  and  to  aake  adjusteeato   or  tha  children's  welfare* 

Tha  tlna  wow  so  aunt  spend  In  thaaa  hoaaakaaplni  and  child  cars  taika  usually 
doeo  not  vary  according  to  whether  or  net  thay  work  outside  tha  bona,  laseatlally, 
tha  nan  who  workav  worka  ona  Job,  walla  tha  woaan  (aapaalaily  11  thara  ara  children 
pro  ho  t)  worka  two*   for  'a  woaan  It  la  vary  difficult  to  hava  both  a  earner  and  a 
faally9  whlla  the  oppoalta  la  true  for  a  nam    having  a  wife  actually  faellltataa  a 
ean'a  ability  to  fulfill  tha  den  sods  of  hla  carter.   A  nan-working  wlfat  or  one  who 
worka  part  tlea9  allow*  tha  aan  tranandouo  flexibility  le  hla  raapohaa  to  tha  tlna 
deaaoda  of  hla  Job*   All  of  hla  aelatenanca  (food,  clothing,  social  ectlvltloo,  and 
ao  on)  la  aaally  takaa  cara  of  by  tha  enlatanea  of  tha  coolly,  that  la,  tha  wlfa* 
no  can  davota  larga  aeounta  of  both  anargy  and  tlna  to  hla  carver.    Thla  glvvv  hln  a 
treaaodoua  conpatltlva  advantaga  ovar  both  olngla  nan  and  woean  and  asrrled  woaan* 
who  euat  eaka  coeproelaaa  bat  wean  thalr  caraara  and  othar  aapacta  of  thalr  llvaa* 
Parhapa  thla  can  be  boat  aunnarlsad  by  aoea  of  tha  raaaorch  that  wa  hava  dona  for 
othar  conpaolaa* 

In  ona  conpaoy  wa  found,  aoaawhat  to  our  aurprlec,  that  although  woaan  apend 
nony  uoro  houra  taking  cara  of  houaawork  and  naala,  ean  oftan  reported  aa  ouch 
activity  with  thalr  children  aa  woean  did*  After  sons  work,  wa  found  that  whan 
thaaa  ean  go  hone  after  work,  thay  play  with  tha  children  and  keep  than  occupied 
whlla  thalr  wlfa  cooka  the  neel*   Thle  would  account  for  dally  Involvonont  In  tha 
children's  actlvltlaa*   However,  when  we  eeked  further  whathar  thay  could  change 
thalr  working  houra  to  any  ohlft,  or  whether  added  raaponelbllltlaa  would  cauaa  any 
Interference  with  their  houeehold  rooponolbllltloo,  nen  eald  N0oN  —  la  fact,  thara 
waa  no  ralatlonahlp  between  the  aaount  of  tine  they  epent  with  thalr  children  and 
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thalr  ability  to  adjust  to  the  demeade  of  the  Job.    Clearly,  if  the  Job  deaeeded 

■or*  time,  they  would  elaply  apend  leee  tlaa  with  their  faalllee.  Thie  waa  aot  tha 

com  for  womomi    tha  aoro  Involved  a  voaaa  waa  with  bar  family,  aad  tha  more  tlaa 

aha  apaat  with  har  children,  tha  laaa  likely  aha  waa  to  aay  that  aha  could  adjuat  to 

tha  tlaa  demende  presented  by  a  promotion* 

tha  effect  of  merrlogc  la  llluatraiad  by  tha  flgurce  la  tha  following  teblae, 

we  constructed  an  Index  of  aotivetion  for  tha  XTX  Corporation  report,  la  which 

aaployeaa  wera  coneldared  "highly  Motivated"  If  they  aoplrad  to  higher  Uval 

aanageaeat,  aaid  they  would  give  up  a  preferred  ehlft  echadula  for  e  promotion,  and 

had  both  tha  tlaa  and  tha  ability  to  achieve  the  hlfheat  laval  aupervlaory  po.lt ion, 

ehort  of  Manager,  in  thalr  line  of  progreeeloe.    Sixty-one  percent  of  tha  aan 

aurvayed  fell  into  thie  category,  while  only  31X  of  tha  women  did.   Ve  than  combined 

thia  aotivetion  index  with  marital  atatua  to  produce  Table  IV. 

TABU  IV.    raOMOTlOH-SIUIWC  BSHAVIOft  IT  MOTIVATION  P0B  HALE  AND  PIMALB  GLEBES, 
;  MAMIEO  AND  UNMABBIBD 

\  PEBCEMT  SEEKING  PB0HOTIOM 

\  (N) 


MEN 

WOMEN 

Low  Motivation 

16X 

16X 

(1M) 

(24») 

Unmarried 

US 

20X 

(65) 

(127) 

Harried 

20B 

12X 

(46) 

(122) 

High  Motivetion 

53X 

33X 

(172) 

(124) 

Unmarried 

471 

36X 

(88) 

(61) 

Harried 

601 

30X 

(84) 

(63) 

There  wee  no  difference  in  proaotion-aooking  behavior  between  aele  end  feaele 
eaployeco  whoee  aotivetion  wee  reted  ea  "low"  —  16X  of  aan  end  woaen  in  thie 
claeaification  exhibited  eoae  fora  of  prottotlon-oocklng  behevlor.    Marriage  had  no 
algniflcant  iapact  on  thie  group'o  behevlor,  elthough  unaerrled  woaen  end  married 
aen  exhibited  elightly  wore  pronotlon-eeeklog  behevlor  then  aerrled  woaen  end 
unaerrled  aen.    However,  there  ie  e  otortllng  contreet  between  thie  group  end  thoee 
whoae  aotivetion  wee  reted  "high."   The  proportion*  exhibiting  proaotlon-aeeklng 
behevlor  in  the  unaerrled  group  ere  eubetantlally  greeter  then  in  the  unaerrled  "low 
motivation1*  group,  and  the  behevlor  here  ie  roughly  equals    47X  of  tha  aan  end  36X 
of  the  women.    But  in  the  next  row  we  find  e  etronger  aeeeure  of  the  effect  of 
eerriegc:    60X  of  the  aerrled  men,  compered  with  30X  of  the  worried  women,  dlepleyed 
proaotlon-eeeking  behevlore. 
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f/  Although  marriage  !■  ehowa  to  have  a  deepening  effect  oa  highly  aotlvated  womoa 

(the  rat.  of  proetttlon-Ma'uag  behevlor  dropo  fro.  JoX  to  30X),  the  aora  olgnlflceat 

dlf far* act  la  in  the  af fact  aarrlego  hat  on  aoa,  laeraaelag  chair  rata  of  promotion- 

ecoklng  behevlor  t torn  47X  to  60*.   Aa  I  mentioned  earlier,  I  believe  tha  fundamental 

raaaoa  for  thla  difference  la  tha  allocation  of  tlaa  la  tha  noma  and  tha  primacy  of 

tha  maa'a  career.    Thla  la  11 loot rated  la  Table  V. 

TAIL!  V.    INDICATOU  Or  OCCUPATIONAL  P1IHACT  WITHIN  FAMILY 
IT  SEX  (MAulEO  MUOMMTS  OVLT) 

HIM  *  VOMXM 

Would  give  up  m  job  If  opouoo'c  job  required  move  4X  53X 

Spouoa  would  give  up  Joo  if  roopoadeat'a  job  raqulrod  move  92X  55X 

leopoodent'o  job  aoro  laportaat  to  family  than  opouao'a  90X  34X 

Spoueo'e  joh  mora  Important  4X  5QX 


Marrlaga  aaama  to  have  llttla  affact  on  man* a  goographlc  mobility  la  thla  caeo. 
While  tha  womoa  vara  about  equally  divided  cn  throa  of  thaaa  four  job  primacy 
laauaa,  alaoat  all  of  tha  man  indlcatod  that  thalr  joba  vara  mora  laportaat  than 
thalr  wlvoe'.    Tat  thavo  lo  no  clone  correlation  between  job  prlaacy  and  lacomot 
tha  average  locoaa  of  fomala  clerka  la  thla  company  waa  only  about  $400  a  yeer  laaa 
than  that  of  thalr  huabande,  with  45X  of  tho  womoa  naming  aoro  than  thalr  huebeude. 
Othar  atudlaa  that  «a  haVa  parformod  indlcatod  that  oven  undar  condition,  of  roughly 
equivalent  incooeo,  aan  hove  much  moro  f legibility  in  ad juetlng  to  tho  doaanda  of 
thalr  joba  than  woaen  tjtevo.  Of  ton  thla  flexibility  la  in  expectation  0f  job 
advancement. 

We  have  found  tha  aamo  rooulta  in  other  compealaa,  but  tha  moat  at r iking 
exeapleo  occurred  in  too  eox-diocriaination  caaee  in  which  wa  worked  for  the 
pleintlffo.   Upon  finding  oubatontiol  diaparltioa  in  income,  aa  wall  aa  job 
eogrogetlon,  wo  conducted  further  roeoerch.   Ia  both  caaea  we  found  that  to  a  great 
extent  the  dlfforontlola  wore  due  to  tho  woaon'o  lack  of  intoreat  in  moving  into 
male-dominated  areae  of  tho  facility.    In  both  caaea  Involving  aanufacturlng  firme, 
women  received,  over  tho  yeera,  hundredo  fewer  promotion,  end,  tranefere.  Tat  the 
Plaintiff  found  it  iapoaalble  to  find  credible  foaale  wltneaao\  to  teat  if  y  that  they 
Wlohed  to  move  into  tho  male-doalnated  joba.   It  la  tha  otructwro  of  tho  really  and 
the  homo,  coabined  with  womon'o  aelf -percept ion,  that  hae  a  moot\  prof ound  lapact  on 
woaen  in  the  workforce.  Added  to  thla,  their  prior  ooclalloetlon,  and  thalr  initial 
career  cholcoe  often  trap  thea  in  low-paying  llneo  of  progreaalon9  which  contrlbutoe 
to  the  well-known  incoae  differential,  between  aan  and  woaen.  Dlecrlalnetlon  la 
often  not  tho  »auea  of  thoeo  dlf forontlolo,  and  therefore  it  le  not  wlthlo  tha  power 
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«  th.  Clail  U.K..  Act  .r  tha  w  n,  ut  t0  c.rr.«  tM..  s.h.,i0,.i 
diff.r.ae..  ..„  tod         la  tu  ltfcor  ^  ^  m  u^  r#cfl<miMd 

koth  .oci.l  ^i«i.t.  ^  ..  th.  wlt-  of  ^  ^ 

beginning  of  ay  teatlnooy  lndlcataa. 

IMPLICATIONS  0.  SOCIAL  SSCUtITT  Mm  AID  SETISSWMT  nWIOSS 
Hoop  a*  th.  i„a,„iti..  which  ,1^  wltma  „„..„  ,r.  -lrMt  raMlta  Qf  th< 

••mloga  dlffsranciala  Id  the  lafcor  mHu*  . 

■  ™  tenor  iirtot,  Meller  contribution  to  the  Soci.l 

iecurity  oyotoa  end  to  penalon  fundi  uafortua*t«i»  mi 

w™  follow  women  throughout  their 

llvee.   ihie,  combined  with  tholr  nreeter  inM..u.  t 

*n.ir  greeter  longevity,  often  Imvm  von.n  living  for 

pariod.  on  ...n.r  fta-  lmcoum.  th.„  Mm   ,  Mltva  tbM  ^  b# 

-Up.rmM  ...  .  u.,,  of  f.lrD.  lBju-tic-(  in  t|M  ^  ^  ^ 

i  h.u.«  thl.  u         rt.  ^  of  ^  1b       ceBtribtttioB  (o  ^  ^  ^ 

of  ...  „..  „ot  r-coi(l4B-a     m  ./|Mrk  lBdicat-t  _  tfWMdOlM 

etat  "  -  •  -  •  e—r.  a..,*.  th.  fMU,  u  . 

NCloa.  ,.•.„«.,  ,..pon.i.l.  for  th.  both  cr..tl<m  of  ^  .uku  (M  ^ 

f0'       ■'brl0'10••  •°el-llM"-  -  '*  -t  ....t.ti...   ^  ^ 

both  paranta  work  foil  tl.a  outalda  tha  hn»  rh.  «--.. 

com.  cna  no..,  tha  f.ally  raapooalhUltlaa  fall 

dlaproportloaataly  on  tha  woaan.  aad  to  th*  -...«.  ...  .  . 

-■o,  aoo  to  tha  aataot  that  har  contribution  la  lpaarad 

by  tha  Social  sacritp  .jr.t.a,  i.j„.tlc.  i.  dooa. 

IC  appaar.  to  ..  that  Coo,,...  ha.  th.  Me....ry  po„.r  t.  ,.ctif,  th... 

.rohlo...  to  luialot.  th...  loJu.tic  ...  t.  r.c.10lB.  th.  eoatrlfcotla.  of 

-on  to  th.  c,..tl.„  .,  c.Munlt,  „..lth  .od  .,  ...ah  .ithla  th.  fa.il,.  .,„„.„, 
.II  -f      t..tl..„,  har.  ...1.  „«„  th.  polio,  r..i,ic.ti...  ,f  th.  „o.l  Ri«ht. 
A-.o-.oot,  .ad  i  hall.,,  that  th.  *,„.i  M<ht.  A-aodaaat  .ill  ha*.  w,  llttl. 
1-P-t  .„  fo.ii,  ottootuc.  ...  th.  lac...  diff.r.oti.i.  o,t...B  ..„  .o.  -0..n. 

*«  h.,1.,  dl..ir.^  .lth  it.  proponoota,  1  .u.t  tll.  di..,,..  „»„  th  

or.-  ...ioat  th.  Equ.l  p1<ht.  ^.oo.,,,..    i  „n  M  fo  ny  ^ 

«-  'ha  f..ll,  ooit  toooitia.  ,r..  p^o  0,  th.  E,aal  M<ht.  ^  f..Uy 

aod  it.  tradition,  faction  to  aopport  .11  .,  lt.  lt.  t^^. 

'h.  1...  of  ..n.  Th.  ...nd..nt  c.n  not  ha*,  th.  ^ific.tiaa.  in  thl.         th,t  ..a, 
paopla  f..r. 

OTHES  AREAS  OF  CONCERN 
«r.t,  ,  ..  c.nc.,n.d  th.t  ....  «...  .„.  Uy.  ,tm  fc  ^  ^ 

'h.  1-port.nc.  „nd  th.  cantr.huti.n      ....„  t.  th.  c.ti.n  .,  ...Uh  aod  to  th. 

-cotltP  of  th.  ,..11,,  t..vlBi  lfM  Mlnlj  dtptBaMt  ob  tN  <ood  mi  ^ 

.nod  lnt.ntl.na  of  ha,  huahand,  .„d  on  hi.  ..lilt,  to  ...a..  ...  t0  looh  aft.r 

^h.,  ,o,  h.r  li,.tl...   th.  „„...,  „  oioorco  ond  .ld...a  „o..n  Hoin,  1.  p«.rt,  ln 
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tha  Unit*  Itaua  deuonetretee  that  thla  la  clearly  not  reallatlc.    I  Mini  that 
Congreee  and  tha  Adulnletretloo  ehould  teke  an  ectlve  role  la  recogolalug  tba 
contribution  made  by  wonon  who  work  aria  aril?  la  tha  bona.   Tha  Juatlca  Dopartaent, 
ualng  tha  Fourteenth  Aaondaunt,  ought  to  work  to  change  tha  lava  In  atataa  that  do 
not  recognlie  tha  weoaa~e  contribution  to  tha  eraatlon  of  wealth  and  to  tha  jocurlty 
of  tha  faally.  thla  activity  would  ha  in  port in t  to  woman  throughout  tha  country  and 
■oat  likely  would  ralaa  tha  atatua  of  woman*    I  believe  that  eoclety  haa  loat  alght 
of  tha  loporteace  of  tha  rola  of  wlfa  and  oothar.  tat  bar  than  an  ethic,  thorn 
remalme  only  tha  wall-lntandad  ayth  ttut  every  huahand  will  taka  cam  of  hla  wlfa 
for  all  tha  daye  of  bar  Ufa.   My  raadlng  of  tha  Ponrtoanth  Amendment  loada  at  to 
believe  that  It  In  uuff Ident,  and  ahould  ha  wand  actively  In  aupport  of  woneu*a 
rlghta. 

I  believe  It  la  laaortant /for  tba  Congreee  and  tba  Adm  Inlet ret Ion  to  taka  an 
ectlvd  rola  la  auanort  of  womeu'u  right*   ifhlln  to  aa  tha  Ponrtoanth  Amauduent'o 
flrnt  paragraph  elaarly  ludlcetae  tha  equality  of  "pureona"'  both  aula  and  fuanlu,  I 
aa  not  aura  that  aoat  nan  and  woana  hold  tba  nana  opinion.    Vomeu*a  behavior  la  tha 
Uhor  forca  way  ha  effected  by  thulr  faallaga  of  halng  aecund-claao  cltliena,  and 
tha  nablgulty  of  their  eltoetloo  of  not  halng  •pacifically  guaraataad  equality  In 
tha  prevlalona  of  tha  aoat  haalc  document  guldlan  tba  lawa  of  tba  Oaltad  Stntnn. 
active  aupport  and  ancouragaaant  of  womcoTe  rlghta  by  elimination  of  diner  In  Inatory 
lawa  and  by  ectlve  enforcement  of  tha  Civil  Rlghta  act  and  tha  1*0*1  Fay  Act  would 
aand  tha  nannaga  to  woman  that  thny  ara  In  fnet  equal.   Thla  aupport,  than,  any 
ltnnlf  allalnatu  aany  of  tha  notlvotlonal  dlffarancnn  that  exlet  In  tha  labor  forca 
today* 

Onn  of  ay  fnnrn  about  tha  Equal  Rlghta  Amendment  In  that  it  la  a  ayabollc 
looue,  aad  Ita  peeoage  would  relievo  Congraaa  and  thn  Adalulutratlon  of  auch  of  thn 
motivation  to  change  dlacrlalnatory  lawa  and  tn  aaforca  already  cslatlng  lnwn  that 
prohibit  ilecrlulnctlom    Again.  I  believe  that  thara  la  aufflclnnt  power  in  tha 
Cooutltuclon  and  amlatlng  lnwn  to  chaaga  what  la  wrong.    I  aee  llttln  raaaon  for  thn 
Inactivity  of  Gongrnnn  and  thn  Adalnlntrntlon  with  raapact  to  changing  tha  Pndnrnl 
lnwn,  laocutlvo  ordere,  and  stetutae  that  ara  dlacrlalnatory*   |*ch  active 
Intervention  on  the  part  of  Gongraee  and  thn  Adalnlntrntlon  would  go  n  long  way 
toward  deaonntratlng  to  aan  end  woaen  that  woaen  ere  not  conaldnrad  eecond  clnnn 
cltlinna* 

I  wild  hate  to  eee  the  eubetentlvn  changnn  In  the  law  dlctntnd  by  thn  Pndarel 
Court e,  because  I  believe  tha  loouee  ere  of  euch  e  couple*  nature  that  thny  require 
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•  groat  4—1  of  atudy,  a»4  lotlalatlyo  rathar  thw  judicial  action*   X  would  acta  to 

tM  yrlaary  activator  of  Caagfoaa,  to  atudy  thoao  cosplaa  lasuo*  aad  to  oaka 
thoua  hard  cholcaa,  raaovad  olaoly  fry  paaaagu  of  tb«  Ia.ual  tlghta  AMt4Mit,  ofclch 
■ay  fro  roduadaat  aad  uuaacaaaary.   That  la,  X  would  frato  to  too  too  Ijual  tlghta 
Aaaadooot  froeooio  ao  aaay  way  out  of  a  difficult  troala*. 
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M  COWL  BIGHTS  MftBBgj  ITS  fOSUmSm  IMPLICATION 

(Observations  of  former  Stmtor  Sm  Irvln,  of  North  Carolina, 
on  this  subjtct  .  June  1183) 

itett]  Olffc rentes  and  fcsultant  Customs  and  fwt 

While  thty  art  otherwise  alike,  thtrt  art  fundamental  physiological  and 

functional  dlffartncts  between  men  and  women. 

Thtit  dlffartncai  art  of  supreme  importance.  Thay  empower  men  to  beget 

children,  and  women  to  btar  thaw;  and  thus  parpatuata  tht  existence  of  humanity  on 

earth. 

Thasa  dlffartncai  hava  producad  customs  in  living,  and  thaia  customs 
hava  baan  Implemented  by  laws. 

Chlldran  art  God's  tost  helpless  creatures.  Thty  require  yaars  of  physical, 
intellectual,  and  spiritual  nurtura  to  fit  than  for  Ufa  as  adults. 

To  Insura  that  chlldran  racalya  such  nurtura,  customs  and  laws  hava 
crtatad  tht  Institution  of  Hrrlaga,  and  asslgnad  differing  legal  rasponslbllltlas 
to  man  and  women  Mho  marry  In  raspact  to  themselves,  thalr  spouses,  and  tht  chlldran 
thay  craata. 

In  assigning  thasa  Offering  lagal  rasponslbllltlas  to  thaw,  tha  customs 
and  laws  hava  takan  Into  consideration  thasa  things:  (1)  tha  circumstance  that  tha 
husband's  role  In  tha  craatlva  process  Is  temporary  and  non-disabling,  whtreas  tha 
wife's  role  M  protracted,  arduous,  and  at  least  temporarily  disabling;  and  (2)  tha 
characteristics  and  capacities  which  generally  distinguish  husbands  and  wives  from 
each  other. 

Consequently  tha  customs  and  laws  assign  to  husbands  and  fathers  the 
legal  responsibility  to  provide  shelter,  food,  and  other  necessities  of  life  for 
themselves,  their  spouses,  and  their  children,  and  to  wives  and  mothers  tht  legal 
responsibility  to  make  the  shelter  a  home  for  themselves,  their  spouses,  and  — 
their  children,  and  to  supply  their  children  tha  essential  nurtura  thalr  Infancy 
and  early  childhood  require.  j 

Tha  faithful  performance  of  their  respective  legal  responsibilities  by 
married  men  and  women  Is  vital  to  the  development  and  advanctmnt  of  the  human  race. 

In  addition  to  assigning  these  differing  legal  responsibilities  to  married 
men  and  women  In  respect  to  their  marital  affelrj  and  relationships,  the  customs 
and  laws  exempt  women  from  compulsory  military yiervlcej  impose  on  mm  the  duty  to 
defend  the  country  when  It  Is  engaged  in  war  with  its  enemies;  and  secure  to  widows 
a  portion  of  their  husbands1  estates  for  their  support  after  the  deaths  of  their 
husbands. 
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Under  American  Jurisprudence,  wonan  nay  nirry  or  refrain  fro*  tarrying. 
Except  to  tht  extent  It  ix«Dti  an  Mam  Yc*  colliery  Mmtary  service,  the 
custom  and  1m  do  not  apply  to  women  who  do  not  marry.  H1 11  Ions  of  wonan,  however, 
dean  marriage  an  accaptabla  way  of  life,  and  Mrry,  becone  wives  and  nothers  and 
widow*.  Tha  customs  and  tha  law  Implementing  thaai  afford  substantlal'aconoaric  and 
Itgal  protactlons  to  than  and  their  chlldrtn. 

Until  comparatively  rtcant  tines,  nan  monopolized  nost  remunerative 
employments  In  tha  nation,  and  few  occupations  were  opan  to  woenn.  As  tha  yaars 
passed,  however,  tha  United  Statas  witnessed  Many  changes  affecting  both  nan  and 
women  In  thalr  economic  and  social  lives.  Hultltudes  of  women  entered  tha  work 
forca.  Many  of  then  ara  married  man,  who  have  abandonad  honeneklng  althar  totally 
or  partially  for  out$1da  econonlc  activities,  and  ara  contributing  thalr  earnings 
to  tha  support  of  thenselves  and  thalr  families.  Sone  of  thasa  married  wonen  nanage 
to  make  hones  for  thalr  fanlllas  and  also  parfona  thalr  outslda  economic  undertakings. 
Some  of  than  postpona  accaptlng  any  outslda  employment  until  thalr  children  are 
rather  nature. 

One  group  of  Americans  maintain  that  the  economic  and  social  changes 
have  outmoded  the  customs  and  laws  and  nede  then  unnecessary;  that  the  retention  of 
these  custom  and  laws  are  both  Insulting  and  Injurious  to  all  women  because  they 
deny  them  equality  of  legal  rights  with  man  and  consign  then  to  a  status  In  society 
Inferior  to  that  of  man;  and  that  they  should  be  supplanted  In  their  entirety  by 
new  laws  phrased  In  neuter  terms  and  applying  equally  and  uniformly  and  without 
variation  to  all  men  and  woman  In  all  circumstances.  This  group  Includes  many 
business  and  professional  woman  whose  legal  rights  ara  Identical  with  those  of  man. 

A  second  group  of  Americans,  whom /I  believe  to  be  right  and  to  express 
views  held  by  the  vast  maj&rlty  of  our  people,  reject  these  propositions  on  the 
ground  that  they  are  repugnant  to  reasoned  to  the  realities  of  human  life  1n 
America.  ' 

They  assert  that  the  customs  and  laws  recognizing  that  sex  does  exist  and 
that  It  creates  physiological  and  functional  differences  between  men  and  woman  do 
not  exalt  or  debase  either  sex.   On  the  contrary,  they  simply  recognize  the  truth 
that  men  and  women  complement  each  other  In  the  activities  essential  to  the  existence 
and  development  of  human  life  on  earth. 

They  also  Insist  that  the  roles  In  life  of  men  and  unmarried  women  and 
those  of  wives,  mothers,  widows,  and  Inmature  children  are  drastically  different 
and  that  It  is  Idle  thinking  to  assume  that  laws  which  suffice  to  protect  men  and 
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unmarried  women  Mill  offer  adequate  protection  to  trim,  mothers,  widow,  and 
children.  Thty  also  nalntaln  that  although  tht  economic  and  social  changts  may 
minimize  the  nttd  for  the  custom  and  laws  In  sow  Instance*,  the  conditions  which 
originally  brought  then  Into  being  still  exist  throughout  the  nation,  and  that  It 
would  be  folly  to  abolish  then.  To  sustain  this  position,  they  say  that  multitudes 
of  women  still  devote  all  their  energy  and  time  to  homemaklng  and  the  care  of  their 
families;  that  even  most  of  the  women  who  have  accepted  outside  employment  devote 
a  substantial  part  of  their  efforts  to  homemaklng  and  the  care  of  their  families; 
that  the  need  of  children  to  receive  the  benefits  of  physical ,  intellectual!  and 
spiritual  culture  from  both  of  their  parents  Is  undiminished;  and  that  the  majority 
of  widows  art  disabled  by  age,  Illness,  or  inexperience  to  earn  their  own  livelihoods. 


the  first  group  of  Americans  demand  that  Congress  arid  the  State  adopt 

the  Equal  Rights  Amendment.  This  Amenfeent  reads  as  follows: 

Section  1.   Equality  of  rights  under  the  law  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  State  on  account  of  sex. 

Section  2.  The  Congress  shall  have  the  power  to  enforce,  by  appropriate 
legislation,  the  provisions  or  this  article. 

Section  3.  This  amenamnt  shall  take  effect  two  years  after  the  date 
of  ratification. 

Language  uses  words  to  express  and  communicate  Ideas.  As  a  consequence, 
America's  greatest  jurist  of  all  time.  Chief  Justice  John  Marshall,  rightly  ruled 
in  the  famous  case  of  Marbury  v,  Madison1   that  the  words  of  the  Constitution  must 
be  Interpreted  to  mean  what  they  say. 

Hence,  both  the  Constitution  and  Intellectual  honesty  compel  us  to  deter 
mine  the  meaning  and  effect  of  the  Equal  Rights  Amemtaent  by  Its  words.  These 
words  are  as  clear  as  sunlight  In  a  cloudless  sky. 

The  determinative  words  are  set  forth  In  Its  most  crucial  section. 
Section  1,  which  apply  without  exception  or  llmlnatlon  to  the  United  States,  the 
fifty  States,  and  all  men  and  women  and  boys  and  girls  In  them. 

Although  these  determinative  words  stat*  It  In  the  negative,  the  Equal 
Rights  Amendment  has  an  affirmative  meaning  and  effect. 

If  It  should  be  added  to  the  Constitution,  the  Amendment  will  Impose  on 
Congress  and  the  fifty  States  absolute  and  Inescapable  constitutional  obligations 
to  make  equal  and  uniform  without  any  variation  their  respective  laws  relating 
to  men  and  women  and  boys  and  girls,  without  regard  to  the  physiological  and 
functional  differences  between  the  sexes  arid  without  regard  to  the  absurd  Impact 
those  laws  will  have  on  men,  women,  or  children  In  particular  Instances. 
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ly  10  doing,  the  Amtndment  Mould  require  Congress  and  the  fifty  States 
to  1  Snort  the  existence  of  tax  In  voicing  1m  to  govern  tha  conduct  and  relation- 
iMpi  of  thou  Mho.  M  „„  ,HVldtd  lntffl  t^,  tunt  aBd  to  mmu  mnnAmm 
In  a  constitutional  and  lagal  sense  at  a  new  unlsax  of  tha  nauter  gandar. 

To  «ccoapl1ih  this  wondrous  objactlva,  tha  Amindasnt  Mould  rob  Congrass 
^and  tha  fifty  States  of  tha  constitutional  poMar  to  Maka  any  lagal  right  or 
liability  dtptndant  on  sax. 

DIscHMlnatlons  aay  ba  aade  by  law.  or  by  nature,  or  by  tha  Moras  of 
soclaty.  The  Equal  Rights  Amendment  Is  concarned  with  "equality  of  Hghts  undar 
law",  and  Mould  not  abolish  any  discrimination  created  against  women  by  nati-.: 
or  tha  seres  of  society. 

Sow  people  really  believe  that  God  perpetrated  an  unjust  discrimination 
on  MMen  Mhen  Ha  placed  on  then  the  burden  of  bearing  children  and  nurturing  then 
in  their  Infancy.   If  this  be  so,  It  Is  an  unjust  discrimination  Mhlch  the  Equal 
Rights  Atendmsnt  Mill  not  end  cannot  abolish.  After  all,  the  decree*  of  the 
Almighty  cannot  '-e  nullified  by  human  beings, 

What  the  Eoual  Rights  Amendment  Mill  Do 
As  used  In  the  Equal  Rights  Amendment,  the  words  "equality  of  Hghts 
under  the  law"  have  a  beguiling  eppeal  and  a  deceitful  power.  Their  beguiling 

* 

appeal  defers  winy  persons  fro*  analysing  tht  Amndtant  and  ascertaining  what  It 
says;  and  their  deceitful  power  Induces  many  others  to  believe  that  such  a  beauti- 
fully phrased  Amendmtnt  cannot  possibly  man  what  It  s<ys.  others  are  deluded 
Into  believing  that  the  Amenctaent  dews  nothing  other  than  to  proclaim  an  Ideal  which 
government  ts  to  seek  to  attain  In  future  years. 

For  their  own  good  and  that  of  posterity,  Americans  Must  not  be  deluded 
by  the  beguiling  appeal  or  the  deceitful  power  of  the  siren  words  "equality  of 
rights  under  the  .aw,"  or  by  any  Misinterpretations  of  the  Equal  Rights  AaendMnt. 

If  Congress  should  submit  the  Amenfetnt  to  the  States  and  the  States 
should  ratify  It.  the  tandmnt  will  operate  as  an  Inexorable  contend  of  the 
Constitution  Itself,  and  nullify  every  prior  constitutional  prevision  Inconsistent 
with  It,  and  Invalidate  all  existing  and  future  laws,  faderal  and  state,  based  on 
the  reality  that  there  are  philological  and  functional  differences  between  the 
two  sexes  which  God  created  to  perpetuate  hunan  life  on  earth. 

That  Is  exactly  what  the  Amentont  would  do  If  It  Is  added  to  the 
Constitution. 

This  conclusion  Is  mandated  by  the  absolute  words  of  the  fcwndmtnt  Itself, 
and  conforms  to  what  Its  most  knowledgeable  advocates.  Professor  Thomas  I.  Emerson, 
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of  tht  Vale  Law  School,  and  Barbara  A.  Brown,  Galk  Falk,  and  Ann  E.  Freeman, 
able  lawyors  educated  In  the  Yale  Law  School,  lay  It  will  do.   I  quote  their 
words  an  they  appear  In  an  article  appearing  In  Yale  Law  Journal  for  April,  1971. 
They  say: 

!•  -I?*  5*,1c  Pr,nc1ple  of  the  Equal  Rights. AMndmnt  It  that  sex  It 
not  a  permissible  factor  In  determining  the  legal  rlghti  of  wown  or  rnn.  This 

!?!!!!. 'JjV*"  *rMt*,nt  °f  J1*  P*"0"  ^  M"  IM  may  not  be  bated  upon  the  clirum- 
stance  that  such  person  It  of  one  sex  or  the  other,  (p.  889)  ...  The  prlnclp'e 


of  the  Amendment  must  bt  applied  comprehensively  and  without  exceptions.  iV.c5o) 

,     ^  2:  ?ly     ^w^ocal  bin  against  tuMng  sax  into  account  supplies  a 
rule  adequate  to  achieve  <*e  objectives  of  the  Aetnoment.  (p. 992)  ....  Prohibition 
W  nst  tht  use  of  sex  as  a  ba>?:  for  differential  treatment  applies  to  all  areas 
of  legal  rights,  (p.891)  .     .From  tnis  analysts  it  follows  that  the  constitutional 
mandate  must  be  absolute,   (p. 892)  / 

mM  .     *rJ!ur         structure  will  continue  to  support  and  command  an  Inferior 
status  for  women  so  long  as  It  permits  any  differentiation  In  legal  treatment  on 
(p  892)  *  *  *  Equality  of  rights  means  that  sex  Is  not  a  facto-. 

If  It  Is  added  to  the  Constitution,  the  Amendment  will  nullify  all 
existing  federal  and  state  laws  making  legal  distinctions  between  men  and  women, 
no  matter  how  necessary  and  sensible    such  distinctions  may  be,  and  rob  Congress 
and  the  SO  States  of  the  constitutional  power  to  enact  any  similar  laws  at  any 
time  In  the  future. 

I  cite  below  only  a  few  of  the  things  the  taendment  will  do: 

—  The  Amenoment  will  nullify  all  laws  of  the  Unites  States  or  any  State 
which  exempt  women  from  compulsory  military  service  or  from  service  In  combat 
units  of  the  armed  forces  In  time  of  war. 

—  The  Amendment  will  nullify  all  laws  of  the  United  States  or  any  State 
which  grant  exemptions  or  economic  or  social  protections  or  benefits  to  women  because 
they  are  wives,  mothers,  or  widows. 

—  The  Amendment  will  nullify  all  laws  of  the  United  States  or  any  State 
which  Impose  on  husbands  and  fathers  primary  responsibility  for  providing  a 

home,  food,  or  other  necessities  of  life  for  their  wives  and  children. 

The  Amendment  will  nullify  All  laws  of  the  United  States  or  any  State 
which  require  husbands  to  pay  alimony  to  their  wives  or  former  wives. 

—  The  Amendment  will  nullify  all  laws  of  the  United  States  or  any  State 
which  protect  the  privacy  of  men  and  women  and  boys  and  girls  bv  requiring  separate 
restrooms  for  the  sexes  In  public  and  private  schools,  In  public  buildings  or 

In  mercantile  establishments,  and  Industrial  plants. 

—  The  Amendment  will  r  U1*y  ill  laws  of  the  United  States  or  any  State 
which  permit  segregation  by  sex  I  -Rational  Institutions  or  hospitals,  or 
require  segregation  by  sex  In  Jills  or  prisons. 
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—  The  Amendment  will  nullify  ill  1m  of  tht  Unit*  states  or  any  3UU 
which  bast  tht  Hght  to  marry  on  tht  itx  of  tht  contracting  partlts,  and  deny  tht 
Hfht  to  parry  tach  othtr  to  female  lesbians  or  malt  homosexuals. 

-  Tl*  Anenonent  will  nullify  all  Ian  of  tht  United  States  or  any  State 
which  dtflnt  ai  crimes  itxual  offtnui,  inch  ai  forcible  or  statutory  rapt,  which 
can  bt  emitted  only  by  Man. 

Although  It  Is  absolute  In  Its  term  and  Is  subjtct  to  no  exception 
or  limitation,  whatever,  son*  advocates  of  tht  Amendment  say  It  will  not  strlkt 
down  as  unconstitutional  laws  making  forclblt  or  statutory  rapt  crimes.  Thty  say 
this  Is  so  btcaust  thtst  crlms  an  not  bastd  on  stx.  but  art  bastd  on  tht  unlqut 
physical  characteristics  which  distinguish  nan  and  women  fron  tach  othtr.  Slnct 
thtst  distinguishing  physical  characteristics  dtvldt  nan  and  woman  Into  two  sexes, 
forclbla  and  statutory  rapts  cannot  possibly  bt  exempt  fron  tht  coverage  of  an 
amendment  which  outlaws  all  laws  bastd  on  stx. 

Tht  partial  recital  of  Its  Intscapablt  constqutnets  mitts  it  nanlfast 
that  tht  adoption  of  tht  Equal  Rights  Amendment  would  create  constitutional  and 
legal  chaos  In  America.   It  would  Itava  tht  nation  without  valid  laws  adaquate 
to  regulate  tht  actions  and  relationships  of  nan  and  wonan  and  tht  responsibility 
thty  owa  to  tht  htlpltss  children  thty  create. 

Tht  Amendment  recognizes  this  to  bt  so  by  Stctlon  2,  which  txtends  Its 

effective  date  for  two  ytars  to  allow  Congress  and  tht  States  tint  to  enact  ntw  laws 

to  supplant  thosa  It  nulllflas.   Fldallty  to  truth  conptls  nt  to  obstrvt  that 

tht  only  ntw  laws  tht  Amendment  would  ptmlt  Congress  and  tht  States  to  anact 

would  not  suffice  to  glva  tht  country  sanslbla  government.  Undar  tht  Amendment, 

thty  would  have  to  Ignore  aarth's  most  potent  reality,  that  Is,  that  sax  creates 

and 

physiological  and  functional  dlfftrencts  bttwttn  tht  two  sexes,/ undertake  to 
regulate  tht  Inevitable  constqutnets  of  tht  truth  thty  are  commanded  to  Ignore  by 
laws  phrased  In  genderltss  language  which  does  not  denote  the  sex  of  any  person 
to  whom  they  apply. 

Subject  to  the  exceptions  noted  below,  I  will  not  Indicate  tht  nature 
.of  the  new  laws  Congress  and  the  States  would  bt  compelled  to  tnact  to  supplant 
the  customs  and  laws  the  Amendment  would  nullify. 

Their  nature  Is  suggested  with  accuracy  by  the  article  In  tht  Yale  law 
Journal  for  April,  1971.    I  urge  all  members  of  Congress  and  State  legislatures 
and  all  Americans  who  love  our  country  to  read  and  ponder  what  this  article  says 
on  that  subject. 

The  most  militant  organization  of  women  supporting  the  Equal  Rights 
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Amomtaent,  NOW,  is  revealing  to  tht  nation  In  advance  the  absurd  and  unrealistic 
nature  of  tht  laws  which  the  Amentant  will  command  Congress  and  tht  Statts  to 
tnact  If  It  Is  adopttd. 

NOW  Is  doing  this  by  calling  on  Congress  to  pass  two  pending  bills, 
S.  372  and  H.  R.  100.   Thtst  bills  command  Insurance  companies  to  Ignore  sex  In 
setting  rates  on  health  Insurance,  and  to  require  Men  and  women  to  pay  Identical 
premiums  for  such  Insurance. 

To  comply  with  NOW's  demand,  Congress  must  Ignore  the  economic  truths 
that  Insurance  Is  based  on  risk  and  that  women  under  S5  years  of  age  usually  Incur 
more  health  care  expenses  than  men,  and  compel  men  to  purchase  for  themselves 
personal  maternity  benefits  God  disables  them  to  use. 

If  adopted,  the  Equal  Rights  Amendment  would  imperil  our  national 
security  In  a  precarious  world  where  potential  foes  Indicate  their  ambition  to 
extinguish  all  lights  of  liberty  on  earth  and  subject  all  mankind  to  their  domi- 
nation. 

As  the  article  In  the  Yale  Law  Journal  clearly  discloses,  the  United 
States  would  be  compelled  to  choose  between  having  no  armed  forces  whatever,  or 
having  armed  forces  In  which  men  and  women  would  serve  on  exactly  the  umm 
terms  and  precisely  tht  same  conditions.  There  could  be  no  segregation  by  sex 
In  barracks  or  on  ships,  or  In  training  activities,  or  In  combat. 

In  this  connection,  the  article  makes  these  two  emphatic  affirmations: 

}\  Wstlnctlow  between  single  and  married  women  who  become  pregnant 
will  be  permissible  only  If  the  earn  dlitlnctlon  1s  drawn  between  single  and 
married  men  who  father  children.  (No.l4v  p.  975) 

Z.   Thui,  If  unmarried  women  are  discharged  for  pregnancy,  men  shown 
to  be  fathers  of  children  bom  out  of  wedlock  would  also  be  discharged.  (No.  IS, 
p.  975) 

What  has  been  said  reveals  that  the  constitutional  scholar,  Bernard 
Schwartz,  was  right  In  spying:  \ 

Use  of  the  law  In  en  attempt  to  conjure  away  all  the  differences 
which  do  exist  between  the  sexes  Is  both  an  Insult  to  the  law  and  a  complete 
disregard  of  fact.    (Rights  of  tht  Ptrson,  Vol.  2,  p.  53S) 

The  Equal  Rights  Amendment  Is  Unnecessary 
To  the  extent  that  the  roles  they  enact  In  life  are  the  same,  the 
legal  rights  and  the  legal  responsibilities  of  men  and  women  should  be  the  same. 
This  Is  already  true  under  most  existing  federal  and  state  laws*  and  any  discre- 
pancies which  may  still  exist  do  not  require  the  drastic  Equal  Rights  taemmvrtt 
for  tholr  elimination.   They  can  be  removed  by  simple  legislative  acts. 

Law  ought  not  to  make  any  Invlduous  or  unjust  discriminations  against 

women. 
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In  Its  final  analysis,  tht  argument  its  advocatti  advance  for  Hi 
adoption  Is  that  tht  Equal  Rights  Amudtaent  Is  necessary  to  abolish  legal  dis- 
criminations of  this  nature.   If  this  bt  Its  real  objective,  the  Equal  Rights 
Amendment  Is  totally  unnecessary  for  three  separate  reasons. 

The  first  of  these  reasons  Is  that  the  Constitution  now  outlaws  all 
Invlduous  or  unjust  legal  discriminations  against  women. 

To  be  sure,  the  Supreme  Court  originally  placed  some  absurd  interpreta- 
tions on  the  equal  protection  clause  of  the  Fourteenth  fetnfeent  during  the  years 
following  Its  addition  to  the  Constitution.  For  example.  It  Incorrectly  adjudged 
that  Illinois  and  Virginia  were  not  disabled  by  the  equal  protection  clause  to 
deny  qualified  women  the  right  to  practice  law.  These  and  all  Mndrmd  decisions 
are  now  as  dead  as  the  dodo. 

Ever  since  It  handed  down  Reed  v.  Read2  »a  mi.the  Supreme  Court  has 
consistently  and  rightly  ruled  that  the  due  process  clause  of  the  Fifth  Aaendaent. 
which  applies  to  the  United  States,  and  the  equal  protection  clause  of  the  Four- 
teenth Amenfeent.  which  applies  to  the  states,  make  .  ^  ,     ,  .  , 

every  law.  federal  or  state. 

that  makes  a  distinction  between  the  legal  rights  and  legal  responsibilities  of 
men  and  women,  null  and  void  unless  the  distinction  Is  based  on  reasonable  grounds 
and  Is  Intended  to  protect  women  In  some  role  they  enact  In  Ufa.   Hence,  the  Equal 
Rights  Amendment  is  not  required  co  abolish  any  Invlduous  or  unjust  discriminations 
against  won**. 

The  second  reason  why  the  Equal  Rights  Amendment  Is  not  required  for  this 
purpose  Is  this:  Virtually  every  law  which  In  times  past  made  Invlduous  or  unjust 
discriminations  against  women  has  been  repealed  or  HJudged  unconstitutional,  and 
has  been  supplanted  by  new  laws  prohibiting  discriminations  of  this  nature. 

As  the  United  States  Code  discloses.  Congress  has  enacted  statutes  during 
recent  years  prohibiting  Invlduous  or  unjust  legal  discriminations  against  women 
In  virtually  every  federal  activity,  and  the  like  prohibition  has  been  extended 
by  statute  or  regulation  to  every  state  activity  financed.  In  whole  or  In  part, 
by  federal  funds. 

There  are  few  state  activities  which  are  not  In  this  category,  and 
virtually  all  of  them  are  covered  by  state  laws  prohibiting  Invlduous  or  urrjust 
dlstrli.iti  itlons  against  women. 

The  third  reason  why  the  Equal  Rights  AmenAnent  Is  not  necessary  to 
abolish  Invlduous  or  unjust  discriminations  against  women  h  this:   Congress  and 
the  states  possess  Plenary  power  under  the  existing  Constitution  to  abolish  such 
discriminations  as  may  exist. 
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Using  a  disastrous  blunderbuss  like  tht  Equal  Rights  fcnnfetnt  for  this  ♦ 
purpose  Mould  bt  as  foolish  as  using  an  atonic  bomb  to  got  rid  of  a  ftw  mica.  N 
legislators  Mould  bo  glad  to  abolish  any  remaning  Invlduous  or  unjust  legal  dis- 
criminations against  women  If  tht  advocates  of  tht  amenotaent  would  singly  designate 
then. 

I  know  of  no  Invlduous  or  unjust  discriminations  against  women  of  substanct 
othtr  than  those  arising  In  employment,  where  sow  of  thin  do  not  enjoy  tht  pay, 
tht  promotion,  and  tht  othtr  conditions  of  employment  to  which  thty  art  justly 
tntltltd. 

But  this  Is  not  tht  fault  of  law.  As  a  natter  of  reality,  existing  laws 
prohibit  virtually  all  of  such  discriminations.  Tht  Civil  Rights  Act  of  1964  pro- 
Molts  discrimination  against  Woman  in  employment  In  Industries  oa*)1oylng  15  or 
more  parsons  1f  Its  business  affects  Interstate  commerce,  except  1n  those  Instances 
whtrt  sex  1s  a  bona  fide  occupational  qualification  reasonably  necessary  to  the 
normal  operation  of  tht  enterprise.   Hence,  the  Civil  Rights  Act  of  1964  applies 
to  every  Industry  of  consequence  In  tht  United  States. 

Tht  Fair  Labor  Standards  Act  and  tht  Equal  Pay  Act,  which  apply  to  every 

employer  who  has  a  single  employee  whose  activity  afftcts  interstate  coamrct,  commend 

employers  not  to  discriminate  against  women  and  to  pay  men  and  women  equal  pay  for 
equal  work. 

Furthermore,  tht  President  and  virtually  all  the  departments  and  agencies 
of  the  federal  government  hove  Issued  orders  prohibiting  discrimination  against  women 
In  federal  employment.  Moreover,  state  legislatures  have  adopted  many  enlightened 
statutes  In  recent  years  prohibiting  discrimination  against  women  In  employment. 

In  tht  nature  of  things,  the  lews  prohibiting  discrimination  against 
women  In  employment  art  not  self -executing,  and  must  bt  Invoked  In  judicial  pro- 
ceedings by  those  who  deem  themselves  aggrieved  by  tholr  violations. 

What  has  been  said  makes  It  manifest  that  Congress  and  tht  states  have 
virtually  abolished  all  laws  making  Invlduous  or  unjust  discrimination  against 
women,  and  that  the  claim  that  the  Equal  Rights  Amenotaent  Is  necessary  to  nullify 
any  remaining  laws  of  this  nature  \%  destitute  of  foundation. 

This  truth  Is  not  pleasing,  however,  to  the  most  militant  supporters  of 
the  Equal  Rights  Amendment.   They  are  not  really  concerned  with  legal  discriminations 
of  this  nature.  Their  objective  Is  revolutionary  In  nature.   Stated  simply,  It  Is 
to  destroy  all  existing  legal  distinctions  between  men  and  woewn;  and  to  rob 
Congress  and  the  states  of  the  constitutional  power  to  make  any  legal  distinctions 
between  men  and  women  In  the  future. 
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The  laaj  Wights  tandmant  1»  frpuoMnt  T?  Tft  eMiitlM  0f  utf 
The  Equal  Rights  Amendment  Is  repugnant  to  the  rtalltlts  of  lift,  what 
has  already  own  ,.1d  reveals  why  this  Is  so,  and  «y  be  epitomized  for  Duty's 
sake  a  second  tine  a»  follows: 

God  created  two  sexes,  and  Mde  physiological  and  functional  differences 
bet*™  the..  These  differences  enable  man  and  nmn  io  perpetuate  humin  llf.  on 
earth.  Forthright  custft*  and  laws  are  Indispensable  to  these  realities,  and  to 
the  development  of  the  children  'resulting  from  them.  The  Equal  Rights  Amendment 
undertake,  to  deny  or  defy  the,,  realities  of  life,  and  to  regulate  their  conse- 
quences by  absurd  and  unrealistic  new  1m  phrased  In  genderles,  language  which 
**s  not  denote  that  they  apply  to  the  two  sexes  God  created. 

The  Constitution  Is  the  wisest  Instrement  of  govemnent  the  earth  has 
ever  known.   This  Is  so,  In  large  part,  because  It  embodies  In  a  two-fold  way 
In  Its  provisions  this  aphorism  of  the  British  philosopher.  Thorns  Hobbs: 
ft^domj^poiltlcal  power  divided  Into  saall  fragments.  . 

The  Constitution  divides  the  powers  of  government  between  the  United 
States  and  the  States  by  assigning  to  the  United  States  all  powers  necessary  to 
enable  It  to  act  as  a  national  government  for  all  the  States,  and  by  resorting  to 
the  States  all  other  powers,  tang  the  chief  powers  reserved  to  the  States  Is 
the  power  to  regulate  the  actions  and  relationships  of  the  people  residing  within 
their  respective  borders. 

Furthermore,  the  Constitution  minimizes  the  threat  of  tyranny  arising 
out  of  centralization  of  powers  by  separating  the  dowers  allotted  to  the  United 
States  among  the  Congress,  the  President,  and  the  federal  judiciary. 

The  reservation  by  the  Constitution  to  the  Statetof  the  power  to  regulate 
the  actions  and  relationships  of  the  people  within  their  borders  promotes  good 
govenrnmnt  and  preserves  liberty,  ho  centralized  government  far  removed  from  the 
people  can  be  as  sensitive  or  responsive  to  their  needs  as  the  government  dose  to 
tbeet* 

In  addition  to  vesting  In  the  stater  and  denying  to  Congress  the  power 
to  define  the  legal  rights  and  responsibilities  of  men  and  women  residing  within 
their  respective  borders,  the  Constitution  empowers  the  courts  of  the  states  to 
determine  the  validity  of  their  laws  on  this  subject,  except  In  the  comparatively 
rare  Instances  when  they  violate  some  of  Its  specific  provisions. 

Section  2  of  the  Equal  Rights  Amendment  specifies  that  "Congress  shall 
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have  tut  power  to  enforce,  by  appropriate  legislation,  the  provisions  of  this 
article.  !•  \ 

If  adopted*  the  Cqual  Rights  Amemmttnt  mild  traniftr  from  tht  fifty  states 
to  tht  cantrallzad  national  government  1n  Washington  tht  power  to  regulate  all  tht 
rights  and  responsibilities  of  men  and  women  and  thtlr  obligations  to  tht  children 
thty  crtate  throughout  tht  Unlttd  States. 

Tht  judicial  power  of  tht  states  to  determine  tht  validity  of  thtlr  laws 
on  tht  subjtct  would  shift  Immediately  on  Its  effective  date  from  tht  state  courts  : 
to  tht  Supreme  Court  and  tht  federal  courts  Inftrlor  to  It.  j 

While  tht  amenement  night  bt  Interpreted  to  permit  tht  states  to  continue/ 
to  legislate  on  tht  subjtct  until  Congress  stepptd  In  and  took  over,  tht  tmewmmnt/ 
would  transftr  tht  ultimate  Itglslatlvt  powtr  on  the  subject  from  the  states  to  ' 
Congress  because  the  acts  of  Congress  would  nullify  all  Inconsistent  state  lews  i 
by  virtue  of  the  supremacy  clause  of  Article  VI. 

It  Is  to  be  noted  for  the  sake  of  clarity,  however,  that  on  its  effective 
date  Congress  and  the  states  would  be  robbed  by  the amendment  of  the  constitutional 
powtr  to  pass  any  law  making  the  legal  right  or  liability  of  any  person  dependent 
on  sexual  differences  between  men  and  women. 

This  vast  transfer  of  governmental  powtr  from  tht  states  to  tht  distent 

and  often  Insensitive  national  ^Qvernrntnt  In  Washington  would  Imperil  both  good 

government  and  liberty  to  an  Indescribable  degree.  Woodrow  Wilson,  a  profound 

student  of  the  Constitution,  gave  Americans  this  admonition: 

When  wt  resist  ...  the  concentration  of  power »  we  are  resisting  the 
processes    of  death,  because  the  concentration  of  power  1s  what  always  precedes 
the  destruction  of  human  liberties. 

The  Support  For  tht  Equal  Rights  Amendment 

Support  for  the  Equal  Rights  Amendment  Is  derived  from  an  odd  combination 

of  persons  whose  motives  for  advocating  It  are  Irreconcilable. 

The  majority  of  Its  advocates  do  not  understand  what  It  means  and  will 

do;  whereas  the  minority  of  Its  advocates  do  understand  what  It  means  and  will  do. 

I  digress  momentarily  to  comment  on  what  one  of  Its  most  distinguished 

supporters  In  the  Senate  was  recently  reputed  r.  the  press  to  have  said  when  he 

appeared  before  the  Senate  committee  considering  a  resolution  to  submit  the  proposed 

amendment  to  the  states  again.  On  being  Interrogated  by  members  of  the  Senate  con* 

corning  his  opinions  as  to  what  the  amendment  would  do,  he  declined  to  answer 

their  questions,  and  undertook  to  justify  his  action  In  so  doing  by  saying  the 

questions  were  not  relevant  to  the  legislative  obligations  of  Senators,  and  could 

only  arise  properly  after  tht  amendment  was  adopted,  and  the  Supreme  Court  wes 
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required  In  tht  exercise  of  Its  judicial  duty  to  interpret  It. 

I  tnd  ay  dlgrtsslon  by  observing  that  tht  distinguished  Senator's  reputed 

statement  recalled  to  *y  Mind  this  obstrvatlon  I  often  made  to  high  school  itudtnts 

who  vtsttad  my  dfflce  during  *v  years  In  tht  Stnatt: 

All  of  tht  quttr  animals  In  Washington  art  not  In  tht  Zoo; 
.   some  of  than  art  In  Congress. 

Tht  attltudti  and  Motivations  of  tht  Majority  and    Minority  advocatti 
of  tht  Eqoal  Rights  flmsmfront  art  Incompatible. 

Tht  Majority  of  Its  advocatti  art  not  Itarntd  In  tht  Constitution  and 
tht  laws.  Thty  charlsh  tht  Constitution  as  an  Instrument  of  government.  Thty 
slnply  dislike  soMt  of  tht  rtqulrtMtnts  of  som  of  tht  custom  and  laws  rtlatlng 
to  ntn  and  women;  think  that  thtst  rtqulrtMsnts  Makt  Invlduous  or  unjust  dlscrlmlna- 
tlons  against  women;  and  btlltvt  that  tht  Equal  Rights  fetndmnt  offers  a  btnlgn 
way  to  abolish  thtst  Invlduous  and  unjust  dlscrlMlnatlons  without  Impairing  tht 
Constitution  thty  cherish. 

Tht  Minority  of  tht  'advocates  of  tht  Equal  Sights  taendMent  know  what 
It  means,  and  what  it  will  do.  Thty  Idol lit  tht  conctpt  embodied  In  tht  words 
"equality  of  rights  undtr  tht  law",  and  abhor  tht  exl sting  customs  and  laws  because 
thty  frustrate  tht  practical  consternation  of  this  conctpt  by  taking  tax  dlfftrtncts 
Into  consldtratlon  and  tstabllshlng  dlfftrlng  Itgal  rights  and  rtsponslbllltlts 
for  married  Man  and  women  In  rtsptct  to  thsMstlvts,  ont  another,  and  thtlr  children, 
tnd  differing  Itgal  rtsponslbllltlts  for  all  Man  and  woMtn  In  rtsptct  to  Mlllttry 
strvlces  to  tht  country  both  In  war  and  In  pa  act.  Moreover,  thty.  Maintain  that 
thtst  custoMS  and  laws  frustrate  tht  practical  operation  of  tht  conctpt  of  tqual 
rights  undtr  tht  law  by  giving  widows  economic  protections  thty  do  not  extend  to 
other  persons. 

Tht  Minority  of  tht  advocates  of  tht  emtnotont  support  It  because  It  will 
abrogate  tht  existing  customs  and  laws,  and  makt  a  revolutionary  change  in  tht 
Constitution  to  disable  all  legislative  bodies  In  tht  nation  to  validate  any 
comparable  customs  or  enact  any  comparable  laws  In  the  future. 

Candor  cordis  me  to  assort  that  ytars  of  study  of  what  advocates  of  tht 
Equal  Rights  Amenotent  have  said  In  Its  support  have  not  revealed  a  single  rational 
reason  why  tht  structure  of  our  government  should  bt  altered  In  the  revolutionary 
fashion  tht  amendmnt  contemplates,  or  a  single  rational  reason  why  wives.  Mothers, 
widows,  and  children  should  bt  robbed  of"  the  legal  and  economic  protections  existing 
customs  and  laws  secure  to  them. 

I  am  constrained  to  suggest  that  those  who  advocate  abolishing  tht 
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primary  legal  rtiponilblllty  of  fatten  to  support  tht  chlldrtn  thty  begot,  as 
advocates  of  tht  Equal  Rights  AntfKtaent  do,  ought  to  rtad  and  ponder  verses  3 
to  I  of  chapter  18  of  tht  Gosptl  According  to  Mitthtw,  which  declares  that  It  would 
bt  batter  for  a  parson  who  offtnds  a  child  If  a  grtat  nlllstone  wtrt  hanged  about 
his  neck  and  ht  wtrt  drowntd  In  tht  dtpth  of  tht  sta. 

Slnct  fcerlcan  jurisprudence  extends  to  all  women  tht  option  of  tarrying 
or  rtfralnlng  from  Marrying,  thtrt  Is  no  plact  In  tht  Constitution  for  an  tn^nowent, 
such  as  tht  Equal  Rights  Anendnent,  which  Is  dtllbtrately  designed  to  penalise  women 
who  choost  to  marry  by  robbing  than,  In  tht  nana  of  a  spacious  "equality  ?f  rights 
undtr  tht  1awHv  of  tht  legal  rights  and  economic  protections  existing  customs  and 
laws  glvt  than  as  wives,  mothers,  and  widows.  / 

Tha  support  of  both  stgnents  of  tht  advocates  of  tht  —  nowtnjt  Is  bastd 
on  America's  grtat  dtluslon  that  all  tht  problem  of  lift  can  bt  solved  easily, 
quickly,  and  finally  by  emending  tht  Constitution  or  by  passing  a  law/  Host  of 
Ufa's  problams  art  not  susctptlblt  to  a  solution  of  this  character. 

As  a  gtntral  rule,  thtlr  solution  Is  to  bt  found  In  religion,  tthlcs, 
and  norallty.   Probltns  arising  out  of  rtlatlonshlps  bttwttn  hunan  btlngs  nust 
ordinarily  bt  solvtd  by  nutual  undtrstandlng  and  cooptratlon  on  thtlr  parts. 

Tht  probltns  arising  out  of  tht  Inltlnate  relationship/  bttwttn  husband 
and  wife  can  bt  solvtd  only  by  lova. 

Notwithstanding  thtst  truths,  nany  politicians  giva  a  spttdy  rtsponst 
to  tht  dtnands  of  constltutnts  for  a  constitutional  anendment/or  a  now  law  without 
pausing  to  ask  or  answer  thtst  rtltvant  questions: 

1.  Is  thtrt  really  a  probltn  which  dtnands  solution? 

2.  If  so,  Is  tht  probltn  one  which  Is  susceptible  of  solution  by  a 
constitutional  amendment  or  a  new  law,  or  nust  It  bt  solvtd  In  tone  other  way?  - 

3.  Will  tht  proposed  constitutional  amendment,  If  adopted,  or  tht 
proposed  new  law.  If  enacted,  create  more  serious  problems  than  tht  problem  It 
1s  devised  to  solve? 

Advocates  of  tht  Equal  Rights  Amendment  assert  that  Its  adoption  would 
easily,  quickly,  and  finally  solve  all  the  problem  which  life  brings  to  wonwn. 
They  art  simply  deceiving  themselves.   If  tht  Equal  Rights  Amendaent  were  adopted, 
lift  would  continue  to  bring  to  women  all  of  tht  problems  It  has  always  brought 
to  them,   But  all  legislative  bodies  throughout  the  nation  would  be  Imprisoned  In 
the  constitutional  straltjacket  of  the  amendment,  and  would  bt  rendered  powerless 
to  correct  any  of  these  problems  by  bestowing  solely  upon  women  benefits  or  pro- 
tections, no  natter  how  necessary  or  sensible  the  btstowal  of  such  benefits  or 
protections  would  be. 
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Tht  History  of  tht  Equal  Rights  tatnomant  Wort 
 1      Submission  to  tha  yttfti  


Tht  history /of  tha  btgulllngly  and  dacaptlvaly  phrasad  Equal  Rights 
Amanamant  Is  Intriguing, 

Tht  amandmant  originated  about  1923.   For  soma  ytars  thareafter  soma 
woman  basad  in  tht  City  of  Washington,  Mho  callad  thamsalvts  Tht  National  woman's 
Pary  and  lobblad  for  laglslatlon  for  woman,  sought  In  vain  to  partuadt  Congrtss 
to  submit  It  to  tha  states  for  thilr  consldaratlon. 

At  that  tint  organlzad  prtssura  groups  wart  virtually  nonaxl stent; 
lobbyists  Mara  gantttl;  and  natters  of  Congrtss  did  thtlr  own  Invtstlgatlng  and 
thinking,  basad  thtlr  official  daclslons  on  basic  prlnclplas,  and  sought  powar 
and  Influanct  by  couragaous  and  Intelllgant  laadtrshlp.  Congress  racognlztd  that 
tht  Equal  Rights  Amanftmnt  was  a  wall-lntantlontd  proposal  of  highly  dtvastetlng 
potentialities,  and  for  Many  ytars  courageously  and  wlsaly  rtfustd  to  submit  It 
to  tha  stiUs. 

After  a  pronantss  to  apptasa  btcausa  prtvalant  In  Congrass,  a  Striata 
coaarlttto  reported  tht  propostd  aaamdstnt.  Hhtn  It  was  read  In  tha  Strata,  Carl 
Haydan,  a  wist  Stnator  froai  Arizona,  recallad  a  state  law  which  forbad*  tha 
amploymant  of  woman  in  tht  datp  copptr  mints  of  Arizona  and  submitted  a  ptnclltd 
amtmfctrt  providing,  in  asstnct,  that  tht  Equal  Rights  Amsndntnt  should  not  invali- 
date any  laws  which  gavt  sptclal  protections  or  txtmptlons  to  woman. 

Tht  Stnate  unanimously  adopted  Stnator  Haydan* s  amamfrwnt,  and  tha 
advocates  of  tht  Equal  Rights  Amtmmmnt  refralnad  at  tha  tlma  from  furthar  action 
btcausa  thay  reallzad  that  It  would  thwart  thtlr  tf forts  to  abolish  all  Itgal 
distinctions  bttwatn  man  and  woman. ; 

This  avant  was  reptated  In  tht  Stnate  on  othtr  occasions,  and  gava  visa 
to  a  damand  of  tha  advocates  of  tht  Equal  Rights  Amandmant  that  1t  bt  approvad 
without  tha  Haydan  or  any  othtr  amandtant. 

After  thtst  avants  advocates  of  tha  Equal  Rights  Amantont  partuadtd 
soma  natlonwldt  organizations  of  woman  possessing  tnormous  political  powar  that 
tht  anammmnt  would  llbtrate  woman  from  all  troubltsomt  lagal  problamt,  and  In* 
ducad  tham  to  adopt    tha  amamtaant  without  changt  as  thtlr  Itglslatlvt  goal. 

It  may  bt  an  unfortunate  day  for  tha  United  States  for  politically 
powtrful  groups  to  acctpt  tht  tnactmtnt  of  any  law  or  tht  adoption  of  any  con- 
stitutional amtndntnt  as  thalr  laglslatlva  goal.   This  Is  bacausa  thtlr  ztal  for 
victory  may  dtter  tham  from  Invastlgatlng  and  undarttandlng  tht  Injurious  con- 
stquancts  to  tht  country  of  that  which  thay  stak. 
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This  Ku  boon  true  In  inspect  to  the  Equal  Rights  Amendment.  As  o 
general  rule,  those  Mho  advocate  Its  adoption  In  vote  as  reasons  for  Its  advofecy 
court  decisions  tfiat  have  been  overruled;  and  laws  that  have  been  repealed  or 
adjudged  unconstitutional;  and  Mistakenly  assert  that  lews  affording  protection  to 
wives*  mothers,      widows,  and  helpless  children  constitute  Invlduous  or  unjust 
discriminations  against  all  women.  Moreover,  they  will  not  tike  the  energy  or 
time  to  ascertain  that  Congress  and  the  states  have  already  abolished  virtually 
all  Invlduous  or  unjust  discriminations  made  by  law  against  women. 

One  of  the  disturbing  facts  of  life  Is  that  In  a  controversy  between 
knowledge  and  Ignorance* knowledge  Is  In  peril  because  It  Is  limited,  whereas 
Ignorance  Is  unlimited. 

The  House  passed  H.  J.  Res.  264  embodying  the  Equal  Rights  taandment 

1n  1070.  After  that  event.  Robert  Sherrlll.  the  distinguished  Journalist,  remarked: 

The  eoual  rights  amendment's  Journey  down  the  corridors  of  Congress  has 
so  far  been  ah  1  op ro i stye . lemon! t ration  bflmtjauUtt  achieved  through  a1mo& 
{otal  Ignorance.  " 

I  mode  several  speeches  advising  the  Senate  whet  the  omanofront  means 
and  would  do  when  the  Senate  considered  H.  J.  Res.  264  in  October.  1970.   In  one 
of  them  I  deplored  the  tragedy  that  the  amenetent  would  rob  mothers  of  legal 
rights  and  protections,  and  quoted  the  Yiddish  proverb:  "Cod  could  not  be  every** 
where;  so  He  made  mothers. •  Several  days  later  a  body  of  supporters  of  the  amend- 
ment demonstrated  for  It  on  a  street  In  Washington.  A  lone  dissenter  marched 
beside  them  carrying  a  placard  bearing  the  words:   "God  could  not  be  In  the 
Senate;  so  He  or  She  made  Senator  Ervln." 

I  offered  amenotont  1049  which  stipulated  that  the  amendment  should 
"not  1i|>a1r  any  law  of  the  United  States  which  exempts  women  from  compulsory 
military  service."  The  Senate  approved  my  ememtaent  by  36  yeas  to  33  nays  on 
October  13.   Shortly  thereafter  H.  J.  Res.  264  was  laid  aside  by  sponsors  because 
the  amendmnt's  supporters  implacably  Insisted  that  the  conscription  laws  and 
all  other  laws  had  to  apply  to  men  and  women  without  variation. 

After  the  Senate  approved  my  amendment  exempting  women  from  the  draft 
and  H.  J.  Res.  264  was  abandoned,  the  most  energetic  advocates  of  the  Equal  Rights 
Amtndnent  took  pains  to  insure  that  Congress  would  be  subservient  to  them  the  next 
time  the  Equal  Rights  Amendment  was  presented  to  It., 

At  their  bidding.  Influential  mtmbers  of  the  women's  organizations 
supporting  the  ancndmnt  visited  Ihe  Sen!  tort  and  representatives  they  knew  and 
solicited  their  support.    In  addition,  they  established  In 'Washington  the  most 
powerful  lobby  the  capital  of  the  nation  had  ever  seen. 
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Their  lobbyists  vlslud  Capitol  Hfll  with  a  ml  co^nrable  to  thit  of  the 
locusts  which  plagued  Egypt  In  tht  days  of  Notts  and  Pharaoh. 

Thty  assurtd  Senators  and  Rtprtstntatlvts  that  the  Equal  Rights  Amend»»nt 
was  a  salutary  proposal  which  would  llbtratt  all  women  from  bondage  to  discriminatory 
law;  that  virtually  all  woman  In  America  favortd  It;  and  that  thost  womn  would  bt 
highly  pltastd  by  members  of  Congrtss  who  vottd  for  tht  amemfcent  and  highly 
dlspltastd  by  thost  who  did  not. 

By  cajolery  ,  thty  obtalntd  pledges  of  support  from  matters  of  Congrtss 
who  deplore  tht  Intellectual  labor  of  asctrtalnlng  for  wthmtlvts  what  legislative 
proposals  mean  and  will  do,  or  Senators  and  Rtprtstntatlvts  who  chtrlsh  unduly 
tht  good  will  of  well -organized  prtssurt  groups.  When  a  Senator  or  Representative 
indicated  a  reluctance  to  pledge  hi*  support  to  tht  emenfeent,  thty  e*has1zed 
that  thty  wert  merely  asking  him  to  vote  to  submit  It  to  tht  states  for  thtlr 
consideration  and  wert  leaving  him  fret  to  oppose  Its  ratification  by.  tht  statas 
If  he  afterwards  concluded  It  to  bt  unwist.   If  a  Senator  or  Representative  seemed 
obdurate  to  thtlr  entreaties  for  support  of  tht  amendment,  they  sugpsted  to  him 
that  he  would  sufftr  reprisals  at  tht  polls. 

While  tht  lobbyists  for  the  ememtaent  were  laboring  In  Washington,  the 
overwhelming  majority  of  all  women  in  America  went  about  thtlr  accustomed  ways 
unaware  that  their  existing  and  prospective  rights  and  protections  as  wives, 
mothers,  and  widows  were  In  peril  in  Washington.   For  this  reason,  no  one  In 
Washington  lobbied  against  the  amendment.   Moreover,  with  rare  exceptions,  the 
press  was  Indifferent  to  Its  obligation  under  the  First  Amendment,  and  made  no 
substantial  efforts  to  enlighten  the  nation  concerning  the  meaning  and  devastating 
nature  of  the  amendment. 

When  Representatives  supporting  It  judged  the  time  propitious,  they 
Introduced  the  Equal  Rights  taendment  In  the  House  as  H.  J.  Res.  208.  Their 
judgment  was  unerring,  and  on  October  12,  1971,  the  House  passed  H.  J.  Res.  208 
without  change  by  a  vote  of  354  to  24  «nd  sent  It  to  the  Senate. 

I  was  an  Independently  minded  Senator,  who  was  not  amenable  to  cajolery 
or  threats.  Besides,  I  must  confess  I  was  a  legislative  fool  who  rushed  In  where 
legislative  angels  feared  to  tread. 

The  Senate  debated  the  House-passed  Equal  Rights  Awndnent  In  March, 
1972.    I  remained  on  the  Senate  floor  throughout  the  debate,  fighting  the  amend* 


root/ 5.1  nglehandedl^,    I  pointed  out  the  devastating  effects  the  amendment  would 
have  on  the  legal  rights  and  protections  of  wives,  mothers,  widows,  and  children, 
and  the  drastic  limitations  the  amendment  would  Impose  on  the  legislative  powers 
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df  Congrats  and  tha  states. 

\       In  addition,  [  Introducad  amenitaents  to  raduca  tha  devastating  affacts 
tha  ampndmt  Mould  have  If  It  should  ba  adopted.   I  did  not  moke  many  converts. 
Tha  overwhelming  Majority  of  Senators  had  pledged  themselves  to 'vote  to  submit  the 
amendment^  the  states,  and  absented  thtmselves  from  the  Senate  floor  during  the 
debate.   In\bed1ence  to  their  pledges,  they  marched  Into  the  Senate  when  the 
rolls  mere  called,  and  rejected  all  of  my  amendments  by  margins  abhorrent  to  reason. 

They  defeated  by  a  vote  of  77  to  14  my  amendment  providing  the  Equal 
Rights  Amendment  should  "not  Impair  the  validity  of  any  laws  of  the  United  States 
or  any  state  Mhlch  extend  protections  or  axamptlons  to  Momen."   (Amendeent  No. 1068) 

They  defeated  by  a  vote  of  72  to  17  my  amendment  providing  that  the  Equal 
Rights  Amendment  should  "not  impair  the  validity  of  any  laws  of  tha  United  states 
or  any  state  Mhlch  Impose  upon  fathers  responsibility  for  the  support  of  their 
children."  (Amendnent  No.  1069) 

They  defeated  by  a  vote  of  79  to  11  my  wendnent  providing  that  the 
Equal  Rights  Amendment  should  "not  Impair  the  validity  of  any  laws  of  the  United 
States  or  any  state  Mhlch  assure  privacy  to  man  or  woman,  or  boys  and  girls." 
(Amendment  No.  1070) 

They  dtfaated  by  a  vote  of  71  to  17  my  amandwnt  providing  that  tht 
Equal  Rights  Amenfttnt  should  "not  Impair  tha  validity  of  any  laws  of  tht  United 
States  or  any  state  which  make  punishable  as  crimes  sexual  offenses,"  (Anendment 
No.  1071 ) 

They  defeated  by  a  vote  of  78  to  12  my  amtndnent,  which  was  a  substitute 
for  the  Equal  Rights  Amendment,  providing  that  "neither  the  United  States  nor  any 
state  shall  make  any  legal  distinction  between  the  legal  rights  of  male  and  female 
persons  unless  such  distinction  Is  based  on  physiological  or  functional  differences 
between  them.u   (Amendment  No.  472) 

They  defeated  by  a  vote  of  62  to  9  my  amentfcnent,  which  was  a  substitute 
for  the  Equal  Rights  Amendment,  providing  that  "equality  of  rights  under  the  law 
shall  not  be  denied  or  abridged  by  the  United  States  or  by  any  state  on  account 
of  sex.     The  provisions  of  this  article  shall  not  Impair  the  validity  of  any 
laws  of  the  United  States  or  any  state  which  exempt  women  from  compulsory  military 
service,  or  from  service  In  combat  units  of  the  Armed  Forces;  or  extend  protections 
or  exemptions  to  wives,  mothers,  or  widows;  or  impose  upon  fathers  responsibility 
for  the  support  of  children;  or  secure  privacy  to  men  or  women,  or  boys  or  girls; 


or  make  punishable  as  crimes  rape,  seduction,  or  other  sexual  offenses." 
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•y  rajectlng  my  amendm,nts.  tht  Senate  guaranteed  by  Its  legislative 
history  that  the  objectlv.  of  the  Equ.1  Right,  A»nd»nt  i,  to  convort  the  two 
«*«  created  by  God  into  identical  legal  bolog,  b.»i„g  id.ntlc.1  legal  Hght, 
•nd  ld.ntlc.1  1.g.1  responsibilities  ,t  .11  tlMt  .nd  under  .11  circumstance,. 

Having  don.  this,  the  Senate  pa,«d  tb.  Equ.1  Right,  fc.ndm.nt  without 
change  by  a  vote  of  84  to  8  on  March  22,  1972.  .„d  thu,  concur^  with  th.  House 
In  submitting  it  to  th.  states. 

Th.  s.ven  s.n.tors  who  Joined  M  In  voting  .g,m*t  suhmlMlon  m 
S.n.ton  Bennm.  Buckley.  Cotton.  F.nn1n.  Goldwater.  H.nsan.  .nd  Stennls.  They 
were  noted  for  thalr  indomitable  political  courage. 

After  all  of  my  amendment,  had  bnn  rejected  and  shortly  before  th.  Senate's 
Jlnal  vota.  I  Md.  these  extemporaneous  rasarks  In  th.  Senate: 


 .  lM>  u  the  most  drastic  proposal  for  omenda»nt  to  th.  Constitution 

rwoMfldad  or  supported  In  th.  history  of  this  nation.     .  .  if  itla 
by  tha  Jtates  ...  the  federal  systee>.  which  contemplate,  anNndestructlbii'u^M 
composed  of  instruction  sutes.  ...  will  be  substantl.lly  d«t™£d  IlV^ii 
1«fl1«1jt1ve  power,  relating  to  th.  Mnifo1d  ElitlSnt  of  2  SSS'Jm  be 
concentrated  In  the  Congress  of  the  United  States.  Not  only  thatTbut  tte  ultimate 

5L"rf  ?°^frl,1on  In  which  he  said  that  when  we  resist  the  concentre- 

of  SoSlrfl2l2I5TS^^2rriL.TLrt 81  *^ th#  2"*'""  of  death  because  concentration 
or  power  always  precedes  the  destruction  of  humn  liberties. 

.       ' J?1*"..*  W  tribute  to  the  wall  band  --  an  exceedingly  snail  band 
of  stouthearted  Senators  who  have  shared  my  views  In  respect  to  thi  aqua  rights 
amr.dmnt  and  have  supported  my  .f  forts  to  bring  son.  dogre.  of  ordorout  "f  the 

U%\ it  tAV^T  'Kltf  ,,,lShfM  S!1cn       •"»»•  1f  *h1s  "endJlen? 
15.15  II     I  m  States.   It  will  Invalidate  thousands  of  laws  which  Mice  leoal 
distinctions  between  men  and  women,  m»ny  of  which  are  based  upon  entirely  rational 
grounds  and  a  recognition  of  the  fact  that  God  did  create  two  sexes?  ,r,"on,, 

*i  ..i?J?!ke  U  c!rta1n  th,t  the  fual  rt9hts  "»ndtsent  would  not  compel  the  Congress 
2i^LlC5!,J5  OT»lM7.«!«tory  service  when  there  was  no  necSstftyfo? w 
doing.  They  sought,  and  sought  In  vain,  to  make  It  certain  that  the  daughters  of 
^1  »Su^i7!hb,.2fnt  1ntL c0"*,t  t0  d1e  «*r  to  be  maimed  by  the  bayonets,  the 
oWelSy.'  napalm,  th.  poison  gai.  and  the 

1mm,  «f  ^tfOlStoum,k5  'J**1?  that  the  Utn  of  tht  sut«  •"<»  tn. 

tVZiZL  S!d  ™£r^1SLe2^p?)t,ctl?nVnd  "•"ftlons  to  woman  In  general  and 
IL \Zl££^L£&  !rt<towsJn  P'rtlcular,  which  co-monsense  and  reality  and 
^.!X«         ;V"n!l!!d  h,v«  ,5°»m  40  *  """"I  to  enable  them  to  perform  tn*«r 
Si! Ml?»  5-,?d-.76t5*r'  ,nd  l2  5xUnd  t?^1?1?"  children  the  nurtures  wMc, 
they  require  In  their  Infancy,  and  to  give  them  the  training  necessary  to  their 
^iJft"*!  «nd  spiritual  development,  were  not  outlawed  by  this  amendmSn*  They 
sought  to  do  that  In  vain. 

*w     ^  They  also  sought  to  make  certain  that  the  laws  which  Imposes  upon  hus  ands 
the  primary  obligation  to  support  their  wives,  and  upon  fathers  the  on  iary  c'«  %- 
gatlon  to  support  their  children,  would  not  be  abrogated  by  this  inenJne  t.  Th  ' 
also  sought  to  do  that  1n  vain.  n 

^  *       V^l  a1s0  souflht  t0  make  certain  that  the  laws  of  the  United  I  :ates  ind 
the  laws  of  the  states  which  secure  privacy  -  an  Invaluable  right  —  to  and 
women  and  to  boys  and  girls  wcild  not  be  abrogated  by  this  amendment.  They  sought 
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Thty  also  sought  to  make  certain  that  mature  men  would  not  90  unwhlpped 
of  Justice  If  thty  seduce  Innocent  and  virtuous  women  undtr  promises  of  marriage, 
or  If  thty  hava  carnal  knowledge  of  Immature  girls  undtr  tht  agt  of  consent,  or 
1f  thty  transport  torn  and  girls  In  Interstate  or  fortlgn  commerce  for  tht  purpost 
of  dtbauchtry  and  prostitution.   Thtst  stouthtarttd  Senators  also  sought  that  objec- 
tlvt  In  vain. 

Tht  stouthtarttd  Stnator$v  who  stood  by  mt  In  this  fight,  and  I  havt 
sustained  an  overwhelming  dtftat.  But  I  btlltvt  that  we  havt  susUlntd  this  dtftat 
undtr  circumstances  In  which  dtftat  strvts  bttttr  than  victory  to  shake  tht  soul 
and  ltt  tht  glory  out.   I  say  to  thost  stouthtarttd  Senators  who  supported  aw  in 
this  fight  that  thty  can  lay  to  thtlr  htarts  tht  satisfaction  that  thty  havt  not 
aldtd  in  an  effort  to  crucify  American  womanhood  upon  tht  cross  of  dubious  equality 
and  specious  uniformity.  Thty  havt  pursued  this  courst  btcaust  thty  cannot  blind 
themselves  to  tht  proposition  that  whtn  God  crtated  mankind,  ht  crtated  then  malt 
and  female. 

I  cannot  vote  for  this  resolution  on  final  passage. 

I  sincerely  htpt  that  tht  State,  legislatures  will  give  strlous  considera- 
tion to  all  the  arguments  whjch  havt  been  madt  for  tht  resolution  and  all  tht 
arguments  which  havt  been  madt  against  tht  resolution.   I  hope  they  will  not  agree 
to  a  constitutional  amendment  wh'ch  would  compel  Congress  to  send  my  5-year-old 
granddaughter  on  a  subsequent  occasion  Into  combat  with  armed  enemies  of  the  United 
States  where  they  are  millions  and  millions  and  millions  of  men  available  to  perforin 
that  duty. 

Mike 

Immediately  after  I  yielded  the  floor,  Majority  leaded/Mansfield,  a  most 

gracious  man,  said: 

Mr.  President  ...  may  I  extend  my  congratulations  to  the  distinguished 
senior  Senatoi  from  North  Carolina,  for  the  fight  he  has  waged  In  all  honesty,  with 
deep  conviction,  and  with  great  vigor. 

If  this  constitutional  amendment  Is  adopted  In  the  Senate  by  a  two-thirds 
vote,  it  will  not  be  a  catastroplc  defeat  for  the  distinguished  Senator;  but  If 
defeat  there  1s,  It  will  be  an  honorable  defeat  because  he  has  stated  his  case  with 
cogency  and  clarity,  and  he  hes  waged  the  good  fight  for  what.he  thinks  Is  right, 
and  perhaps  history  will  prove  him  right.   But*  as  the  SenatgRiis  Indicated,  It  Is 
going  to  take  three-quarters  of  the  states  to  affirm  or  to  approve  what  Congress 
will  have  done  If  this  body  this  afternoon  passes  the  constitutional  amendment  by 
a  two-thirds  majority,  and  that  remains  to  be  seen. 

I  want  to  pay  my  deepest  respects  to  the  distinguished  Senator  not  only 
for  the  fight  he  has  waged,  consistently  and  with  clarity,  but  also  for  the  fact 
that  he  Is  the  only  member  of  this  body  who,  since  we  returned  to  the  second 
session  of  this  Congress  on  January  18,  has  been  engaged  1n  debate,  day  In  and  day 
out,  without  fall.   He  has  been  the  first  member  to  come  Into  the  Chamber,  along 
with  the  joint  leadership.  Almost  always  he  has  been  the  last  member  to  leave. 

So  I  commend  the  distinguished  Senator  for  the  remarkable  physical 
stamina  he  has  shown,  and  I  honor  him  for  the  Intellectual  Integrity  he  has 
displayed.  ** 

I  now  disclose  what  I  learned  from  private  conversations  past  numbering. 

Many  Senators  and  Representatives,  who  were  pragmatic  politicians*  voted 
to  submit  the  Equal  Rights  Amendment  to  the  States  notwithstanding  they  realized 
Its    true  meaning  and  Implications.   To  quiet  their  consciences,  they  laid  the 
flattering  unction  to  their  political  souls  that  they  were  voting  to  submit  and 
not  to  ratify;  that  the  states  would  ascertain  the  devastating  nature  of  the 
amemftnent  and  refuse  to  ratify  It;  and  that  they  could  acquire  or  retain  the  good 
will  of  advocates  of  the  amendment  by  passing  the  buck  to  the  states  and  voting  to 
submit  the  amendment  to  them  without  harming  tht  country. 
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After  all,  pragmatic  politicians  resemble  m«od  m  one  respect.  They 
■ovt  In  usurious  ways  their  wonder*  to  perform. 

Tht  History  oftht  Equa'  Rights  Amendttnt  After 

 its  «imi- to  ga  jaai  

Tho  Constitution  required  tht  affirmative  vote  of  38  states  to  ratify 
tht  Equal  Rights  Amanfeent. 

A  number  of  lUtc  ltglslaturtt  shartd  In  tht  tuphorla  wtitch  tht  submission 
of  tht  tmeiKtaent  gava  to  Its  advocates,  and  In  consequence  22  statts  vottd  to  ratify 
It  by  November,  1972,  without  ••king  any  rtal  tffort  to  dtttntfnt  Its  waning* 
or  consequences. 

Some  patriotic  and  knowledgeable    Atarlcans,  chiefly  women,  wtrt 
alarmed  by  this  trend.  With  meagre  financial  rtsourcts  and  virtually  no  aid  froai 
proftsslonal  politicians,  thty  assumed  tht  formidable  task  of  tducatlng  tht  American 
ptoplt  and  sUtt  ltglslators  In  rtsptct  to  tht  trut  slgnlflcanct  of  tht  Equal  Rights 
Amenfeent  and  *at  it  would  do  to  tht  Itgal  rights  and  protections  of  mm  In 
gtntral  and  trim,  mothers,  widows,  and  chlldrtn  In  particular  and  how  It  would 
shift  tht  legislative  and  Judicial  powars  of  tht  SO  statts  to  Congrats  and  tht 
Supreme  Court  at  Washington  if  it  should  bt  rati f ltd. 

Thttt  patHotlc  and  knowledgeable  Americans  did  an  exceedingly  good  Job. 
As  a  rtsult,  state  ratifications  of  tht  Equal  nights  feenfent  slowtd  and  finally 
tndtd  altogtthtr.  Otspltt  stuptndous  propaganda  and  throats,  tht  advocates  of 
tht  emencfcent  Inductd  only  35  states  to  ratify  It,  and  flva  of  tht  ratifying 
states  rtsclndtd  their  ratifications  after  thty  ltarntd  tht  truth  about  tht 
amendment. 

Advocates  of  tht  amendment  undoubtedly  deterred  othtr  states  which  had 
ratlfltd  frcti  rescinding  thtlr  prtvlous  action  by  thtlr  contradictory  contention 
that  states  which  had  rtjtcttd  tht  ememtaent  could  changt  thtlr  minds  and  ratify 
It,  but  states  which  had  ratlfltd  It  could  not  changt  thtlr  minds  and  rtjtct  It. 

As  a  matter  of  constitutional  truth,  states  falling  In  althtr  of  thtst 
categorlts  have  tht  i  «er  to  changt  thtlr  minds  and  rtvtrse  thtlr  prtvlous  decisions 
until  a  proposed  constitutional  amendeant  has  bttn  actually  added  to  the  Constitution 
by  the  ratifying  votes  of  three-fourths  of  all  the  states. 

The  congressional  resolution  subaHttlng  the  Equal  Rights  ftnendnent  to 
the  states  In  1972  limited  tht  period  for  ratification  to  the  ensuing  seven  years, 
the  period  habitually  designated  by  Congress  In  such  cases. 

As  the  seven  years  were  ntarlng  their  end.  It  became  obvious  that  three- 
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fourth!  of  tht  itatas  would  not  ratify  tht  aaandaant  btfort  tht  daadllna  for  ratted 
cation  axplrtd,  tnd  tht  than  Misting  Congress,  which  was  claarly  subservlant  xJ 
tht  advocatas  of  tht  amndaant,  took  an  action  without  pracadant  In  tht  annals' 
of  tht  country.   ?t  undertook  to  txttnd  tht  tint  for  ratification  for  three  addi- 
tional years  by  Mjorlty  vott*  of  tht  members  of  Us  two  houses. 

Tht  proposal  to  txttnd  tht  tlm*  for  ratification  was  consldtrtd 
Initially  by  a  Stnatt  committee  ctaliWby  my  good  fHtnd  Stnator  Birch  Bayh, 
of  Indiana,  tht  most  tloqutnt  champjoh  of  tht  amendnjnt  In  tht  Stnett/  Hhtn  I  . 
apptartd  btfort  tht  committee  In  opposition  to  tht  proposal,  I  chargtd  that  tht 
amendment  Mould  convert  men  and/ women  Into  legal  btlngt  of  tht  ntuttr  gtndtr, 
and  propounded  tht  rhttorlcaUqutstlon:    "Who  would  want  to  merry  a  being  of  tht 
ntuttr  gtndtr.-  Stnator  Bayh  rtspondtds   -I  wouldn't."  I  retorted:  -Birch, 
that's  tht  most  Intelligent  rtmrk  you've  made  slnct  tht  committee  met . " 

In  txttndlng  tht  tint  for  ratification,  Congrtss  rtpudlattd  Article  V 
undtr  which  It  had  to  act,  and  tht  dtclslon  of  tht  Supreme  Court  In  Dillon  v. 
Gloss  corrtctly  Inttrprttlng  that  Artlclt. 

Hhtn  It  txttndtd  tht  ptriod  for  ratification,  Congrtss  In  rt  Jlty  sub- 
mi  tttd  tht  amendment  to  tht  states  a  stcond  tint.    It  had  no  power  to  do  so. 
Article  V  txprtssly  nqulras  a  vott  of  two-thirds  of  tach  Housa  of  Congrtss  as  con- 
ditions precedent  to  submitting  a  proposed  amendment  to  tht  states. 

Tht  Supreme  Court  rightly  declared  in  Dillon  V.  Gloss3  that  tht  proposal 
of  a  constitutional  amendment  by  Congrtss  and  Its  ratification  by  tht  statts  art 
not  unrelated  acts,  but,  on  tht  contrary,  art  succetdlng  steps  In  a  single  endeavor; 
that  a  proposed  amendment  must  be  ratified  by  the  requisite  number  of  statts  within 
the  period  reasonably  specified  by  Congress  In  tht  resolution  submitting  It;  and 
that  tht  statts  cannot  vott  upon  It  afttr  that  ptriod  unltss  Congrtss  submits  It 
to  them  Ma  second  time." 

Tht  advocates  of  tht  amendment  sought  the  extension  of, the  time  for 
ratification  rather  than  a  resubmission  of  tht  amenfeent  to  the  states  because 
they  believed  that  ratifications  made  during  the  seven  years  specified  In  the 
original  resolution  would  remain  In  effect  during  the  extended  period. 

They  ware,  I  submit*  Indulging  an  idle  hope.   Virtually  all  state 
resolutions  ratifying  the  amendment  expressly  condltldntd  thtlr  effectiveness  on 
the  requisite  number  of  statts  approving  It  within  seven  ytars  after  1972. 

During  tht  extended  ptriod  of  thrtt  years,  advocates  of  the  Equal  Rights 
Amendment  sought  by  propaganda  and  threats  without  precedent  In  the  nation^ 
history  to  Induce  other  states  to  ratify  It,  Not  a  single  state  did  so. 
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A»  tht  extended  period  mi  wiring  Hi  and,  the  States  of  Ariun* 
and  Idaho  and  nwerous  state  legislators  sought  a  declaratory  judgtent  In  tht 
United  States  OlitHet  Court  for  tht  District  of  Idaho  decrwlng  that  Congrtst 
had  no  power  undtr  tha  Constitution  to  extend  tht  tlw  for  ratification  of  tha 
awndwnt  beyond  tha  savan  yaart  originally  datlgnatad  by  It.  and  that  tha  five 
itates  had  the  power  under  the  Conttltutlon  to  rttdnd  their  original  ratifying 
votes. 

I  filed  an  arid  curae  brief  in  the  case  In  behalf  of  sons  state 
legislators,  and  mi  anxious  for  the  presiding  judge.  Judge  Marion  J.  Calllster. 
Chief  Judge  of  the  United  states  District  Court  for  the  District  of  Idaho,  to 
decide  the  case  on  Its  writs. 

One  of  the  defendants  In  the  case.  NOW.  clearly  indicated  that  It  never 
wxnted  tha  Court  to  sake  a  ruling  on  the  Writs,  and  convinced  w  that  It  ought 
to  change  Its  corporate  nana  from  NOW  to  NEVER.  When  It  seated  to  be  feasible 
for  Judge  Calllster  to  sat  the  case  for  hearing  on  Its  emits,  NOW  habitually 
■ede  a  dilatory  notion  to  prevent  his  so  doing. 

Finally.  however,  all  of  NOT s  dilatory  notions  were  adjudgad.  and  Judge 
Calllster  node  his  ruling  on  the  writs.  In  an  opinion  of  surpassing  excellence, 
he  decreed  that  Congress  bed  exceeded  Its  constitutional  power  In  extending  the  tlw 
for  ratification  of  the  awndaent.  and  that  the  five  states  had  terely  exercised 
their  constitutional  power  In  grinding  their  prior  ratifying  votes. 

NON  and  tha  other  losing^  Itlgants  appealed  this  ruling  directly  to 
the  Suprew  Court.  Before  the  Supresa  Court  could  pass  on  their  appeals,  the 
conblned  ten  years  allowed  by  Con,gress\to  the  states  for  consideration  of  the, 
awnftwnt  expired  without  three-fourths  of^thet  ratifying  It,  and  the  Suprest 
Court  ruled  that  this  event  rendered  the  constitutional  questions  raised  In  the 
case  moot. 

Conclusion 

When  they  frawd  and  ratified  the  Constitution,  the  Founding  Fathers 
contemplated  that  the  United  states  would  be  a  free  and  Intelligent '*ept<*11c. 
In  the  nature  of  things,  they  were  con** lied  to  entrust  tti  future  to  the  persons 
destined  to  exercise  the  governmental  powers  It  ordains. 

The  Founding  Fathers  clearly  contemplated  that  Senators  and  Representa- 
tives participating  in  amending  thf  Constitution  under  Article  V  would  bo  persons 
of  political  courage,  intellectual  Integrity*  and  complete  devotion  to  the  country; 
and  that  their  decisions  on  proposals  to  amend  the  Constitution  would  be  made 
solely  on  the  basis  of  the  general  welfare  of  the  United  States. 
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They  certainly  did  not  contemplate  that  Congress  would  vote  to  submit 
a  propose  amenftwnt  to  the  states  to  aggrenJIze  the  political  fortunts  of  Its 
meters,  or  to  curry  favor  with  organized  prttturt  groups,  no  mtter  how  powerful 


About  1850,  Thorns  Babblngton  fecaulay,  tht  wist  British  essayist* 
historian,  and  statesman,  made  this  caustic  cogent  conctmlng  muter*  of  tht 
British  House  of  Colons: 

u  .  .  Th"  mfkmri  irt  mr*  conctrntd  about  tht  stcurlty  of  thtlr  stats  than 
about  tht  stcurlty  of  thtlr  country. 

Tht  alacrity  with  which  Congrtss  mode  obtlsanct  to  tht  powtrfully 
organized  supporters  of  tht  Equal  Rights  Amendment  and  thtlr  lobbyists  In  sub- 
witting  tht  amendment  to  tht  states  and  In  txtendlng  tht  tint  for  its  ratification 
trfwn  It  floundered  tngtndtrtd  tht  ftar  In  tht  htarts  and  Kinds  of  multltudar  of 
Americans  that  Nacaulay's  caustic  comnt  about  tht  members  of  tht  British  Houst 
of  Comons  now  appllts  with  equal  truth  to  Stnators  and  Representatives  In  tht 
American  Congress. 

Notwithstanding  tht  alacrity  of  Congrtss  In  thtst  rtsptcts,  and  notwith- 
standing tht  untiring  tf forts  of  advocates  of  tht  mwnfeent  to  Induct  such  action 
by  them  by  political  prtssurts  and  economic  throats  previously  unknown  In  America, 
tht  requisite  number  of  states  rt fused  to  ratify  tht  Equal  Rights  Jmntent  within 
tht  combined  period  of  ten  ytars  after  the  true  Meaning  of  Its  beguiling  and 
deceptive  words  were  exposed.  Tht  refusal  of  the  states  to  ratify  make  It  manifest 
to  persons  willing  to  face  reality  that  tht  vast  majority  of  all  Americans  who 
art  Informed  on  the  subjtct  art  now  opposed  to  tht  Equal  Rights  faemfcwnt. 

These  Illuminating  events  ought  to  enlighten  advocates  of  th*  Equal 
Rights  Amendment  as  well  as  Congrtss.   Despite  thtlr  Illuminating  power,  however, ' 
unrelenting  advocates  of  the  amentont  art  Ignoring  them  and  demanding  that  Congrtss 
resurrect  the  repudiated  amendment  and  submit  It  to  the  states  again. 

If  It  will  courageously  and  Intelligently  reject  this  demand,  Congrtss 
will  do  much  to  allay  tht  ftar  of  multitudes  of  patriotic  and  thoughtful  Americans 
that  senators  and  Representatives  are  more  concerned  about  the  security  of  their 
congressional  seats  than  they  art    about  tht  stcurlty  of  our  country. 

The  Constitution  Is  the  most  precious  Instrument  of  government  tht 
earth  has  ever  known*   For  years  1  have  studied  It  and  fought  to  preserve  It  for 
the  benefit  of  all  Americans  of  all  generations.  During  those  years,  1  have 
devoted  much  energy  and  time  to  the  Equal  Rights  Amendment  and  Its  Implications. 


If  I  survive  until  September  27,  1983,  I  will  be  of  the  age  of  four  score 


or  well -intent lofied  those  pressure  groups  might  be. 
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end  atvtn  yters.  *  political  aetltlons  havt  venlshtd,  !  stall  tht  political 
acclaln  and  support  of  no  parton. 

I  have  told  tht  truth  about  tht  Equal  Rights  ftaendnent  slnply  bocauoo 
I  low  *  country.  Tht  tana  notlve  constraint  m  to  next  torn  concluding 
observations  about  anandlng  tht  Constitution. 

Constitutional  anennwsnts  art  "for  kttps.*  Unllfct  ordinary  law,  thty 
cannot  bt  taslly  repealed.  Ones  adopted,  thty  can  bt  ranovtd  frm  tht  Constitution 
only  by  Mans  of  tht  anandator-y  proctss  crtattd  by  Article  V.  Consequently .  a 
constitutional  wantwwt,  onct  adopted,  nay  rantln  In  tht  Constitution,  and  blast 
or  curst  taerlca  until  tht  last  lingering  ocho  of  Gabriel's  horn  triable*  Into 
ultlnett  slltnct. 

Contrast  and  tht  tutts  should  act  cautiously,  advisedly,  sobtrly,  and 
without  taction  than  thty  art  atktd  to  add  an  antndnent  to  tht  Constitution,  thty 
shpuld  never  adapt  an  Mtndaant  unltss  1t  Is  calculated  as  wall  as  Inttndad  to 
pronott  tht  general  waif  art  oV  tha  Unlttd  States.  Thty  should  spurn  ill  anendatory 
proposals,  such  aa  tha  Equal  Rights  Anendatat,  which  art  Irrational  or  mimical, 
Irrespective  of  tht  political  power  and  good  1nttnt1ons  of  thost  who  advocate  thtai. 

In  conclusion,  I  afflm  that  ay  protracted  study  of  tht  Equal  tights 
AaenAaent  and  Its  disastrous  implications  has  Inplanttd  IndtHbly  1n  ny  irtnd  thtst 
abiding  convections: 

1.  No  Stnator  or  Rtprostntatlvt  In  Congrats  ought  to  vott  to  submit 
tha  antn*ent  to  tha  states  unless  ha  hontstly  btUtvts  that  Cod  nadt  a  aristaka  by 
craatlng  two  sexes  to  ptrpttuaU  hunen  Ufa  on  aarth,  and  that  tht  antnntant  . 
constitutes  an  appropriate  way  to  corrtct  this  artstake  of  God  Insofar  as  It  Is 
corractlble  by  huntn  law. 

2.  No  Manor  of  a  state  Itglslaturt  ought  to  vott  to  ratify  tht  Equal 
Rights  AnenJeent  unlass  he  honestly  believes  that  he  and  his  legislative  colleagues 
art  Mentally  Inconpetent  to  enact  laws  to  govern  tht  actions  and  relationships 

of  nan  and  wontn  within  the  borders  of  their  states,  and  that  their  existing 
constitutional  power  to  enact  such   laws  ought  to  be  transferred  from  then  to 
Senators  and  Representatives  of  the  other  49  states  sent  to  Washington  to  repre- 
sent then  In  Congress. 

Sous 

1.  Kirbury  v.  MtdUon.  (1803)  1  Cranch  137,  2  LEd.60. 

2.  Read  v.  Rwd,  (1971)  404  U.S.  71,  30  L.Ed. 2d  225,  92  S.Ct.  251. 

3.  Dillon  v.  Glost.  (1921)  256  U.S.  368,  65  L.Ed.994,  41  S.Ct.  510. 
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TUTXtKHTY  ON  THE  EQUAL  EIGHTS  AMENDMENT 


BT  PHYLLIS  8CHLAFLY 


1 


X  am  Phyllis  SchUfly  of  Alton,  Illinois,  a  hociemaksr  and  mother  of 
six  children,  a  member  of  tha  Illinois  Bar,  and  tha  president  of  Eagla 
Forum,  a  national  pro-family  movement. 

Tha  Equal  Rights  Amendment  (EM)  was  voted  out  of  Congress  on  March 
22,  1974,  and  was  dabatad  in  Stata  Capitols  from  that  day  until  tha 
axpiration  of  tha  extended  time  pariod  at  midnight  on  Juna  30,  1982. 
Despite  that  extensive  consideration,  fifteen  states  never  ratified  ERA, 
and  five  states  which  originally  ratified  ERA  thereafter  changed  their 
minds  and  rescinded.    Therefore,  at  the  end  of  the  ten-year  period,  20 
of  the  50  states  were  on  record  as  saying  NO  to  the  Federal  ERA.  It 
takes  only  13  states  to  prevent  a  change  to  the  U.S.  Constitution. 

Constitutions  are  purposely  Made  difficult  to  amend,  whether  they 
be  constitutions  of  a  nation,  state ,  corporation,  or  organisation. 
Amending  the  United  States  Constitution  requires  a  contemporaneous 
consensus  of  a  super-ma jo? ity  of  three- fourths  of  the  states.    To  induce 
a  constitutional  change  that  lacks  the  support  of  a  super-majority  is 
not  in  the  best  interests  of  a  democratic  republic.    We  had  one  such 
experience  with  the  Prohibition  Amendment.    We  don't  need  another  with 
ERA. 

The  emotional  issues  involved  with  the  right  to  drink  alcohol  are 
vastly  exceeded  by  the  emotional  issues  involved  in  the  legal  effects  of 

ERA.    BRA  touches  more  divisive  and  deeply-held  beliefs  than  any  other 
Congressional  issue. 

The  Illinois  General  Assembly  voted  on  ERA  at  least  once  every  year 
for  ten  years.    The  BRA  experience  was  disruptive,  divisive,  and 
destructive  of  responsible  law-making. 

In  the  final  weeks  of  the  ERA  battle  in  May  and  June  of  1982,  the 
State  Capitol  at  Springfield,  Illinois,  became  a  three-ring  circus.  On 
the  first  floor  of  the  Capitol,  seven  pro-ERA  hunger  strikers  demon- 
strated in  wheelchairs  and  on  stretchers.    On  the  third  floor,  another 
l,ro-RRA  group  called  the  "chain  gang"  chained  themselves  to  the  Senate 
Chamber  door  and  lay  on  the  floor  night  and  day  so  that  Senators  had  to 
step  over \t hem  to  get  to  their  desks.    Across  the  rotunda  in  the  House, 
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another  platoon  of  the  "chain  gang"  lay  down  in  front  of  the  Speaker'* 
rostrum  and  forced  la^pfcaJLatlva  bualnaaa  to  a  halt. 

Still  anothar  group  of  pro-BRA  demonatratora  pourad  pigs'  blood 
(bought  from  a  packing  houaa)  on  our  flaga  and  on  tha  marble  floora, 
writing  in  blood  tha  namea  of  tha  Laglalatora  whom  thay  hatad  tha  moat. 
I  have  appandad  to  ay  testimony  two  newspaper  photographs  of  tha  pouring 
of  tha  blood  and  of  tha  -chain  gang"  and  ask  that  they  be  publlahad  with 
my  testimony. 

Unfortunately,  theae  antica  cannot  be  dismissed  aa  eerely  thoae  of 
a  radical  fringe.    The  pro-BRA  Laden  in  and  out  of  the  Legislature 
gave  every  appearance  of  hoping  that  theae  ugly  tactica  would  force 
Ulinoia  to  ratify  BRA.    Fortunately,  illinoia  had  enough  Legialator. 
who  refuaed  to  allow  the  Constitution  to  be  amended  by  auch 
ahenanigana. 

Some  have  argued  that  Congreaa  ahould  vote  out  BRA  and  "let  the 
atatea  decide."    But  the  atatea  have  already  decided,  and  the  anawer  ie 
HO.    It  aieply  isn't  fair  to  put  thia  monkey  on  the  backa  of  State 
Legislators  again  after  ten  years  (the  original  seven  years  plus  the 
unprecedented  three-year  extension  which  a  Pederal  Court  ruled  was 
unconstitutional).    At  the  very  least,  we  need  a  cooling-off  period. 

In  all  fairness,  why  not  give  the  atatea  the  opportunity  to  vote  on 
the  school  Prayer  Amendment?  The  atatea  ahould  get  the  right  to  vote  on 
that  amendment  before  being  aent  BRA  again. 

Mr.  Chairman,  if  you  were  supporting  a  piece  of  legislation,  and 
you  hadn't  been  able  to  get  it  paaaed  for  ten  yeara,  wouldn't  you  aak 
youraelf,  how  can  I  amend  it  ao  aa  to  gain  more  support  and  counter  some 
of  the  criticiaaa  againat  it?    Thia  ia  the  way  the  legislative  process 
worka  in  a  democratic  republic.    The  testimonies  presented  to  thia 
Subcommittee  by  the  ERA  proponents  reveal  a  stubborn  refuaal  to  addreaa 
the  legal  effecta  of  BRA,  plus  a  preoccupation  With  economic  and  socio- 
logical conditions  which  would  not  be  affected  by  BRA.    Yet  the  legal 
effecta  touch  auch  sensitive  areas  that  they  cannot  be  Ignored,  we 
thank  APL-CIO  President  Lane  Rlrkla. i,  a  pro-BRA  witneas  before  thia 
Subcommittee  on  September  14,  for  recognising  that  Congreaa  must  deal 
with  the  subatantlal  issues  in  BRA  auch  aa  abortion  and  the  military. 

Therefore,  I  pre  pose  a  aerlea  of  amendments  which  would  addreaa  the 
major  criticisms  of  the  Equal  Rlghta  Amende-tnt.  \ 
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<1>  THU  article  shall  not  be  construed  to  mfflaii  •»D^nd  or 
gaaggM  »av  right  to  abortion  or  the  funding  thereof. 

The  most  Immediate  and  costly  effect  of  BRA  would  probably  bo  to 
mandate  taxpayer-funding  of  abortion  by  Baking  the  Hyde  Amendment 
unconstitutional.    Thla  would  reveree  the  5-to-4  U.S.  Supreme  Court 
declelon  In  Barrle  v.  McKae  (19S0).    This  effect  Is  foreehadowed  In  the 
recent  U.S.  Supreme  Court  declelon  In  Newport  Mews  Shlobulldlpg  a  Drv 
Dock  Co.  v*  Equal  Employment  Opportunity  Commioslon  (77  L«  Id.  2d  §9, 
June  20,  1903),  in  which  Justice  Stevens,  joined  by  six  other  Justlcoo, 
wrote*    "The  Pregnancy  Discrimination  Act  has  now  made  clear  that,  for 
all  Title  VII  purposes,  discrimination  baaed  on  a  woman's  pregnancy  le, 
on  its  face,  discrimination  because  of  her  sex."    (Id.  at  103) 

In  a  footnote,  Justice  Stevene  quoted  Representative  Augustus  P. 
Hawkins,  speaking  for  the  Pregnancy  Discrimination  Act  during  the  Rouse 
debate,  as  aayinq,  "It  eeems  only  common  sense,  that  since  only  women 
can  become  pregnant,  discrimination  against  pregnant  people  ie  neces- 
sarily discrimination  against  women,  and  that  forbidding  discrimination 
based  on  sex  therefore  clearly  for bide  discrimination  baaed  on  preg- 
nancy."    (123  Cong.  Rec.  10582,  1972) 

The  scope  of  the  Newport  News  case  is  limited  to  employment  matters 
under  Title  VII,  but  the  definition  of  "sex"  diecr imination  enunciated 
in  that  law  and  in  the  Supreme  Court  decision  constitutes  the  most 
authoritative  legislative  definition  of  what  the  word  "sex"  would  mean 
in  ERA  or  in  any  other  federal  legislation  (unless  a  contrary  or 
limiting  definition  is  specifically  included).    There  is  an  exception  in 
the  Pregnancy  Discrimination  Act  (42  U.S.C.  sec.  2000e-(k))  to  prevent 
compulsory  funding  of  abortions.    But  there  is  no  exception  in  ERA  as 
presently  written;  the  absolute  language  of  ERA  would  be  a 
constitutional  mandate  against  all  sex  discrminination  and  would  nullify 
any  exceptions  in  existing  laws. 

It  is  clear  from  briefs  filed  by  pro-abortion  groups  in  three 
states  with  a  State  ERA  in  their  state  constitutions  that  pro-abortion 
lawyers  will  use  ERA  as  a  major  argument  to  persuade  the  courts  to  force 
taxpayer- funding  of  abortion. 

In  the  19*3  Pennsylvania  case  of  Fischer,  planned  Parenthood,  et  el 
v*  Dept.  of  Public  Welfare,  the  American  Civil  Liberties  Foundation  of 
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Pannaylvania  argued  ift  it«  Complaint  that  it  la  unconetitutional  undar 
tha  Pannaylvania  State  BRA  to  deny  atate  tax  funda  for  abortiona  becauae 
thia  would  "conetltute  a  gender-baaed  cla.si fleet ion  in  violation  of  the 
Pannaylvania  equal  Righta  Amendment." 

In  the  1980  Maaaachuaetta  caae  of  Hoe  v.  Kino,  the  Civil 
Libertiea  Union  of  Maaaachuaetta  argued  in  ita  Complaint  that  it  la 
unconetitutional  under  the  Maaaachuaetta  State  bra  to  deny  atate  tax 
funda  for  abortiona  becauae  "singling  out  for  apecial  treatment  and 
effectively  excluding  from  coverage  an  operation  which  la  unique  to 
-omen  ...  conatltutelej  diacrimination  on  the  baaia  of  aex,  in  violation 
of  the  Maaaachuaetta  Equal  Righta  Amendment." 

In  the  1978  Hawaii  caae  of  Hawaii  Right  to  Life  u.  Chang,  the 
American  civil  Libertiea  Union  brief  argued  that  "withdrawing  funding 
for  abortiona  while  continuing  to  reimburae  other  medical  procedurea 
aought  by  both  aexea  or  only  by  men  would  be  tantamount  to  a  denial  of 
equal  righta  on  account  of  aex." 

Mould  the  pro-abort4on  lawyera  be  aucceaaful  with  their  argument 
in  the  U.S.  Supreme  Cour^under  the  Federal  ERA?    Harrla  v.  McRae.  the 
deciaion  which  upheld  the  conatitutionality  of  the  Hyde  Amendment  under 
the  present  Constitution,  waa  a  5- to- 4  deciaion.    The  pro-abortion 
majority  on  the  Supreme  Court  la  at  leaat  6-to-3.    Therefore,  the  pro- 
abortlon-fundlng  advocatea  —  uaing  the  definition  of  ",ax"  accepted  by 
aeven  Justice.  lo  Newport  Hew.  -  would  need  to  convince  only  one  pro- 
abortion  Juatlce  that  ERA  make,  the  "..a  diacrimination"  difference. 

Congressmen  who  oppose  taxpayer-funding  of  abortion  ahould  not  give 
the  Supreme  Court  thia  opportunity  to  overturn  every  vote  Congree.  haa 
ever  taken  in  approval  of  the  Hyde  Amendment.    The  aen.lble  courae  of 
action  la  to  amend  ERA  to  remove  abortion  and  abortion-funding  from 
BRA's  graap. 

Something  happened  in  Wisconsin  thia  year  which  provides  further 
proof  that  :he  pro-ERA  advocatea  admit  the  BRA-abortion  connection.  In 
an  attempt  to  put  an  ERA  into  the  Wisconsin  atate  conatitution  (in  a 
state  where  BRA  had  already  once  been  defeated  on  a  referendum),  the 
pro-ERA  advocates  added  a  clauae  to  prohibit  the  uae  of  BRA  for  abortion 
purposes.    This  shows  that  ERA  advocatea  themselves  know  that  BRA  will 
give  constitutional  protection  to  abortion  and  abortion  funding  unleaa 
tha  language  of  ERA  specifically  prohibits  thia  reault.    After  thia 
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amendment  was  added,  the  Wisconsin  Civil  Liberties  Union  opposed  the 
Wisconsi  .  State  BRA  "unless  the  objectionable  anti-civil  libertarian 
I  i.e.,  anti-abortion)  language  is  removed." 

Clearly,  the  burden  of  proof  is  on  the  ERA  advocates  to  prove  that 
ERA  will  not  require  the  spending  of  tax  funds  for  abortions  —  and  this 
burden  of  proof  is  impossible  to  meet  unless  specific  language  is  added 
to  the  text  of  ERA  to  prohibit  that  result.    Me  recommend  an  amendment 
which  would  make  ERA  abortion-neutral;  it  would  not  overturn  Roe  v.  Wade 
—  it  would  simply  prevent  ERA  from  being  used  to  mandate  taxpayer- 
funding  of  abortions  or  to  grant  any  other  abortion  rights.    All  pro- 
life  groups  are  united  that  it  is  absolutely  essential  to  have  an 
abortion-exclusion  amendment  to  ERA. 

<2)  This  article  shall  not  be  construed  to  grant  or  secure  anv 
rights  to  homosexuals  or  lesbians. 

The  leading  textbook  on  sex  discrimination  used  in  U.S.  law 
schools,  written  by  nationally-known  pro- BR A  advocate  Barbara  Babcock, 
states:    "The  effect  that  the  Equal  Rights  Amendment  will  have  on  dis- 
crimination against  homosexuals  is  not  yet  clear*    The  legislative 
history  suggests  thar  it  was  not  the  intent  of  Congress  [in  1971-72]  to 
prohibit  such  discrimination*    On  the  other  hand,   it  is  hard  to  justify 
a  distinction  between  discrimination  on  the  basis  of  the  sex  of  one9s 
sexual  partners  and  other  sex-based  discr imination."     (Barbara  Babcock, 
Sex  Discrimination  and  the  Law  (1975),  p.  180) 

An  article  called  "The  Legality  of  Homosexual  Marriage"  in  the  Yale 
Law  Journal  of  January  1973  (p.  589)  refutes  the  " legislative  'history" 
argument  and  states:    "The  stringent  requirements  of  the  proposed  Equal 
Rights  Amendment  argue  strongly  for  removal  of  this  stigma  (of  deviance] 
by  granting  marriage  licenses  to  homosexual  couples  who  satisfy  reason- 
able and  non-discriminatory  qualifications."    The  authors  support  ERA, 
homosexual  marriages,  and  the  ERA~homosexual  connection. 

In  Baker  v.  Nelson  (291  Minn,  310,  191  N.W.2d  IBS,  1971),  the 
Minnesota  court  refused  to  permit  same-sex  marriages.    The  homosexuals1 
appeal  from  this  decision  under  the  9th  and  14th  Amendments  was  dis- 
missed by  the  U.S.  Supreme  Court  (409  U.S.  BIO,   1972)*     The  Yale  Law 
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Journal  article  quoted  abova  la  widely  citad  aa  a  foracaat  that  BRA 
would  would  coapal  a  coatrary  raault. 

Harvard  Law  School  Prof •■■or  Paul  Freund  taatifiad  in  tha  original 
BRA  hearingsi    "Indeed,  if  tha  law  must  be  aa  undiscriminating  concern- 
ing mx  aa  it  ia  toward  race,  it  would  follow  that  law*  outlawing  wad- 
lock  .between  members  of  the  same  sex  would  be  aa  invalid  aa  lawa 
forbidding  ei a cage nation. ■    (Cong.  too.*  Har.  22,  1§72,  p.  85478) 

Senator  8am  J.  Irvin,  Jr.,  tha  leading  constitutional  lawyer  in  the 
U.S.  Senate  until  hia  retirement,  atatad  in  Raleigh,  north  Carolina  on 
February  22,  1977, i    "i  don't  know  but  one  group  of  people  in  the  United 
Statea  the  ERA  would  do  any  good  for.    That* a  homosexuals." 

A  leading  pro-BRA  lawyer,  Rita  Hauaer,  gave  a  aajor  addraaa  on  the 
Kqual  Righta  Amendment  to  the  1970  Annual  Meeting  of  the  Aaerican  Bar 
Aaaociation  in  St.  Louie  in  which  ahe  atatadi    "I  alao  believe  that  the 
proposed  [ERA1  Amendment,  if  adopted,  would  void  the  legal  requirement 
or  practice  of  the  states'  limiting  marriage,  which  ie  a  legal  right,  to 
partners  of  different  sexes.11 

Ttio  word  used  in  BRA  is  "sex,"  not  "women,"  and  the  "sex"  in  BRA  is 
not  defined  or  limited  in  any  way.    One  would  have  to  be  blind,  deaf  and 
dumb  not  to  be  aware  of  the  political  activism  of  the  homosexual  com- 
munity and  their  attempts  (usually  unsuccessful)  to  legislate  their  "gay 
rights'*  agenda  at  tha  Congressional,  state  legislative,  and  city  council 
levels*      To  hypothesize  that  they  would  not  litigate  under  BRA  to  get 
everything  they  have  failed  to  get  by  legislation  would  be  unrealistic, 
especially  when  prominent  lawyers  are  already  on  record  as  confirming 
the  ERA-homosexual  connection. 

The  questions  posed  by  the  ERA-"gay  rights"  connection  are  endless 
and  unanswerable  —  unless  Congress  adds  an  amendment  to  clarify  its 
intent*    Would  ERA  prohibit  us  from  denying  marriage  licenses  to  homo- 
sexuals and  lesbians,  and  from  denying  them  the  tax  benefits  and  spousal 
employment,  and  medical  benefits  now  accorded  to  husbands  and  wives? 
Would  ERA  prohibit  the  U.S.  Armed  Forces  from  discharging  homosexuals 
and  lesbians?    Would  ERA  prohibit  a  judge  from  considering  homosexu- 
al ity  'lesbianism  in  awarding  child  custody*  adoptions*  or  artificial 
insemination  rights?    Would  EH A  make  all  anti-sodomy  laws  unconstitu- 
tional.'   Would  ERA  prevent  a  private  school  or  church  from  dismissing  a 
homosexual  or  lesbian  employee?    Would  ERA  force  the  hiring  of  homo- 
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sexuals  *.  local  policeman?    Would  ERA  prohibit  landlord!  from  refusing 
to  rant  apartments  or  rooms  to  homosexuals?    Would  ERA  prohibit  tha 
Scouts  from  refusing  to  have  homosexuals  or  lesbians  as  troop  leaders? 
Would  BRA  force  public-school  sex-education  curricula  to  present 
homosexuality  «■  «n  acceptable  "alternate  lifestyle"?    Would  BRA 
prohibit  colleges  from  denying  campus  recognition  and  funding  to 
homosexual/lesbian  student  groups?    Would  BRA  give  -minority  status-  to 
homosexuals  and  lesbians  under  the  Civil  Rights  Act  and  make  them 
eligible  for  "affirmative  action"  benefits? 

Then  come  the  questions  about  disease,  especially  about  AIDS  for 
which  the  incubation  period  is  two  years,  during  which  time  no  test  can 
identify  the  disease-carriers .    Would  BRA  prohibit  us  from  refusing 
homosexuals  the  right  to  give  blood  to  blood  banks?    Would  BRA  prohibit 
cities  from  closing  down  the  homosexual  bathhouses  as  public  health 
nuisances?    Would  BRA  prohibit  police,  paramedics,  dentists,  health 
personnel,  and  morticians  from  taking  what  they  believe  are  adequate  . 
precautions  to  defend  themselves  against  AID3  and  other  homosexual 
diseases?    would  ERA  prohibit  cities  from  denying  the  use  of  public 
facilities  to  large  gatherings  of  homosexuals  (such  as  the  "gay  pride- 
demonstrations  and  the  -gay  rodeo")?    Would  ERA  prohibit  restaurants 
from  barring  homosexuals  from  food-handling  jobs? 

Since  ERA  prohibits  all  discrimination  -on  account  of  sex,"  would 
ERA  prevent  society  from  protecting  itself  against  a  class  of  people 
whose  only  identifiable  difference  is  sex? 

Some  people  will  claim  that  the  "sex-  in  ERA  does  not  refer  to 
-sexual  preference."    But  the  burden  of  proof  is  on  those  who  make  that 
claim,  *nd  then    is  no  way  they  can  prove  it  unless  they  put  explicit 
language  in  ERA    o  prevent  ERA  from  beinq  used  by  the  courts  to  grant 
privileges  to  homosexuals  at  !  lesbians  which  the  various  legislatures 
have  thus  far  been  unwilling  to  qrant. 

The  1983  experience  with  the  proposed  Wisconsin  State  ERA  referred 
to  above  (in  the  abortion  section  of  my  testimony)  applies  equally  to 
the  ERA-"qay  riqhts"  connection.    The  pro-ERA  advocates  in  Wisconsin 
added  language  to  the  proposed  st*te  ERA  forbidding  its  use  for  "sexual 
preference."    This  proves  that  the  pro-ERA  advocates  admit  the 
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connection,    when  the  Wisconsin  Civil  Liberties  Union  testified  against 
what  it  callad  tha  "anti-civil  libertarian  language"  added  to  tha 
Wisconsin  IRA,  this  criticism  includad  tha  "gay, rights-  axclusion 
languaga. 

Congress,  tha  states,  and  tha  American  people  are  ant  it lad  to  know 
Cor  aura  whether  or  not  IRA  includes  tha  "gay  righta"  agenda.    It  would 
ba  unraaaonabla  and  irrssponsibla  to  laava  it  to  tha  courts  to  raaolva 
thia  aanaitiva  issua.    if  Congraaa  doas  not  intand  an  ERA-" gay  righta" 
connection,  than  why  not  aay  ao  by  adding  our  propoaad  amenfeent? 

C3>  This  artlda  shall  not  ba  eoaetraed  to  raoulra  tha  drafting  of 
wo— a  or  tha  aajjajajajt  of  wo— n  to  Miliary  gg^fa 

Tha  effect  of  bra  on  tha  draft  and  on  ailitary  duty  ia  cartain  and 
ia  not  diaputad  by  pro- ERA  lawyara.    Tha  Housa  Judiciary  Committee  which 
raportad  out  BRA  in  1971  atatadi    "Rot  only  would  women,  including 
■others,  ba  aubjact  to  tha  draft,  but  tha  Military  would  ba  compelled  to 
place  the*  in  cosibat  units  alongaida  of  mo." 

Tha  1977  U.8.  Civil  Righta  Cosniaaion  69011  entitled  Sex  Bias  In  the 
U.S.  Code,  written  largely  by  pro-ERA  lawyer  Ruth  Bads r  Ginsburg  (now  a 
federal  judge) ,  atatadi    "The  equal  righta  principle  isipliea  that  woawn 
■uat  be  aubjact  to  the  draft  if  nan  are,  that  military  assignments  siust 
be  made  on  the  basis  of  individual  capacity  rather  than  aex."    (p.  218) 

The  premier  piece  of  pro-ERA  literature,  the  100-page  article  by 
Professor  Thews  I.  Bear  son  in  tha  Yale  Law  Journal  of  April  1971, 
stated  about  ERA:    "As  between  brutal! sing  our  young  men  and  brutal! sing 
our  young  women  there  ia  little  to  chooae....    Women  will  be  aubjact  to 
the  draft. ...    women  will  aerve  in  all  kinds  of  units,  and  they  will  be 
eligible  for  coabat  duty,"  (see  pp.  969-978) 

President  Jimmy  Carter  called  for  the  equal  draft  regiatration  of 
women  in  1980.    This  proposal  was  soundly  rejected  by  Congress;  the 
House  and  Senate  both  voted  overwhelmingly  to  exempt  all  women  from  the 
draft  registration  law.    The  pro-ERA  advocates  then  took  their  case  to 
the  U.S.  Supreme  Court  and  lost.     In  Rostker  v.  Goldberg  on  June  21, 
1981,  the  Supreme  Court  upheld  the  exemption  of  all  women  (a  sex 
classification)  ftom  the  military  draft  and  from  draft  registration,  and 
described  the  necessity  to  exclude  women  from  military  combat  as  a 
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aelf-evident  truth  which  ia  obvious  in  a  civiliied  society. 

EltA  would  reverse  Rostker  v.  Goldberg  and  make  unconstitutional  the 
Mis-only  draft  registration  law  plus  the  laws  exempting  voatn  from 
military  combat  (10  U.S.C.  $6015  and  §8549). 

Drafting  woman  and  sanding  them  out  in  combat  unita  to  fight  our 
country1 a  wars  would  ba  ao  contrary  to  our  nation1 a  cultura  that  thia 
issus  deserves  to  ba  debated  and  decided  by  itaslf  in  the  light  of 
whatever  emergency  feces  us.    Me  should  not  be  compelled  to  fight  the 
next  war  in  a  constitutional  atrait  jacket  baaed  on  a  aooial  experiment 
which  defies  all  the  wisdon  of  wartime  experience. 

The  BRA-draft  connection  ia  a  "sleeper"  issue  becauae  few  people 
really  believe  that  Congress  would  do  anything  ao  fooliah  aa  voting  to 
draft  10-year-old  girla  into  the  army.    Thia  ia  alao  a  tremendously* 
powerful  issue  becauae  it  ia  the  one  point  at  which  BRA  would  take  away 
traditional  women1 a  righta  at  the  point  of  a  gun  and  threaten  a  priaon 
aentence  for  refuaing  to  conform  to  BRA  demands.    It  would  produce  a 
diviaive  national  crisis  if  federal  marshals  atarted  arreating  18-year- 
old  girls  for  refuaing  to  report  for  induction  after  getting  their 
"greetings"  from  the  President.    And  the  irony  of  it  all  ia  that  this 
strong-arm  compulsion  is  deceitfully  packaged  in  the  name  of  "women1 s 
rights." 

(4)  This  article  shall  not  be  construed  to  affect  any  benefit  or 
preference  given  by  the  United  States  or  any  State  to 
veterana. 

We  enjoy  our  freedom  and  independence  because  brave  Amer leans , 
mostly  men,  were  willing  to  fight  for  our  country.    One  of  the  ways  our 
nation  has  shown  its  gratitude  is  by  giving  veterans  a  slight  preference 
in  certain  employment  situations.    That's  little  enough  to  repay  them 
for  what  they  did  for  us.    Female  veterans  receive  exactly  the  aame 
preference  as  male  veterans. 

One  of  the  effects  of  ERA  would  be  to  deprive  veterana  of  thia 
small  (/reference.    That  this  would  not  only  be  an  effect  of  ERA,  but  is 
one  of  ita  purposes,  was  made  clear  in  the  testimony  to  this  Subcommit- 
tee presented  by  Dorothy  S.  Ridings,  president  of  the  League  of  Women 
Voters,  on  September  14,  1983.    She  stated  bluntly  that  BRA  would  over- 
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turn  the  Supreme  Court  decision  in  Massachusetts  v.  fsensy,  which  upheld 
veterans  preference  under  our  present  Const i tut  ion. 

The  pro-BRA  position  is  that  veterana  preference  is  aex  discrimi- 
natory within  the  weaning  of  BRA  because  veterana  are  9$%  male.    This  ia 
the  same  type  of  rationale  used  in  the  BRA-abortion  connection!  sirtce 
abortions  are  performed  exclusively  on  women,  it  le  a  violation  of! 
"equal  rights*  to  deny  funding  for  abortions.    Likewise,  since  98%  of 
vetersns  preference  goes  to  men,  it  is  a  violation  of  "equal  right*"  to 
give  veterana  this  advantage  over  non-veteran  women. 

In  order  to  prevent  BRA  from  substantially  hurting  veterana,  an 
amendment  should  be  added  to  BRA  to  prohibit  it  from  affecting  vetirano 
preference. 

i 

<*>  Thla  article  shall  not  be  construed  by  the  Internal  Revenge 
Service  or  by  the  courts  to  deny  tea  exemption  to  private 
school a.  seminaries  or  churches  which  treat  men  and  women 
differently* 

Thia  amendment  to  BRA  la  made  abaolutely  essential  by  the  1903 
Supreme  Court  dec ia ion  in  Bob  Jonea  University  v.  United  States.  In 
thia  deciaion  the  Court  held  that  the  Internal  Revenue  Service  haa  the 
right  to  withdraw  tax-exempt  atatua  from  any  school  (including  religious 
schools)  which  haa  any  rule  or  regulation  contrary  to  public  policy, 
even  though  the  regulation  pertaina  to  something  ao  private  aa  dating 
and  marriage,  and  even  though  the  regulation  concerna  a  matter  of 
religious  principle.    The  Court  recognised  "the  primary  authority  of  the 
t.R.S.  ...  in  construing  the  Internal  Revenue  Code,"  ao  that  the  X.jt.S. 
can  make  theae  deciaiona  without  expresa  authority  in  the  statute. 

The  Court  said:    "whatever  may  be  the  rationale  for  auch  private 
schools*  policies,  and  however  aincere  the  rationale  may  be,  racial 
discrimination  in'  education  ia  cc^trary  to  public  policy."   

The  Court  ruled*    "The  Government  haa  a  fundamental,  overriding 
intereat  in  eradicating  racial  discrimination  in  education. •• •  That 
governmental  intereat  substantially  outweighs  whatever  burden  denial  of 
tax  benefits  places"  on  the  private  religioua  schools'  exercise  of  their 
religious  beliefs. 
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If  ERA  means  anything  at  all*  it  cartalnly  Mint  a  policy  of  •radi- 
cating aex  discrimination,    for  tan  years,  BRA  lawyers  (Including  presi- 
dents of  tha  American  Mr  Association)  hava  taatieiad  that  tha  legal 
impact  oe  ERA  would  ba  to  traat  "sex"  axactly  aa  we  now  traat  "race.- 

Therefore,  if  ERA  were  avar  addad  to  our  Constitution,  It  would 
give  tha  Government  a  fundamental  ova r riding  intaraat  la  • radicating  sex 
discrimination*  and  thla  intaraat  would  ovarrlda  tha  First  Amendment 
right a  of  all  rallgioua  schools.    That  means  that  churchaa  which  do  not 
ordain  women  tor  which  traat  wosisn  differently  In  any  way)  would  loaa 
tax  exemption  for  thair  schools  and  sasiinarlas. 

<«>  This  article  shall  not  ba  construad  to  deprive  wives  or  widows 
of  any  right  or  benefit  granted  bv  aav  state,  or  to  interfere 
with  atata  laws  that  obligate  husbands  to  support  thair  wives, 

American  Jurisprudence,  2d,  Volusia  41,  under  tha  heading  "Husband 
and  wife,*  summarises  American  law  on  tha  matter  of  fasti ly  supports 
"One  of  the  most  fundamental  dutlaa  imposed  by  tha  law  of  domestic 
relations  is  that  which  requiraa  a  man  to  support  his  wife  and  family, 
tn  some  jurisdictions,  the  duty  of  support  is  imposed  on  the  husband  by 
statute....    But  it  exists  apart  from  statute,  aa  a  duty  ariaing  out  of 
the  marital  relationship. .. .•    (Thia  la  tha  law  of  the  marital 
relationship  and  does  not  describe  tha  divorce  or  the  post-divorce 
relationship. ) 

Nothing  in  this  atateaent  compels  a  wife  to  accept  the  support  of  a 
husband  if  ahe  doean't  want  it.    Some  women  today,  especially  the  pro- 
ERA  advocates,  appear  to  reject  the  traditional  marriage  relationship. 
They  certainly  have  their  freedom  of  apeech  and  aaaociatlon  to  reject 
the  "man  and  wife*  relationship  if  they  wish. 

What  ia  ao  at range  ia  their  demand  that  thla  aupport  right  ba  taken 
away  from  thoae  women  who  do  want  it.    For  example,  in  explaining  the 
effect  of  the  Equal  Rights  Amendment,  the  1977  book  published  by  the 
U.S.  Civil  Righta  Commission  called  Sex  Bias  in  tha  0.8.  Codo  (written 
by  pro-* ERA  advocate  Ruth  Bader  Oinaburg)  stataa  that  tha  traditional 
family  concept  of  husband-breadwinner  and  wife-homamaker  "must  ba 
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eliminated  from  the  coda  if  it  is  to  reflect  the  •quality  principle." 
(p.  206) 

Wives  have  lost  their  legal  right  to  support  in  states  which  have  a 
Stats  ERA*  as  wall  aa  in  a  fan  othar  states  where  pro-IRA  advocates  have 
brought  about  atatutory  changes.    Rut  it  stakes  no  sense  for  the  U.S. 
Constitution  to  prohibit  for  all  tine  in  the  future  the  laws  of  family 
support  which  east  husbands  have  obeyed,  which  atill  exiat  in  east 
states,  and  which  are  a  "fundamental"  part  of  our  culture.  Eliminating 
the  support  laws  doea  no  -good  for  the  woman  who  doea  not  have  a  husband, 
or  who  haa  a  husband  who  evadea  His  responsibility.    Rut  it  does  ter- 
rible damage  to  aarried  women  who  have  choaen  the  traditional  role,  and 
who  may  not  have  the  skills  to  enter  the  labor  force,  because  it  tella 
all  husbands  that  it  ia  no  longer  their  "duty"  to  support  their  wives. 

It  cannot  be  denied  that  one  of  the  far-reaching  effecta  of  ERA  — 
and  indeed  a  continuing  goal  of  the  pro- ERA  ad  voce  tea  —  ia  to  make  all 
federal  and  state  laws  sax- neutral  or  gender- free.    However,  "apouae 
muat  support  spouse"  simply  doea  not  have  the  same  meaning,  grammati- 
cally or  legally,  aa  "huaband  muat  support  wife."    An  amendment  to  ERA 
is  urgently  needed  to  prevent  ERA  from  sacrificing  the  traditional  legal 
righta  of  wives  on  the  altar  of  the  feminiat  sex-neutral  society. 

<7)  This  article  shall  not  require  the  sex-lnteeration  of 
private  schools,  churches,  hospitals,  orisons,  or  public 
accommodations,  or  require  treating  melee  and  females  the  same 
where  differences  tend  to  eccummuJate  personal  modesty ■ 

Our  experience  with  Title  IX  (the  Education  Amendments  of  1972) 
provides  a  good  precedent  for  how  the  American  people  demand  exceptions 
to  a  general  rule  against  sex  discrimination.    Congreae  could  not  pass  . 
Title  IX  until  it  first  carved  specific  exceptions  in  Title  IX  for 
siiigie-sex  schqoU  and  colleges,  military  schools,  seminaries,  and 
college  dormitory  living  facilities. 

After  the  Department  of  Health,  Education  and  Welfare  began 
enforcing  Title  IX,  other  problems  surfaced.    For  a  time,  Congress  waa 
compelled  to  amend  Title  IX  almost  every  year  in  order  to  eliminate  the 
mischief  of  a  blanket  rule  against  sex  discrimination.    One  year, 
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Congress  amended  Title  XX  to  txtipt  fraternities,  sororitir toy 
Scouts,  and  Girl  Scouts.    A  eecond  year,  Congreaa  amende*  TitU  XX  to 
axempt  the  African  Leg ion- sponsored  programe  called  toys1  Stata  and 
Girle*  Stata.    A  third  yaar#  Congreaa  amended  Titla  XX  to  exempt 
■other-daughter  and  father-aon  achool  eventa. 

It  ia  fortunate  that  TitU  XX  waa  not  part  of  tha  Conetitution, 
else  all  thaaa  problems  would  hava  baan  ralaad  to  constitutional  dimen- 
aiona  and  hava  required  aaparata  conatitutlonal  amendmenta. 

Titla  XX  appliaa  not  only  to  all  public  achoola  and  collegea,  but 
alao  to  all  privata  achoola  and  collagaa  that  racalva  any  public  money. 
Would  ERA  extend  to  achoola  and  collagaa  which  ara  wholly  privata  , 
Cracaiving  no  public  funding  whataoavar)?    Aval labia  avldanca  indicataa 
that  tha  anawar  to  thia  quaation  ia  Yaa. 

Tha  U.S.  Ccawiaaion  on  Civil  sights*  in  a  197S  book la t  callad 
Stataggnt  on  tha  Equal  Rights  Aavsnd—nt.  >ayet    "Unlike  Titla  IX, 
eadaral  funding  will  not  ba  raquirad  to  trigger  its  (BRA* a]  application. 
...    I  ERA)  will  oa  a  claar  mandate  of  tha  highaat  ordar  that  sax  biaa  ia 
not  acoaptabla  in  our  nation4 ■  achoola."    (p. 16)  * 

Virtually  avary  pro- ERA  Uwyar  atataa  that  BRA  will  impoae  a 
national  atandard  which  will  apply  tha  mm  atrlct  standarda  to  aax  aa 
wa  now  apply  to  raoa.    To  pradict  what  will  ba  tha  affact  of  BRA  in  any 
araa«  just  aak  yourself,  "how  do  wa  handla  it  in  race?,"  and  you  will 
have  tha  an.  'er  about  tha  affact  of  BRA.    Xf  thia  anawar  ia  applied  to 
all  schools  and  colleges,  thia  will  eliminate  divaraity  in  education  and 
force  all  students  into  the  unisex  conformity  demanded  by  tha  pro- BRA 
advocates. 

The  burden  of  proof  is  on  the  pro*- BRA  advocates  to  provide  language 
in  ERA  which  would  prevent  BRA  from  treating  sex  exactly  the  same  as  we 

now  treat  race, 

<•>  Thia  article  shall  not  require  insurance  to  ignore  factual 


ERA  would  hava  i  massively  coetly  effect  on  young  women  buying 
automobile  accident  insuranc  and  on  women  of  all  ages  buying  life 
insurance,  because  the  statistical  facts  that  woman  have  fewer  accidents 


or  actuarial  diffarancaa  between  awn  and  woman. 
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and  tend  to  live  longer  than  men  could  no  longer  be  taken  into  coneider- 
ation  in  the  aatting  of  lower  ratea  for  women. 

Statistical  evidence  ia  overwhelming  that  women  are  entitled  to 
lower  ratea  becauee,  aa  a  group,  they  have  fewer  automobile  accidents 
and  they  live  longer.    BRA  would  place  an  unfair,  disproportionate 
burden  of  the  coete  of  ineurance  on  female  policyholders  who  deeerve 
lower  ratee  becauee  they  coat  lese  to  insure. 

The  pro- BRA  advocates  admit  that  ERA  will  have  the  same  effectH  se 
the  proposed  unisex  ineurance  bills  and,  indeed,  they  say  this  is  one  of 
the  purpoees  of  BRA.    As  teetified  by  other  witnsssss,  this  would  cost 
young  women  hundreds  of  millions  of  dollars  per  year  in  additional  auto- 
mobile accident  and  life  ineurance  premiums  .for  which  they  would  get  no 
additional  benefit. 

Furthermore,  BRA  would  raiae  all  these  matters  to  a  constitutional 
level,  so  thet  there  could  not  be  any  modification  in  the  unieex 
ineurance  rule,  however  minor  or  reaaonable,  without  another  » 
conatltut ional  amendment. 

An  Ineurance  exception  amendment  is  needed  to  prevent  this  kind  of 
mischief-making  from  tarniahing  the  U.S.  Constitution  and  so  that 
unforeseen  problems  can  be  remedied  at  the  statutory  level. 

<9)  Delete  Section  2  of  ERA. 

It  is  a  fundamental  principle  of  constitutional  construction  that 
no  language  in  the  U.3.  Constitution  can  be  meaningless  or  redundant. 
Section  2  must  have  a  purpose  and  an  effect.    Section  2  cannot  mean 
raerel/  that  Section  1  must  be  obeyed  and  enforced.     It  is  established 
law  under  Marbury  v.  Madison  that  the  Supreme  Court  would  have  the 
authority  to  Invalidate  any  federal  or  state  law  fo^nd  to  be  in  dishar- 
mony with  Section  1. 

Section  1  of  ERA  would  require  that  all  federal  and  state  laws 
conform  to  its  rigid,  absolutist  mandate,  without  any  rational  differ- 
ences of  treatment  based  on  factual  differences  between  men  and  women. 
Section  Z  of  ERA  would  grant  affirmative  powers  to  Congress  and  to  the 
federal  courts,  either  or  both,  to  define  (after  ratification)  what 
Section  1  means  and  to  wnfnrce  that  yet-to-be-determined  definition. 
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In  addition,  Section  2  would  mblt  Congrats  to  preempt  the  fUld 


and  to  substitute  its  decision-making  power  for  that  of  the  states 
though  stats  laws  ars  in  harmony  with  Section  1. 


Section  2  of  BRA  has  the  same  language  as  the  enforcement  clauses 
or  the  13th,  Uth,  end  15th  AsindMnti,  end  we  have  had  sore  than  a 
century  of  experience  with  Court  interpretations.    Beginning  in  the 
mid-1960s,  the  Supreme  Court  drastically  changed  the  official  interpre-  \ 
tation  of  the  enforcement  clause  and  redefined  it  mm  a  positive  grant  of 
affirmative  power  to  the  Congress  which  is  even  greater  than  the 
Commerce  Clause  or  the  Necessary  and  Proper  Clause. 

Katienbach  v.  Morgan  would  be  the  principal  authority  for  inter- 
preting Section  2  of  ERA  to  give  Congress  both  the  power  to  preempt 
state  laws  which  are  otherwise  completely  constitutional,  plus  the  power 
to  write  its  own  definition  of  the  rights  covered  by  Section  1.  Morgan 
makes  clear  that  the  enforcement  clause  goes  far  beyond  outlawing 
unconstitutional  acts.    It  is  a  grant  of  affirmative  power  to  the 
Congress  to  do  whatever  it  thinks  is  "necessary  and  proper"  to  achieve 
the  purposes  of  Section  1.    The  holding  of  Morgan  is  that,  under  the 
enforcement  clause,  Congress  can  outlaw  a  state  practice  that  does  not 
violate  Section  1  if  Congress  believes  that  such  practice  tends  to 
impair  the  goal  which  Section  1  is  designed  to  promote. 

Section  i  of  ERA  would  require  every  federal  and  state  law  to,  be 
sex-neutral;  but  Section  2  of  BRA  would  transfer  from  the  states  to  the 
Federal  Government  the  final  decision-making  power  over  all  those  areas 
of  state  law  which  traditionally  have  made  differences  of  treatment  on 
account  of  sex.    Th»se  would  includei    marriage  and  marriage  property 
law*,  child  custody  a«d  adoptions,  divorce  and  alimony,  abortion, 
homosexual  law9,  sexual  crimes,  private  and  public  schools,  pchool 
sports,  protective  labor  laws,  prison  regulations,  public  accommoda- 
tions, and  insurance  rates. 

Here  are  some  examples  of  how  the  vast  Section  2  power  could  be 
used,  based  on  a  study  of  materials  written  by  prominent  pro-ERA 
advocates! 

(a)  ERA  lawyers  will  argue  that  BRA  makes  family  law  a  federal 
matter.    The  1977  U.S.  Civil  Rights  Commission  publication  Sex  Bias  in 
the  U.S.  Code,  written  by  pro-BRA  lawyer  and  now  Federal  Judqe  Ruth 
Bader  Ginsburg,  states  that  the  concept  of  breadwinning-husband  and 
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horaemaking-wi  fie  "must  be  eliminated  from  the  Code  if  it  is  reflect 
the  equality  principle."    This  report  also  states  that  "no- fault 
divorce"  should  be  adopted  nationally,     (pp.  206  and  159) 

(b)  BRA  lawyers  will  argue  that  ERA  will  impose  the  duty  on 
Congress  and  state  legislatures  to  set  up  and  to  finance  child-care 
institutions  for  all  children,  regardless  of  need.    They  will  argue  that 
this  mandate  comes  from  the  "equality  principle"  of  Section  1,  as 
affirmatively  enforced  by  Section  2.    Sex  Bias  in  the  U.S.  Code  states 
that,  in  order  to  achieve  the  "equality  principle"  of  ERA,  "the  increas- 
ingly common  two-earner  family  pattern  should  impel  development  of  a 
comprehensive  program  of  government- supported  child  care."    (p.  (214) 

The  Governor  of  Ohio  set  up  a  Task  Force  for  the  Implementation  of 
the  Equal  Rights  Amendment  in  1975  which  concluded*    "The  equality 
principle  embodied  in  the  ERA  requires  consideration  of  a  new  ublic 
policy  on  the  issue  of  child  care.    Woman  who  are  mothers  need  to  enjoy 
the  same  freedoms  and  opportunities  as  men  who  are  fathers.... 
UNIVERSALLY  AVAILABLE— Quality  child  care  must  be  available  to  all 
families  who  need  such  services  irrespective  of  their  income  level." 
(pp.  17-20) 

(c)  ERA  lawyers  will  try  to  bring  about  a  restructuring  of  Social 
Security  in  order  to  force  the  full-time  homemaker  (the  dependent-wife) 
to  pay  a  double  Social  Security  tax  in  order  to  receive  the  same 
tetirement  benefit  which  the  System  has  paid  to  homemaker a  tot  the  past 
40  years.    This  radical  notion  was  set  forth  in  a  Social  Security 
Administration  document  called  Social  Security  and  the  Changing  Roles  of 
Men  and  Women  published  in  1979,  which  recommended  three  options  to 
change  the  System,  of  which  one  was  the  Homemaker 's  Tax.    Under  this 
recommendation,  the  Federal  Government  would  set  "a  specific  dollar 
value  for  work  performed  in  the  home  ...  (and  thenl  require  homemakers 
to  pay  Social  Security  taxes  on  the  imputed  value  of  their  services." 
(p.  105)    The  financial  columnist,  Sylvia  Porter,  is  one  of  those  who 
have  argued  that,  "if  some  change  along  these  lines  is  not  enacted 
sooner,  the  Equal  Rights  Amendment,  when  finally  passed,  will  require 
it."    (Syndicated  column,  April  9,  1975) 

Since  it  is  an  admitted  fact  that  the  Social  Security  law  has  been 
made  completely  sex-neutral  by  a  combination  of  Congressional  legisla- 
tion and  Supreme  Court  decisions*  ERA  should  have  no  effect  on  it.  This 
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radical  notion  of  taxing  hoMiukoti  is  part  of  the  hidden  agenda  of  the 

pro-ERA  advocates  who  continue  to  claim  that  Social  Security  is  «n  "BRA^ 

issue."    They  ara  counting  on  BRA  baing  intarpratad  by  judicial 
activists. 

tn  any  event,  the  power  of  Section  2  is  tremendous,  and  the  scope 

of  subject  matter  that  would  come  under  the  enforcement  clause  ia 
virtually  unlimited. 

Conclusion 

These  nine  are  only  the  principal  amendments  needed  to  prevent  BRA 
from  having  mischievous,  unreasonable,  and  unwanted  results.^JBawtfnl*^ 
Law  School  Professor  Paul  A.  Preund  explained  this  need  best  when  he 
wrote  in  the  Harvard  Civil  Rlqhta-Cl/11  Liberties  Law  Review  of  March 
1971:    "Constitutional  amendments,  like  other  laws,  cannot  always 
anticipate  all  the  questions  that  may  aiise  under  them.    Remote  and 
esoteric  problems  may  have  to  be  faced  in  due  course.    But  when  basic, 
commonplace,  recurring  questions  are  raiaed  and  left  unanswered  by  text 
or  legislative  history,  one  can  only  infer  a  want  of  candor  or  of 
comprehension....    The  real  Issue  ia  not  the  legal  atatus  of  women.  The 
isaue  ia  the  integrity  and  responsibility  for  the  law-making  process 
itself." 

\ 

And  for  what  I    The  only  effect  that  BRA  would  have  in  the  field  of 
employment  would  be  to  overturn  the  1971  Supreme  Court  case  of  Dot hard 
v.  Rawlinaon  which  upheld  the  Bona  Pide  Occupational  Qualification  in 
Tit  If*  VII  of  the  Civil  Rights  Act  and  thereby  denied  a  woman  a  job  as  a 
prison  guard  in  an  Alabama  maximum  security  prison.    Thus,  the  only  gain 
for  women  in  employment,  under  a  Federal  BRA,  would  be  the  opportunity 
for  a  small  woman  to  get  a  job  as  a  prison  guard  in  a  maximum  security 
pr  i  son . 

Por  th  a  we  are  asked  to  constitutionally  taxpayer  funding  of 
abortions  and  homosexual  marriages,  allow  our  daughters  to  be  drafted 
and  aont  into  combat  just  like  our  sons,  forfeit  veterans  preference  and 
tax  exemption  of  religious  schools,  sacrifice  traditional  rights  of 
wives,  abandon  our  right  to  Have  single-sex  schools  and  extra-curricular 
activities,  pay  greatly  increased  insurance  premiums,  and  transfer 
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enormous  new  power*  from  the  states  to  the  federal  courts. 

The  evidence  is  massive  that  BRA  will,  at  the  very  least,  reverse 
the  following  Supreme  Court  decisions! 

<«>  Harris  v.  McRae  (upholding  the  Hyde  Amendment), 

4b)  Baker  v.  Nelson  (denying  an  appeal  from  a  state  court  which 

refused  to  grant  marriage  licenses  to  homosexuals), 
<c>  Rcetker  v.  Qoldbetg  (upholding  the  exemption  of  aU  women 

from  the  military  draft), 
<*>  Massachusetts  v.  feenev  (upholding  veterans  preference),  and 
(e)  Pothard  V,  Raw 11ns on  (upholding  the  BfOQ  exception  in  Title 

VII  employment  law). 
The  evidence  ia  also  massive  that  BRA  will  apply  the  following 
Supreme  Court  decisions  to  the  vast  subject-matter  of  ERAs 

<•>  Bob  Jonas  University  v.  United  Stmt  mm  (giving  power  to 

Internal  Revenue  Service  to  withdraw  tax  exemption  from 

religious  schools  with  rules  contrary  to  public  policy), 
<b>  Kattenbach  v.  Morgan  (utilising  the  enforcement  clause  to 

give  vast  powers  to  Congress  and  the  federal  courts). 

It  would  be  irresponsible  to  leave  all  these  sensitive  issues  for 
the  federal  courts  to  decide*    They  are  legislative,  not  judicial, 
issues.    Whether  individual  Congressmen  support  one  side  or  the  other  of 
these  sensitive  issues,  we  are  entitled  to  know  what  BRA  means  before  it 
is  voted  on.    The  only  way  we  can  know  for  sure  is  to  add  amendments  to 
BRA  to  clarify  what  it  means. 

Postscript  on  State  BRAs 

Only  six  of  the  fifty  states  have  amended  their  state  constitu- 
tions with  language  identical  to  Section  1  of  the  proposed  Federal 
BRA.    Eleven  additional  stated  have  added  "sex"  accompanied  by  various 
constitutional  limitations  which  prevent  an  absolutist  interpretation. 
Thus,   33  states  have  refused  to  include  "sex"  in  their  state  constitu- 
tions, and  44  states  have  refused  to  include  straightforward,  abso- 
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lutiat  radar a i  ERA-typa  lan<juaga.    Sine*  tha  noMntui  turnad  against 
ERA  in  1973,  *iva  atataa  hava  dafaatad  a  atata  ERA  in  atatawida 
rafarandat    wiaconaln.  Haw  York,  Nav  Jaraay,  Florida,  and  Iowa. 

Tha  Appendix  to  thla  taatinony  givaa  an  analyaia  of  tha  taxta 
and  axparianca  of  Stata  ERAa  in  tha  Minority  ot  atataa  which  hava 
adoptad  thaa. 
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Senate  Coiwltttt  on  tht  Judiciary 
Subcommittee  on  tht  Constitution 

November  10t  1983 


fly  name  1s  ElUabeth  ChlWck  and  I  am  President  of  tht 
national  women's  Party,  tht  organization  foundtd  1n  1913  by  Allct  Paul 
to  seek  tquallty  undtr  tht  law  for  women.   Allct  Paut  ltd  tht  fight 
for  tht  luffragt  amendment,  tndurlng  jail  terms  and  forct  fttdlng,  until 
tht  19th  /Uandment  was  adopted  In  1920. 

In  1923,  tht  National  Woman's  Party  h«ld  a  convtntlon  In  StnKa 
Falls  to  cooMMorata  this  victory  and  to  itt  an  agtnda  for  tht  futurt. 
Many  of  tht  women  who  had  struggled  to  win  tht  vott  wire  dlslllus'oned 
to  find  that  It  had  not  brought  tquallty  and  that  discriminatory  laws 
and  custom  st  1 1 1  rtstrl.cttd  thtlr  rolt  In  todtty. 

After  htarlng  thtit  conctrni,  Allct  Paul  asked  1f  thty  wanttd 
tht  National  Woman's  Party  to  adopt  tht  goal  of  complttt  and  absolutt 
equality  for  women  under  tht  law.  Lattr,  she  rtcalltd  1n  writing  how 
"tht  whole  audience  rose  up  and  said  'aye.1" 

That  platform  position  became  a  proposed  Equal  Nights  Amendment 
*n1ch  was  introduced  In  Congress  by  two  Republicans  from  Kansas,  Senator 
Curtis  and  Representative  Dsn  Anthony,  nephew  of  Susan  B.  Anthony,  the 
author  of  the  suffrage  amendment. 

For  60  years  the  National  Woman's  Party  has  worked  for  passage 
and  ratification  of  the  ERA.    That  has  been  our  special  historical  mission 
For  many  years,  we  were  almost  alone  1n  keeping  1t  alive  In  Congress. 
So.**  women's  organizations  were  afraid  to  lose  protective  statt  laws  for 
rfhich  thty  had  worked   for  such  a  long  time.   A11t*  Paul  had  the  vision 
to  see  that  eroding  the  principle  of  equal  rights  wa/  too  high  a  price 
for  small  favors- 
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Over  the  y«»ari,  we  have  contlnutd  our  task  of  educating  the 
publk  and  legislators  on  this  Issue,  secure  In  the  knowledge  thit 
eny  defeat  1s  temporary  and  victory  Is  Inevitable. 

Tht  lilt  tlae  I  spoke  before  tht  U.S.  Congress  In  behalf  of 
this  Aaandaant  wis  In  1978  ind  I  had  high  hopes  thit  victory  was  ntar. 
4%  lost  thit  battle  because  of   stvtn  or  tight  men  who  control  ltd  their 
state  legislators.  If  thit  Is  possible.   Ut  now  stirt  tht  battle  again 
but  wltn  mora  ttnaclty  and  tlat.   Our  loss  Is  i  giln  In  nunbtrs  of  ERA 
supporttrs,  ucth  aen  and  woatn,    I  m  not  bortd  or  discouraged  at  hiving 
to  ttstl/y  again,  but  I  mi  dtttrmlned  ind  more  dtdlcittd  to  tht  ctust  of 
tht  m  trfan  btfort.    Tht  staple  ttxt  of  this  Mitndiitnt,  Ilk*  tht  U.S. 
Constitution  Itself,   his  weathered  tht  passage  of  tlmt,  but  tht 
cMfflitt  in  which  we  consldtr  It  hts  changed  dramatically.   Vtst  soclil 
and  economic  changes  make  Its  wording  aort  pertinent,  its  passage  «ort 
imperative,  thto  tvtr. 

Ont  ch*n«jt  Is  tht  increased  tntry  of  women  Into  tht  work  forct 
and  into  til  occupations.   Woatn  now  make  up  tlaost  htlf  of  til  worktrs  * 
(43  percent).    Thtlr  timings  help  sustiln  tht  economy;  thtlr  skills  trt 
vital  to  tht  nation's  strtngth  and.  prograss.   Woatn  coaprlst  nttrly  htlf 
tnt  studtnts  In  most  of  tht  law  schools  today,  tnd  thty  rtiikt  up  about  t  third 
of  tht  studtnts  in  medlcaT  schools.    Thost  woatn  cannot  bt  persuaded  to 
toltrttt  second-class  citizenship. 

Woatn  trt  also  aort  conscious  of  tht  tconoalc  lapact  of  discrimi- 
nation.  MM  It  thty  havt  always  worktd  to  support  thtlr  families,  thty  art 
now  aort  ofttn  tht  solt  sourct  of  incoat.   Whan  thty  art  dtnled  oppor- 
tunity, and  a  fair  rtturn  for  thtlr  labor,  thty  do  not  suffer  alont.  Thtlr 
cnildrtn  art  condemned  to  poverty. 

Discrimination  on  the  Job  and  throughout  our  Institutions  Is  a 


inal^r,   documented  force  In  making  women  a  disadvantaged  group.   Worren  see 
attempts  to  patronize  or  protect  thea  as  misguided  or  disingenuous,  when 
their  demand  is  not  for  special  treatment  but  for  fair  trtatntnt. 

Afttr  many  ytars  of  having  the  vote,  women  have  organized  and  now 
use  the  vote  more  effectively  to  support  candidates  for  public  office  who 
will  enact  legislation  helpful  to  women.    The  election  of  1982  was  enlightening 
for  candidates  who  discovered  that  the  women's  vote  was  a  factor  In  thtlr 
victory  or  dtftat.   Moreover,  opinion  polls  since  1980  havt  disclosed  an 
increasing  14 gender  gap"  reflecting  women's  readiness  to  vote  for  candidates 
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who  support  thtfr  views  on  issues  of  special  Importance  to  women. 

More  political  skills  and  mora  political  clout  translatt  Into  a 
grtatar  respect  for  women's  Issues  1n  congress  and  stata  legislatures. 
Now  the  overriding  woman's  Issue  If  the  need  to  secure  for  women  a  Constitu- 
tional guarantee  of  equality  under  tht  laws. 

That  guarantee  dots  not  now  exist. 

Our  fortfathtrs  forgot  women  and  blacks  whan  thty  wrote  tht  Con- 
stltutlon.    That  was  conslsttnt  with  tht  tradition  of  English  Common  Law 
which  did  not  rtgard  women  as  Itgal  persons  or  entitles.   Tht  Uth  Amendment 
was  necessary  to  tnsurt  that  cltltens  may  not  be  dtnltd  equal  prottctlon  of 
tht  laws  on  account  of  /act;  It  dots  not  provide  tht  same  unambiguous  pro- 
taction  fro*  sax  discrimination.   Susan  I.  Anthony  Invoked  tht  Uth  Amend- 
ment In  seeking  to  exercise  t  citizen's  right  to  vott,   Sht  was  found  guilty 
and  stnttnctd  vo  t  f Int  for  htr  afforts. 

Soot  argut  that  court  decisions  slnct  that  t1«t  havt  expanded  Its 
covtragt  to  women,  but  tha  Supra**  Court  hat  ntvtr  rultd  that  gender -based 
distinctions  art  Inhtrtntly  susptct  Ilka  thost  bastd  on  ract.   In  fact,  no 
consistent  standard  of  review  txlsts  for  stx  discrimination  casts,    In  plact 
of  tha  ambiguous  patchwork  of  court  Inttrprt tat Ions  wt  now  havt,  tht  ERA 
would  provldt  a  clear  standard  for  woman's  ltgal  status.   Currtntly,  woman  must 
fight  for  thtlr  rights  on  a  cast-by-cast  basis.    Tha  burdan  In  tlmt  and  cost 
effectively  dtnlts  ramtdy  to  all  but  a  ftw. 

An  Equal  Rights  AmendiMnt  Is  ntadtd  to  glvt  woman  permanent  tquallty 
under  tht  law,  unless  and  until  tht  Supramt  Court  makes  a  decision  that 
gender-based  distinctions  art  Inhtrtntly  susptct.    It  dots  not  create  "equal 
rights"  but  equality  under  tha  law,  quite  a  different  thing. 

It  is  not  feasible  to  seek  this  equality  statute  by  statute,  or  state 
by  state/  ERA  would  not,  a;  critics  charge,  transfer  authority  from  states  to 
the  federal  government..  It  does  not  give  the  federal  government  any  additional 
power  to  legislate  in  any  areas  reserved  to  the  states.    Both  proponents  and 
opponents  a^ree  that  the  Congress  has  authority  now  to  enact  any  legislation 
needed  to  end  legal  discrimination.    The  only  restriction  the  ERA  Imposes  on 
state  legislation  is  to  require  that  It  not  discriminate  on  account  of  sex. 
If  a  law  is  rest,  icted  to  *omen,  It  should  also  be  restricted  to  men,  or 
rescinded.    Equality  under  the  law  Is  the  Issue. 

In  recent  years,  women's  growing  political  power  and  tht  ERA  debate 
rave  spurred  a  great  many  reforms  In  state  and  federal  laws.    However,  these 
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reforms  art  not  uniform  In  every  state  and  futurt  state  legislators  could 
rescind  or  change  them  to  Wit  detriment  and  disadvantage  of  women.  Public 
officials  could  rtlax  tht  tnforctMfit  of  1m  and  regulations  with  a  shift 
in  political  winds.    The  ERA  Is  nttdtd  to  require  all  statts  and  tht  ftdtral 
government  to  review  thtlr  laws  and  official  practices  and  to  rtvlst  thost 
that  do  not  conforr  to  tquallty  "under  tht  law".   On';*  tn  Equel  flights  Amend- 
ment  can  ensure  that  this  would  bt  a  permanent  reform. 

Women  art  «  Minority  In  tht  governing  todies  and  othtr  poworful 
Institutions  In  our  country.    Thty  do  not  havt  tht  powtr  or  rtsourcts  to 
protect  thtlr  rights  from  advtrst  actions  by  Itglslaturts  and  othtr  govern- 
mental Institutions.   This  Is  anothtr  rtason  women  nttd  tht  support  of  an 
Equal  Rights  Amendment. 

Soma  oppontnts  call  tht  ERA  a  Moral  Issut  but  tht  facts  prove  It  1i 
is  a  political  issut.   Moreover.  It's  a  political  Issut  whert  a  mlnlscule 
minority  of  /  or  8  man  tfftctlvtly  blocktd  ratification  of  An  amendment 
favored  by  the  majority  of  thtlr  coMtaguts. 

Only  by  dtclarlng  tht  ERA  a  moral  Issut  could  tht  Mormojn  Church 
openly  oppose  it.    Some  of  this  opposition  was  fright  that  worn^n  would  become 
too  powerful  in  the  home.    They  wanted  man  to  remain  heads  of  household.  The 
answer  to  this  argument  Is  that  t^e  ERA  does  not  pass  the  front  door  of  any 
home.   Personal  relationships  In  the  home  are  private  and  the  ERA  cannot 
affect  these  relationships. 

Some  of  the  Industries  opposing  ERA,  I.e..  the  Insurance  companies, 
do  so  from  an  economic  viewpoint.    Equality  and  fairness  of  rates  for  women 
would  cost  them  a  great  deal  of  money,  but  higher  retes  for  women  have 
helped  make  these  companies  wealthy. 

Every  ooll  shows  that  an  overwhelming  maj^lty  of  Americans  favored 
equal  rights  and  still  do.  even  In  those  states  wnere  EfU  was  not  ratified. 
They  do  not  believe  basic  rights  should  depend  on  gender  or  state  of  real* 
dence.   Equality  of  rights  under  the  law  Is  an  American  birthright  not  * 
state  or  local  matter. 

Those  who  opposed  women's  suffrage  argued  for  a  state-by-state 
approach,  and  the  same  argument  Is  made  regarding  equal  rights.   Then,  as 
no*,  some  states  took  the  lead  *n  ending  women's  rights.  Currently. 
I  /  states  nave  passed  equal  rights  1«ws  or  have  such  provisions  In  their 
Constitutions.    These  states  provide  a  laboratory  that  has  helped  move  the 
equal  rights  debate  from  speculation  to  experience. 


erJc  366 


861 


Senators  from  those  states  have  testified  that  the  lam  work  to 
tha  advantage  of  both  mtn  and  women.   Thalr  itata  laws  have  not  Invalidated 

rapa  laws,  outlawed  itparata  tollati  for  men  and  women,  or  legalized 

marriages  between  homosexual  partners,  and  thay  have  not  denied  women  tha 

right  to  support  by  thalr  husbands. 

Thalr  laws  have  strengthened  marriage  as  a  ltgal  and  economic 

partnership,  increased  tha  rights  and  security  of  homtmikors  and  all 

woman  through  changes  in  dlvorca,  property,  and  retirement  laws  and  grtatar 

> 

access  to  credit,  housing  and  employment. 

Why  hava  nona  of  tha  sansatlonal  prtdlctlons  of  ERA  opponants 
materialized  1n  thosa  sixteen  statts? 

aacausa  tha  opponants'  emphasis  on  social  issuas  Is  a  tactic  to 
dlvart  attantlon  from  tha  basic  Issua  of  tha  ltgal  status  of  women. 

I  hasltata  to  give  cradanct  to  these  arguments  by  rapaatlng  them 
but  It  Is  vital  to  craata  a  claar  and  unambiguous  legislative  history  so 
that  thara  can  bt  no  doubt  of  Congrasslonal  Intent,  and  tht  basic  ltgal 
Issuas  will  not  again  ba  obscurad  by  Irrtltvant  dabata  on  social  moras  and 
prlvata  lifestyles. 

Woman  nttd  tqual  ltgal  status  In  ordar  to  stcurt  tqual  treatment 
and  consldaration  In  work  opportunities,  pay      conditions;  In  thalr 
traatmtnt  by  tht  civil  and  criminal  Justlca  systama;  In  tht  right  to 
astabllsh  a  business,  bacomt  guarantors,  enter  Into  contracts,  Inhtrlt  and 
administer  astatas  and  protect  themselves  against  ill  haalth  and  old  age. 

It  Is  often,  and  incorrectly,  stated  that  no  ona  knows  what  Impact 
tna  ERA  will  have,  if  passed.    That  Is  simply  not  trua.   Btfora  passing  tha 
pra  1n  1972.  the  Congress  created  an  excellent  legislative  history  which  was 
to  guide  the  courts  in  Interpreting  the  law  according  to  the  intent  of 
Congress.    The  19/2  majority  report  of  the  Committee  on  the  Judiciary  noted 
that  the  legislatures  of  the  states  would  be  required  to  revise  those  laws- 
that  conflict  with  the  ERA.    It  was  specific  In  the  changes  envisioned. 

For  example,  any  labor  law  that  was  truly  protective  would  be 
extended  to  Include  both  sexes,  while  laws  that  were  restrictive  would 
become  null  and  void. 

fltle  Vll  of  the  Cl.vll  Rights  Act  of  1964  prohibits  employment 
utKrinmatton  on  the  basis  of  sex  unless  sex  is  a  -bona  fide"  occupational 
qualification.    However.  Title  Vll  does  not  cover  all  employment  and  it 
does  not  provide  the  permanent  protection  of  a  Constitutional  prohibition 
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against  sex  discrimination.   Actions  under  that  statue  art  a  guide  to  the 
impact  of  ERA.   For  Instance,  a  itati  ovartlna  wage  law  was  extended  to 
fncludt  .-nan  (Potlatch  Forests,  Inc.  v.  Hays,  1970)  ai  were  w*1ghtl1ft1ng 
lintltatloni  (Bowt  v.  Colgate-Palmolive  Col.,  1969).   On  tha  othar  hand, 
stata  laws  banning  woman  fro*  an  occupation  !  we  baan  struck  down. 
(McCrimmon  v.  Oalay,  1970). 

4\th  respect  to  criminal  law,  tha  Amendment  would  prohibit  a  stata 
from  providing  for  dlffarant  punishments  for  man  and  woman  who  commit  tha 
samt  crime  (Commonwealth  v.  OaMel,  1968).  But  It  would  not  Invalidate , laws 
that  punish  rapt,  for  such  laws  ara  daslgnad  to  protect  woman  In  a  w<y  that 
thay  ara  uniformly  distinct  from  man. 

With  respect  to  tducat1ont  tha  Equal  Rights  Amandmant  would  raqulra 
t  tat  Stata  supported  schools  at  all  UveU  allmlnatt  laws  or  rtgulatlons  or 
official  practical  which  exclude  woman  or  limit  their  numbers.    Tha  Amandmant 
would  not  raqulra  quotas  for  man  and  woman,  nor  would  It  raqulra  that  schools 
ref lact  tha  sax  distribution  In  tha  population,  but  It  would  raqulra  admission 
on  soma  othar  basts  than  sax,  such  as  ability.  A  similar  rasult  may  ba 
axpactad  with  raspact  to  tha  distribution  of  scholarship  funds.  Stata 
schools  and  collage  currently  limited  to  one  sex  wduld  nave  to  allow  both  . 
sexes  to  attend.'  employment  and  promotion  In  public  schools  would,  as  In 
the  case  of  othar  governmental  action,  have  to  be  free  from  sex  discrimination. 

Cn  the  other  hand,  the  Equal  Rights  Adendment  hat  nothing  to  do  with 
homosexual  marriages,  or  abortions,  or  separate  bathrooms  and  dormitories. 
In  fact.  Taws  pertaining  to .marriages  are  state  laws  and  it  Is  unlikely  that 
many  state  legislatures  would  pass  laws  permitting  homosexual  marriages.  In 
the  state  of  Washington,  where  the  constitution  includes  the  ERA  and  pro- 
hibits discrimination  because  of  sex,  the  courts  have  ruled  that  a  marriage 
license  can  oe  issued  only  to  a  man  and  a  woman.    The  state's  prohibition  of 
same  sex  marriages  in  no  way  conflicts  with  the  constitutional  guarantee  of 
equal  rijhts  for  ooth  sexes.  (Singer  v.  riara.  522  P.  2d  1187  (Wash  App  1974). 

Similarly,  we  reject  attempts  to  establish  a  connection  between  the 
Equal  Rights  Amendment  and  abortion.  Supporters  of  equal  rights  include 
groups  and  individuals  on  both  sides  of  the  abortion  issue.    The  legislative 
history  shows  Congress  did  not  intend  the  ERA  to  affect  state  abortion  laws; 
it  made  clear  that  laws  which  apply  to  only  one  sex  would  be  constitutional 
under  ERA  when  they  were  based  on  physical  characteristics  unique  to  one.se*. 
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which  chtldbtarlng  unarguably  Is.   The  Supreme  Court  decisions  making  ebor*  ^ 
tion  legal  (ftoj  v.  jjjd£  end  0o|  v.  Bolton)  wort  based  on  w*»11y  different 
constitutional  questions,  of  privacy,  and  duo  process,  rather  then  equal 

protection. 

Tht  bathroom  and' dormitory  (siuoi  art  equally  frivolous.    One  can 
only  assume  thit  those I  who  fret  ovtr  tht  prosptct  of  unisex  toilets  are  uttorly 
unaware  of  tht  Constitutionally  guaranteed  right  of  privacy.  At  Itast  two 
Supreme  Court  decisions  uphold  this  right  (Grlswold  v.  Conn,  tnd  BSS  *•  *4£>- 

A  valid  conctrn  Is  tht  offset  of  tht  ERA  on  tht  drift.   But  tvtfl  htrt 
tht  Issut  is  cloudtd  by  misunderstanding.  Congrtss  already  his  tot  pcUr  to 
draft  women.    The  Constitution  grants  Congress  unrestricted  power  M^o  raise 
and  support  armies  ...  to  provide  and  maintain  a  navy." 

Evtyy  person  Is  subject  to  be  cailtd  for  military  dut^V<  the  public 
safety.    It  is  for  Congrtss  to  say  whan,  who,  and  to  what  exteoft  and  how  thty 
shall  be  selected  (Warren  v.  IKS.  1//  F.  2d  S96  (1949). 

In  fact.  Just  before  the  end  of  Wcfrld  War  II,  Congress  was  considering 
several  bills  to  draft  women.   One  would  have  drafted  all  unmarried,  unemployed 
women.    The  otner.  a  bill  to  draft  nurses,  had  passed  the  House  and  had  been 
reported  favorable  by  the  Senate  Military  Affairs  Committee. 

The  equal  flints  Admendment  dots  not  affect  this  powtr,  and  1t  would 
permit  wonen  to  volunteer  for  strvict  on  tht  same  oasis  as  men  now  do.  It 
*ould  also  give  women  greater  access  to  tne  benefits  of  service,  Including 
veterans'  preference  In  and  out  of  government  work;  free  food,  housing.  In- 
surance, training,  and  leadership  experience;  and  educational  assistance. 

Tht  decisions  on  exemption  and  deferment  would  rest  on  factors  other 
than  gender.   Congress  could  exempt  women,  as  It  does  men,  on  tht  grounds  of 
family  rtsponstbilttlts,  handicaps,  conscience  or  whatever  basis  It  found 
appropriate. 

In  short,  the  Equal  Rights  Amendment  Is  a  logical  and  an  Inevitable  - 
application  of  values  fundamental  to  a  democratic  society.   Let  me 
summer lit  again  some  of  the  reasons  why  we  ne*l  a  Constitutional  guarantee  of 
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equality  of  rights  undtr  the  law  for  women: 

-  To  glvt  Constitutional  fore*  to  tht  (•oral  judgment  that 
stx  discrimination  is  wrong; 

To  make  all  statts  and  ftdtral  governments  rtvlst  discriminatory 
laws,  such  as  Social  Stcurlty  laws  that  art  unfair  to  tht  families 
of  women  worktrs. 

To  prevent  futurt  discriminatory  laws  from  toting  passed. 

•  To  establish  tht  prlnclplt  that  a  homemaker's  ftr vices  have 
economic  value;  and.  In  general,  to  remove  gender-based  pre- 
sumptions and  burdens,  to  allow  family  law  to  respond  to  needs 
and  contributions  of  family  memoers  as  Individuals  and  not  as  stereotyi 

To  ensure  equality  of  opportunity  In  public  schools  and  state universities. 

To  make  equal  opportunity  and  privileges  available  |o-women  In 
government,  employment.  In  prisons  and  In  the  military. 

These  proposals  would  not  alter  personal  relationships  or  family 
structure.   They  are  not  revolutionary.   In  fact,  future  generations  will 
marvel  that  more  than  half  of  our  population  waited  so  long  and  patiently 
to  achieve  the  simple  justice  of  equal  treatment  under  the  law. 
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t  STATEMENT 
BRIGADIER  GENERAL  ELIZABETH  P.  HOISINGTON,  USA  RETIRED 
Former  Director,  Women' e  Army  Corps 

EQUAL  RIGHTS  AMENDMENT  AND  THE  MILITARY 

I  oim  here  today  because  of  sy  continuing  deep  concern  about  the  effect  the 
peaeame  of  the  propo— A  Equal  Klghta  lamndmaat  would  have  oa  woman  and  oa  our 
alii tary  forces.    I  apart  29  years  la  the*army~flve  of  thaa  aa  the  Director  of  the 
Women' e  Aray  Corpa   aa4  I  juat  cannot  conceive  how  the  army  could  accoapliah  ita 
alaaioa  if  it  were  reejulred  to  have  a  force  of  half  aen  and  half  womsn  which  la 
what  the  Eeual  lights  laandaant  would  do.. 


i 
i 

I  have  uaed  tola  example  before  and  I  want  to  emphasise  it  again.   Can  you 
imagine  a  fighting  Una  who*  every  other  link  In  the  chain  la  a  weak  one?  That'e 
what  paeaage  of  tale  propoaed  hill  would  do  to  uo.   I  do  not  believe  our  ooemanders, 
our  forooo,  or  you,  would  have  confidence  in  sending  euoh  an  army  ageinat  our  enemies. 

Do  yoa  reellee  that  no  other  country  la  thia  world  uaea  ita  woman  In  oombat 
reloeT  fe  would  be  the  lsaghlng  wtook  of  the  world.   I  think  it  would  atke  ua  look 
ridiouloue  and  that  would  aurely  injure  the  pre  o  tigs  of  the  United  States. 

From  spending  29  yaara  Involved  la  administering,  training,  and  working  with 
women,  I  know  that  the  overwhelming  majority  of  them  cannot  match  men  in  agmrcaalve- 
nooo,  phyaioal  stamina^ endurance,  and  muaoular  strength  In  long-term  aituatlona.  In 
a  protracted  engngemsnt  aaminat  en  enemy,  eoldiera  without  theae  oapebilitiee  would 
be  weak  linka  in  our  armor.   Soldiare  auat  have  confidence  in  the  lone>tara  mental 
and  phyaioal  eta/alma  of  their  oomradea. 

also,  we  auat  consider       oonaecuenoaa  of  mixing  aen  and  women  In  unite  and  In 
oombat  aituatlona.   Probleme  in  aau-woaen  relatlonehips  wtiet  everywhere— combat 
would  be  no  exception-- but  ttwre  it  would  be  dleaataroue  In  that  It  would  oauae 
ooatly  dietreotione.   There  la  more  to  fear  in  oombat  than  being  killed.  The 
peripheral  deoftre  are  cvoryhere,  before  and  afUr  the  battle— being  raped  by 
otrongor  or  temporarily  erased  ocaradaei  being  teken  prisoner  of  war  and  being  abueed, 
beaten,  raped,  and  atarvedf  being  diafigurtd  in  face  or  bodyi  the  payohologloal  after- 
af facta.   We  know  thaae  thine*  occur  uo  bcUleriolde'  and  moat  of  them  have  happened 
to  the  aen  wa  have  sent  into  oombat.    Being  in  combat  baa  had  devastating  affeota  on 
family  Uvea— can  wa  erpecKaur, women  whoJiavo  aerved  in  combat  to  return  home,  bear 
and  produce   and  raise  healthy,  happy  American  kid  a? 

There  are  asny  other  career  opportunities  for  women  In  the  armed  aervloaa  with- 
out including  them  In  oomlat  training  and  oombat  duties,   adninlotratlvo,  ooamtntoatione, 
medical  oare,  and  logiatloal  technicians  ooetprise  90  percent  of  the  sdUtar/  janpowar 
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■bat  may 

1.  7/e/ 


Joba-eoabat  takao  only  10  percent  of  ttw  total  force.   Whoa  evoh  rich  op^rtunltiaa 
cxiot  In  tat  Servloco  for  iomd,  way  in  the  aaao  «t  equal  opportunity  or  whatever, 
wot  wo  doetroy  tho  defence  capability  of  oar  araod  aervlcaa  so  nuoh  and  porhapo  loot 
our  who  It  country.    lo  it  beeanae  wa  want  to  bwabla  to  any,  "Wall,  wa  aay  havo  loat 
tho  war  and  loat  our  froadon  but  waam't  it  awoll-wa  cam  our  woatn  aqual  opportunity 
<on  tho  battlefield?" 

lo  thonka— I  do  not  want  to  loaa  thla  wonderful  oountry  of  ours  beoauao  aoaa  awn 
anu  woaan  who  do  not  bawa  tho  focalaat  idaa  of  wha*,  it  la  Ilka  to  eervo  in  combat 
that  wa  should  lat  woawn  to  anywhere,  do  anything  btoaoao  it  aekea  tbm  aqual. 
naad  an  all-aale  ooabat  foroa.    I  do  not  want  to  taka  a  ohanoa  with  being  protaetod 
by  an  ezperiaaatal  foroa.   Why  daatroy  a  ay.tea  that  baa  preeervod  and  protaetod  ourC 
oountry  for  208  yaaraf 

*a  cannot  llatan  to  pwopla  who  think  it  la  a  aattor  of  juatica  to  lat  woawn  ba 
draf  tad  and  eerve  in  coabat.    Thia  la  not  a  aattor  of  elapla  juwtlea  that  can  bw  deter- 
mined by  a  court  or  by  a  refarendua.   It  la  a  aattor,  ladle*  and  fontlenen,  of  coamon 
senaa  and  whether  wa  ara  aolnf  to  preeervo  tho  thlnffw  our  nation  otanda  for. 

Wa  nawd  to  llatan  to  awn  who  havo  actual  knowledge  of  wara  and  coabat  duty.  Aak 
thaaw  man  about  thalr  oxpcrlcnooa  on  thw  battlefield.   Dooa  coabat  rwquirw  great  en- 
duranoa  and  otamlna?   Can  woman  ccpata  in  hand-to-hand  ooabat  situationa?   Can  woman 
•ndurw  thw  emotional  and  paychologioal  iapact  of  thwlr  coaradaa  bain,  killed  or 
thcaaelveo  being  dl.flgured  for  Ufa?   Aak  any  combat-experienced  officer  or  anil  a  tad 
nan  if  h.  went,  his  daughter,  hi.  .i.ter,  or  eve:  hi.  mother  aeel*  ed  to  HIS  conbat 


unit. 


I  oproae  the  Equal  Righto  Aaendment  beoauao  it  would  have  an  advaroo  effect  on 
thw  abilit/  of  our  iray  to  do  ite  Job.   The  propoeed  bill  would  require  .quality  in 
evorythlnewwoatn  would  be  equally  vulnerable  to  registration,  the  draft,  and  duty  in 
ooabat  dlvisiona* 

Uodar  thl.  bill  th.  SmtcUi,  of  th.  kemr.  for  oxMplo,  .ould  no  lou«.r  ho*, 
tho  authority  to  doold.  how  muf  or  .hat  poroontaj.  of  tho  lotlro  inr  ahould  bo 
ora-ho  would  bo  forcod  to  ha*,  a  50-W  ratio  .r  m  m  womwn.   Could  tho  Any 
dafaat  our  onnlaa  tadar  noh  olw«.tancaa?    It  1.  too  daagorou.  to  axpoa.  ouw.lv.. 
to  .uoh  o  rlik.    I  ur«o  you  not  to  appro**  thl.  bill  that  would  ..akm  th.  d.fan.a 
poaturo  of  tho  Unitod.Stat..  iraod  few...     Thank  you. 


o 

ERIC 


372 


367 

Testimony  of  Mary  Lawlor  of  Winnetka,  Illiniois 

ON  ERA  AND  THE  MILITARY 
fcr.  CUlrwQ)    K.#obero  of  th.  Sub-CdMiitt.*! 

I  am  *ary  Lawlor  of  wlnaetka,  Hiiro  jo.    I  nerveJ  nr,  #  ^  li.ut.nant 
in  tto  I*rop.an  Th.ater  of  Operation*  in  World  V  .r  II,  IwdtriR  in  Normandy 
to  Hied  otir  American  fighting  nan  on  D«90,    rfr  concern  is  with  thn  bad  effect 
OA  win  »«#  on  national  d.f.nse.   Specifically t  I  hiv^  a  Wrongly  held  view 

Mm  should  not  aanre  in  costal  positions  In  the  U,s.  Arrj,  on  era, 
accordlag  to  g.nt/slly  acc.pt..  nttf  ntudt.a,  would  m*ke  then  .legible  to  do. 

la  19*J  I  .nli.tad  in  the  tfon»n*a  araj  Auxiliary  Corps  (lator  the 
toast's  amy  Corpa)  nn  ny  twenty  firat  birthday.    At  that  tin.  t»w  recruiting 
pitch  was  "join  U«.  WAAC  and  releue  a  nan  for  coib.it. »  \ 

thirty  y.ara  later,  In  1973,  j  „1(l  „hockf:d  to  Kirn  Mat  Congr.iQ 
had  rejected  .pacific  proposals  to  assnd  the  ERA  to  exenpt  wonen  fro.  tht 
draft  and  from  comb.it.    Sine,  then  I  hav.  leaned  that  there  .re  ei*ny  other 
flaw.  In  ERA  which  Pa  sure  Mill  to  covered  by  other  witn.ai.a. 

Today  my  aim  ia  to  convince  th.  Sub-cormtttee  that  TMK  should  to 
r.j.ctod  becau*.  of  it.  d.l.t.rioua  effect  on  th.  Military.  Th.-Uef.no. 
Depart  sent  ahould  not  be  forced  to  go  to  court  to  deetmitrat*  that  putting 
Moaan  in  coabat  wouM  interfere  with  national  /.purity;  tt<ngr».'i i  should  aake 
that  d.ci.ion.    Z  tm  convinced  that  tho.e  who  t*ke  .  conti  iry  position  .re 
activated  by  reasons  other  than-  that  of  improving  our  national  etcurity. 
Ui.y  seek  to  attain  n  typ*  nf  ao-c.Urd  "equal!  t.v'  th.it  ii.  impri<.Maul, 
unreal ietic,  find  would  hurt  both  ■«««.  if  put  int'i  operation. 

Wfa.a  I  w.a  on  Cfeaha  Nach  during  V^rld  w.ir  II,  ,.p  to  my  kntm  in  aud, 
there  woo  no  agitation  anon*  th.  woaen  soldiers  to  to. allowed  to  go  into  th. 
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fr^n»  liw,  Mr.  I'-  nr.,  did  an,.*,  ar.r  eonaid.r  ..In,  ^flemn  glpla  u 
coaba,  4..pl».  th.  ahorta,.o,  ....  rapist..   ^  ,  ^  UMen<a  ^ 
Nit  I  ha«r  ao  ebon,.  of  .oie.a         »h.  ,.„.».  UBlform«  „rM|||1  ^ 

of  tb.  ovbrtant  of  d.,.^  w  rtCi(lt  en  ^  uttUMUo||  -f 

U.1.UM  S^r.tar,  borbm  conation  th. 

Dtp.rcMr.t  or  th.  Ar„  (..  r.p„rt#-  lB  th#  WMhlnit0B  ^  on  l0/msu 

Mciaa.  our  for-  of  .o».rn«ont  if.  .uln.rnbl.  to  tonc.ntratad  pr.«wo 
fr~  op.eloi  i„t.r.„0  „hich  do  not  .lw,Vn  net  in  the  eocd.  „a  Ucall.. 

tho         io  .  dUclplln..  ,r,«i..,lu,.  th.  ^  „  ^  ¥aMcJfl  ^  ^ 

unrd  by  o  .Mil  grnup,  not  r.pr.^nB,  „  Mjor|t|  ,1(n(polntt  whoee  prl(|Cipa 

objoctW.  la  aoclal  changa.  ,' 

/ 

Obvioual,  th*  pur,*n^of  th,  »„</  1.  to  fi„ht,  and  „„,  to  fore.  thm^ 
In  o„r  aoci.ty,  an^cloU,  whrn  .„ch  chnn,.,.  to  not  na„  anU.r,,\  Kept**.. 

VM1.  it  „.V  b.  Wd  th,t  a  w„™  ha,  th,  rl<M  to  aanr,  in  th.  »r* 

/ 

-h,r.».r  ah.  lo  quail ft.d.  .nd  EM  will  th„t  ^ht,  wo  ^ 

th.  „aat  «joMt,  of  tboa.  in  ground  co.b.,t  wauln  still  auch  „„  „.,. 

.  .ou.tanr.lli ...  n6ht  to  h...  -o^,  ,xcUM.  |f  tney  .„  ,ot  McU|^  ^ 
.ff.cti,.„.„  ,111  8uffer.  crrl^nljr  »„,rlc„  rltUrf,,  f,rht  ,„  war  ^ 
abl.  to  ..pKt  fro,  th.lr  aov.rn-.nt  th.  r,Hr,t  ,„  ln  comb.t  „nltfl  ^  ^ 

prop.rl?  trained,  aquippad  »nd  orgai»i».d. 

dn  fp-rtoM  poln,  ,n.«  „  ^  Qf  ^  ^ 

tl,.t  «h.n  th.  wo*,r,  workBj  toMtn„  „r  tmtiMm4t  „  in  th<r#  ^ 

gr..t.r  .fficl.nr,.    M  ao„n  a,  ,h.  bop.„lrl  r.latio„ahip         into  pW  th.r. 
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waa  an  alMit  fasten!  ahifl  to  role  pla/ln*.    suddenly  there  km  sore  ettentlo* 
to  appearance  and  laaa  to  the  job.    I  WUivi  that  this  eeauel  cwarenesa  csaaot 
bo  diaregurded  Merely  by  e*y  infuses,  sow  you  are  oil  equ.i)."  The  fsct  of  Ua 
^  Mtttr  io  that  even  if  mo  were  or  vol  wo  would  ntlll  not  to  alike—and  for  that 
)l  aa  grateful. 

la  a  cosb*t  situation  there  teaawork  la  no  i  sport /in  t  the  f*a«r  tho 
cospiexltlee  la  lnt*rpsttoaal  relations,  tho  let tor* 

tfo  hoar  tho  coaplaint  tho|  woaen  mat  ho  ilWd  to^seres  in  coabat 

roloa  ao  the  top  ochrlona  of  coewajd  will  ho  available  tc  then.   Tfcie  in  a 

/ 

specloua*argunent.    Grnernl  ftaeaaower  never  he^rd  n  shot  flr-d  in  anger 
prior  to  World  War  lit  and  there  -re  aany  other  blah  ranking  offers  w*»«r*.  • 
in  tho  ess*  position.    If  the  Amy  insists  th.it  uonen  rust  r.^rvo  in  coabat  to 
attain  ^4*  rank,  than  tho  aelectloa  prueeaeee  need  reversing.   Tho  talcnte 
aaodod  to  bo  a  fogl*tlce  or  atrategla  planner  art  different  thw>  those  needed 
to  ongsje  la  coabat •    Ihc  higher  tho  rank,  tho  noro  far  fMchrd  in  a  coabat 
roQulroaont. 


Wo  alao  hoar  the  atateswnt  tU*t  p-eherfr  of  ^  Amy  Who  Corps 

served  In  tho  front  liree;  therefore  it  should  not  b*  world  nheking  If  uoaen 
becaee  infantry  rif lepernons.    The  c o spar i eon,  or  course,  in  a  poor  one. 
Nuraoa  eurely  h»vc  bran  subjected  to  ensll  am  fire,  out  the  fulfillment  of 
their  sdaslon  of  ai'tina,  nodical  doctors  is  e»ant  to  ba  undertaken  In  aa  area 
protected  fros  eresy  fire.    Furtherae>re,  a  miree,  li*e  a  doctor,  la  designated 
aa  a  aiecsebatant .    as  such  aha  la  not  normally  subjected  ta  the  latsaao  ease- 
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aura  ta  tha  ant*  that  clout  ceatot  watta  «ra,  am)  hu  certain  prlellagaa  uadar 
tha  0*na*a  Convention. 

*  Mr*  apaclflc  objection.  «^mi  the  concept  at'\«,m*  lB  cortttt 
It  connplciou.l,  diartgmrda  our  culture,    who.  I  B(tn  In  tha  Urup.an 
TWar  .ha.  .  cri.i.  „„..  the  ...  lwtlnrt»^ly  bPcvl(f  prt,t(<,  tlvB  of  th. 
Dtaplta  a,  deliberate  pro6ru»  of  def«lBi,«tlo„  no,  bring  infiict-d  on  woman 
rwrulte,  uad.r  combat  condition*  n»  m.tlnct  no  old  m  mmM*  win  ^t  chaafe. 
Th.  a^ri.nc.  of  th.  Iara.ll  ^  ...r.  m„  ^  ((M  ln  ^ 

Tribune  of  s/B/76).  During  th.  Ar.b-ler.,*lt  war  th.  m  r*.ct.d  with  ..trete 
.hock  at  aMlnc  women.,  bodlaa  ..Uletad,  much  «,r.      thM  Maln|  ^  Uj-rf4i 
th.  bMUl  haw.,  of  cour...  ab-rfoaad  ,ha  foil,  of  utlU.ing  wo«„  i.  po.lUoB. 
requiring  cloaa  contact  with  tha  «n*a*. 

"eat:    Women  btnr  children,    should  the  United  r.tntta  .dopt  th. 
,u..tio..bl.  policy  of  tho  utlU^tion  of  uua^n  in  cort.t  «d  clo.a  co-bat  ,„pp0Pt 
rola.  It  -ill  b.  .lorn,  mo*k  ««jor  ..tloBs.    ^  eone,fX  of  pr,,lMw!  toU1 
.qu.luy  bat-eon.*.,,  „«d  „„B  wa.  initiated  b,  th.  sovl.t  union  ln  th.  tlma 
of  I.nln.    T*0Ut!h  RunMan  .<,»«.,  b.caure  of  the  nhortn<?.  of  m-n,  aided  i„  th. 
defenae  of  their  country  in  the  fr^t  linen  during  th-  arcond  World  War,  th. 
prcoent  front  H„e  R.  st«l  infnntr,  „nlt„,  I  .„  tnld)  ,rp  „,  MiP..a„pUo 
ov.  r  alaty  ye/ira  of  prenumed  enunJlly. 

In  the  B.ont  of  w„r  ^,an„  pur  m%t  „„„„  u       Mf  fa 

th.  .n.my  lnf««ry  will  he  me„.    If  captured  in  the  jn^i,  of  ti08,  eoBh,t  ,h- 
c-nbat  or  co»bat-r..jp..ort  woman  noldier  «IKht  well  hi>  «,»,,0T.d  to  all  sort,  of 
lndlgtiltte.  by  mm  «*.  have  been  d.ni.d  f,«M.  compaalonnhlp  for  a  Ion.,  p.rlod. 
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I  wonder  ml*  with  how  ourh  cannon  decency  an  c«ofV  *ui  deal  with  captured 
woMn  prlaonero. 

A*  a  natter  of  fact,  large  «n*era  of  eecurity  poroonnol  wore  needed 
on  Onuno  Hoc*  to  protect  tho  weuen  1  coenauded,  not  fro*  too  tneny,  out  froo 
our  own  — n. 


\ 


no  oexuol  act  obvloooly  oon  nova  a  ouch  nore  luatlnj  affoct  on 
than  an  nan.  for  thla  reaeon,  and  becenee  wonen  nra  «on*rolly  icakar  than  mi, 
they  nova  a  right  to  expect  astro  protection.  Thie  la  denied  a  woman  In  conoat 
opa rat  loan* 

Anally:    Thara  would  bo  aarloua  coopUcatlona  In  huoan  relatione. 
We  cannot  ooupart  th*  lift  and  daath  altuatton  nf  front  lino  coabat  with  tho 
conoii*lliuj  of  the  ae*eo  In  tha  raar  echelon,  entoclally  with  tha  loo  proportion 
of  feoele  to  nolo  that  oil*  onlot  oo  tho  front  Hn«i.    Reljtlonehlpe  -ill  no 
fornad  that  could  cooplicAto  dally  operations,    we  mat  reneuber  we  will  bo 
ieaUag  utth  nan  and  woo*n  »ho  have  been  u*|uir,itf»d  fron  their  epnunta  for  long 
perlodo  of  tluo* 

Inpaxtml  lrndrrshlp  utv\  th«  rqnitiblo  '.haling  nl  4<irj;crn  .ire  neceueary 

i 

to  aucctbft  In  coibi»t,    1r*t»e  qu.ilitien  could  \u*  #<n iir^rrclt    Tne  pen.tlty  in 
the  rear  area*  is  onr  things  IV  lo  t.  of  h.fi  th.l  uml'i  r<i.ill  in  ti.o  front 
11  nee  la  another* 

It  is  an     copied  j.rincipl*.  th  it  "vrtr"  lywJiry  .•   i^purtnjit  in  airfare* 
fioldtera  don't  timht  tor  hn«lr  <~otintrjri  thrj  firtit  for  nti«  trothcr*-*  for  Hon, 


o 
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•ppla  pla,  and  the  clrl  b.wk  hoe*.   To  deprive  thy  military  nrrvlcee  sf  the 
•lupla  expedient  of  treating  the  eexet*  dl/fereiitly  fliee  in  the  foes  of  com 

NAlli 

In  conclusions    The  grant  19th  ctntury  eoclologiot  dn  Toe que villa, 
writings  today  mote  t/iviitly  thai)  evur  rvllft  t  h«'  litnmfttl. »  mil  wnkjiewis  of 
our  greet  land,  supports  ny   r<M*min«  us  toUowi.j    i  quot.— "ftnre  are  r  0pU 
•••whs  confound^... th-  Jificrmt  rh.irai  t»«i  isticj  of  t» e  ..exes  Mould  mike  nan 
nnd  wa*an  into  bcin*>  not  only  equal  tout  alike.  ^Thfy  «ouH  jjivo  to  both  the 
nana  function*,  i«po,a  on  both  the  am*  duti.m^.Thry  would  mix  then  in  all 
thln4*...Xt  say  readily  be  conceived  that  by  thus  attempting  to  nnka  one 
a^ual  to  the  other,  both  are  degraded,  and  fro»  no  prepoateroua  a  atdley  of 
the  works  of  nature  no>hlnt  could  ever  result  but  «ank  iwn  and  dimyrdtrly  vosea." 

I  thunk  you  for  your  attention,  i 


3**1  r  . 
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471  Hill  Road, 
Wlnnatka,  IL 

60093 

Novtibtr  7«  1983. 


The  Hon.  Don  Edward*,  Ch*i,"«aaf 

Houaa  Judiciary  Cormittee, 

Subcoaadttea  oa  Civil  81  C*iu  fcl  tutlonal  Rights, 

Ray  hum  Of  rica  B»uWing, 

VaaMnctoa,  fc.C. 

Dear  Mr*  toward? 1 

Oa  the  occasion  of  87  taatlaony  to  your  corrmittea  October  26th  oa 
role  o:'  *omen  in  the  -ilitary  under  tha  propoaad  SRA.  We.  Sohroadar 
saved    1*  I  had  jupporrirg  evidence  regarding  tha  use  of  woman  In  tha  Iaraali 
Army.    3he  stated  that  tha ra  uaa  difficulty  getting  tha  corract  story.  I 
rtupactfully  request,  therefore,  that  tha  following  ba  appended  to  tha 
r«i.->rd  of  t  .a  hearlnga  and  included  ia  tha  Committee  print* 


aa  Xaraali  Government el  Informational  pamphlet  dated  Kay  30v  1977f 
Sill  I2L  CXaraal  Da  fan—  Forcee)  Spokesman,  raada  as  foUowet 

"TXiring  and  prior  to  eetabllshment  of  tha  Stata  of  Iaraal  wocan  took 
Part  in  Jewish  military  forcaa.    In  tha  War  of  Indapandanoa  women 
fought  alongaida  man,  undartaking  o  pa  rational  id  salons  in  tha  front 
Una*    today,  of  course,  tha  girls  of  Chan#  have  changed  ar.i  :hsn 
girla  play  purely  r.oncortbatant,  though  thoroughly  essential,  rolss 
within  tha  IDF  frar-ework." 

•Chan  ia  tha  Hebrew  acronym  for  Woman' a  zorpa;  tha  word  means  grace, 
Eovellnsss  or  charm. 

?ha  larasll  Army,  by  Zdward  Luttwak  and  Dm  KorowitE,  (Harper  & 
Sow,  1975)  ,  etatee  on  pISTOi 

"In  tha  war  of  Indapandanca  tha  Pulmach,  I.£,L.  nn&  IXhf  did  l:.ciuu\ 
girls  in  tha  figntlng  units,  but  few  ware  actually  involved  ia  com- 
bat after  *ne  early  stages  of  tha  war.    After  tha  A«*nistice  cvnbat 
duty  was  excluded  right  frosj  tha  baglnnlng  of  the  new  Iaraeii  Arsiy." 

A  History  of  tha  Inraall  Army  (1§VO-197Jj2,  by  2eav  3:hik/  (trans- 
lated and  edited  by  Raphaai  RotheteTn,  (Simoo  *  Sohuatar,  1974*)  *'  -tea  OA 
p.li9i 

"Al*hou5h  woman  of  .an  fought  *ith  man  in  taw  p*i tlsan  military  unit* 
of  pre~5tatehood  days,  today  the  woman  solcHere  ^arry    Jt  r.on<*eo4bat 
functions.    They  are  trained  in  tarn  uss  of  Hgat  arms*  for  .islf- 
■lef  .i;#.t,e,  out  are  r.ot  &ssl£n*4  to  for  *?d  bitt.le  areas.    Curing  tha 
f^m  Kipp'ir  Mr,  i'^r  example,  f«male  ^Idlers  were  immediately  evacuated 
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from  tht  Golan  Heights  oa  tha  Syrian  front  and  froa  caapa  near  the 
Sues  Canal.11 

(p. 119)  "Tht  recruitment  of  woman  In  tha  Jewish  society  of  Palaatina 
eteoaed  froa  tha  praaaura  of  circuaetancea,  rathar  than  an  ideological 
impulaa  to  achieve  full  equality  between  aen  and  woaen." 

(p. 122)  "Ierael'a  aaall  tout  vocal  woaen'e  Uberation  aoveaent  haa  at- 
tacked the  Amy  for  placing  woaen  ia  noncoatoatant  deak  Joba,  but  their 
crltieiaaa  have  elicited  littla  reeponae  on  the  part  of  tha  woaen 
soldiera." 

The  Chicago  Tribune  of  9/B/76Teapo  section,  p.2,  article  headlined 
♦•Painful  query*    Can  Woaen  lake  Coabat?"  reade  in  part  aa  followat 

••Prince-  aaid  the  Xeraeli  Amy,  in  which  woaen  are  coabat  troope,  had 
the  experience  of  woaen  being  wounded  and  Hilled  in  battle  and  that 
♦the  men  reacted  with  extreaa  shock  at  eeeing  their  bodiea  autilatftd, 
much  more  than  eeeing  aen  injured' •" 

•U.S.  Aray  Major  Howard  Prince,  clinical  p eye ho logiet  who  headed  the 
cadet  counaelln*  center  at  Vent  Point  9/8/76,  the  Ciae  the  article 
waa  written. 


Requeet  acknowledgment  of  receipt  and  that  this  will  be  included  in 
the*  printed  record  of  the  Subcoaalttee  hearinge. 

Sincerely  yours, 


I'ary  Lawl 


.opl  ■  ■  ".o  ill  i'iteorirutte*  "enbere 
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PRISCILLA  ROTH  MACOOUQALL 

ATTORNEY  AT  LAW 
34*  Kf  NT  LANE 
MADISON,  WISCONSIN  M713 


August  5.  1983 


Orrln  G.  Hatch 

Chair,  Subcommittee  on  the  Constitution 
Senate  Judiciary  Committee 
Senate  Russell  Building  1114 
Washington,  D.C.  20510 

Re:   Equal  Rights  Amendment  —  Effect  on  Women's  and 
Children's  Names 

Attention:    Steve  Narkman 

Dear  Senator  Hatch: 

It  Is  14*  understanding  that  your  committee  will  be  conducting  hearings 
on  the  effect  of  the  Equal  Rights  Amendment  In  September.  I  have  worked 
extensively  In  the  area  of  women's  and  children's  names  since  1972  a»id  can 
assist  you  In  y</tr  consideration  of  the  Amendment  In  this  area.  In  addition 
to  this  letter,  which  I  would  like  Included  1n  the  official  records  of  the 
hearings.  I  would  like  to  testify  personally  and  answer  any  questions  you 
may  have  In  detail. 

Women's  Names 

A  married  woman's  using  her  own  surname  Is  not  a  "horrible"  which  would 
result  from  the  passage  of  the  Amendment.  Women,  under  the  common  law  and 
In  every  state,  have  the  right  to  simply  not  change  their  names  because  of 
marriage.  No  state  requires  a  married  woman  to  use  her  husband's  name  or  a 
divorced  woman  to  use  her  ex-husband* s  name. 

Nationally  the  misunderstanding  which  has  existed  about  the  law  of 

women's   names  derived  principally   from  the  1972  case  of  forbush  y. 

Wallace*  which  was  corrected  by  the  Alabama  Supreme  Court  unanimously  In 
1982  In  State  v.  Taylor.2 


The  enclosed  brief  In  a  Florida  name  change  case  outlines  the  law  of 
women's  names.  For  all  state  and  federal  purposes— driving,  voting,  pass- 
ports, professional  licensing,  credit,  etc.— a  married  woman  has  the  right 
t?  use  her  own  name.  Cases  such  as  the  enclosed  Involving  name  changes  are 
always  reversed  on  appeal  »»1thf»ut  constitutional  assistance. 
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Thus  the  passage  of  the  ERA  will  have  little  If  no  effect  on  the  la*  of 
women  s  names.  The  only  state  to  have  a  statute  requiring  a  married  woman 
to  adopt  her  husband's  name,  Hawaii,  repealed  Us  law  In  1976.  Of  course 
any  state  requlrefmtnt  that  a  woman  adopt  or  use  her  husband's  name  would  be 
invalid  under  the  Amendment,  1f  there  wire  any.  The  custom  of  married  women 
not  changing  their  names  at  marriage  or  otherwise  not  using  their  spouses1 
surnames  1s,  however,  very  common.  Of  all  the  legislation  Introduced  on 
women  s  names  over  the  past  ten  years,  1  know  of  only  one  (unsuccessful) 
Dill  which  would  have  required  a  married  woman  to  use  her  husband's  name  for 
any  purpose. 

Children's  Names 

The  law  of  naming  children  Is  a  bit  more  complex,  but  the  "horrible"  of 
marital  children  not  using  their  fathers'  surnames  as  a  matter  of  law  would 
not  be  one  of  the  consequences  of  the  Amendment.  Under  the  common  law 
parents  have  the  freedom  to  name  their  children  with  any  first,  middle  and 
j  last  names  they  choose,  and  this  right  Is  refcpected  national ly-K  A  few 
/  states  (five)  have  had  statutes  requiring  marital  children  to  be  given  their 
fathers  names  on  their  birth  certificates,  but  these  have  all  been  repealed 
or  Invalidated  as  unconstitutional  Infringements  on  parents'  rights  to  rear 
their  children/ 


Similar  statutes  requiring  nonmarltal  children  to  be  given  their 
mothers  surnames  on  their  birth  certificates  will  be  Invalidated  as  they 
are  litigated  under  present  constitutional  Taw.5 

No  state  requires  that  children  be  known  after  birth  by  any  particular 
surname.   Naming  children  1s  a  parental  right. 

Where  parents  are  in  disagreement  over  their  children's  names,  however, 
the  courts  everywhere,  except  in  California,*  honor  a  primary  right  1n  the 
father  to  control  the  naming  of  children  originally  given  the  father's  name. 
While  the  Judiciary  Is  gradually  moving  towards  a  recognition  of  women's 
rights  to  nan*  newborn  or  very  young  children  over  the  fathers'  objections, 
where  the  children  are  older  they  are  uniformly  closing  their  doors  to 
women.  Last  year  the  United  States  Supreme  Court  refused  to  review  the  case 
of  a  divorced  woman  seeking  to  give  her  children,  7  and  9,  a  hyphenated 
surname  of  both  her  and  her  ex -husband's  names  over  the  objection  of  the 
father.' 


The  Equal  Rights  Amendment  would  Invalidate  any  superior  naming  right 
of  the  father  over  children  of  any  age.  It  would  Invalidate  any  presumption 
that  marital  children's  best  Interests  are  served  by  use  of  their  father's 
name.  tt  would  Invalidate  any  presumption  that  continued  use  of  the 
father's  r*ne,  when  the  father  wants  It  retained,  Is  1n  the  children's  best 
Interests  over  the  wishes  of  the  mother  and  children. 
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Without  the  Equal  Rights  Amendment  *omr\  ahd  children  will  have  an 
uphill  battle  In  having  their  rights  recognized  over  the  traditional 
superior  right  of  the  father  to  control  the  naming  \of  marital  children. 

I  welcome  the  opportunity  to  testify  or  to  supply  you  with  further 
Information. 


Sincerely, 


Prlscllla  Ruth  Ma^DougaNL. 


PRM:fh 
Enclosure 


\ 

\ 
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1  341  F.  Supp.  217  (N.O.  Ala.  1971),  aff'd.  per  curiam,  415  U.S.  970 

(1972). 

2  415  S0.2-*  1043  (Ala.  1982).  \ 

I 

3  Sac,  of  Cowaonwealth  y.  City  Clerk  of  Lowell.  373  Mass.1 178,  366  N.E.2d 

717  (1977):  Doe  v.  Dunning.  87  wash.  2d  50.  549  P.2d  i  (1976). 

\ 

4  Sidney  v.  Plngree.  No.  82-8291-CiV-JAG  (SeO.  Fla.  Dec.  l\9  1982); 

O'Brien  v.  Tllson,  523  F.  Supp.  494  (E.D.  N.C.  1981);  Jech  v.  Burch. 
466  P.  Supp.  714  (0.  Hawaii  1979).  ~T    

i 

5  Doe  v.  Hancock  County  Board  of  Health.  436  N.E.2d  791  (Ind.  1982) 

(Hunter.  J.  dissenting).  \ 

\ 

6  In  re  Schlffman.  28  Cal.  3d  640,  620  P. 2d  5*9.  169  Cal.  Rptr.  918 

(1980). 

7  Application  of  Saxton.  309  N.W.2d  298  (Minn.  1981) #  cert,  denied,  102 

STCt.  1737  (198Z).  I 
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Statement  of  Paige  Comatock  Cunningham,  Eaq.    ^ 

THE  EQUAL  RIGHTS  AMENDMENT  AND  ABORTION 

t 

Introduction 

Mr.  Chairman,  and  members  of  the  Subcommittee,  my  niii  Is  Paige  Comsto# 
Cunningham.    I  am  presenting  this  statement  In  my  capacity  as  Executive 
Director  and  General  Counsel  of  Americans  United  for  Life  and  the  AUl^Legal 
Defense  Fund.  The  AUL  Legal  Defense  Fund  Is  the  only  public  Interest  law 
fine  In  the  nation  that  devotes  Its  full-time  efforts  to  lltlritlon 
Involving  the  rlght-to-llfe  Issues  of  abortion,  Infantlcl^;  and  euthanasia. 

I  would  like  to  point  out  that  the  views  I  express/on  the  propriety  of  an 
Cqual  Rights  Amendment  (ERA)  are  my  own.   Americans  United  for  Life  Is  neutral 


with  respect  to  the  ERA,  apart  fro*  Its  Implicates  for  abortion.  AUL  1s  not 
political  organization,  and  Is  not  Involved  ^lobbying.  I  an  here  today  only 
to  testify  to  the  legal  effect  of  the  Equal/flights  Amendment  on  abortion. 

For  purposes  of  Identification,  I  am/a  graduate  of  Northwestern 
University  School  of  Law,  and  an  attornrt.  My  articles  on  abortion  have 
appeared  In  several  periodicals.  Including  Update,  a  Journal  of  the  America* 
Bar  Association.   I  am  ca-author  of  a  monograph  on  the  abortion  decisions  ■-' 
rendered  by  the  Supreme  Court  this  summer.   Ny  comment  on  a  religious  freedom 
Issue  appeared  In  the  Northwestern  University  Law  Review. 

*  *  * 

As  an  Individual,  attorney  and  woman,  I  endorse  the  principle  of  equal 
treatment  of  women  under  the  law.   No  class  of  citizens  should  be  excluded 
from  constitutional  guarantees  of  equal  protection.  As  a  pro-life  advocate,* 
I  believe  these  fundamental  rights  extend  to  the  class  of  the  unborn,  both 
female  and  male.    It  Is  therefore  with  dismay  that  I  Must  conclude  that  the 
proposed  ERA,  Intended  to  fill  the  gaps  In  eliminating  discrimination  against 


women,  may  alto  be  used  to  buttress  and  amplify  the  fright  to  abortion 
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STATEMENT 

In  my  legal  opinion,  the  plain  language  of  this;  proposed  constitutional 
amendment  does  not  require  any  connection  with  abortion  rights  or  funding.  * 
However.  It  Is  Instructive  to  examine  the  Intentions  of  ERA  advocates  which.  In 
the  absence  of  a  clear  legislative  history,  could  affect  how  the  amendment  Is 
Interpreted.  These  Intentions  have  been  made  clear  In  legal  arguments  made 
under  equal  rights  provisions  In  state  constitutions.  ' 

In  1980.  the  Civil  Liberties  Union  of  Massachusetts  (CUM  filed  a 
complaint  In  Hot  v.  Kino,  arguing  that  state  refusal  to  fund  abortions 
violate^  tht  Hassachusttts  Equal  Rights  Amendment.*  Although  the 
Hassachusetts  court  did  not  address  the  ERA  argument.  It  upheld  tax  funds 
for  abortions  under  due  process  guarantees. 

The  CLUH  Is  a  state  aff  Hate  of  one  of  the  most  prominent  groups  to 

support  ERA  ratification/  Tht  executive  director  explained  the  decision  to 

pursue  abortion  funding  under  the  state  ERA: 

Because  a  strong  coalition  Is  being  forged  between  the  ant i -ERA 
coalition  and  the  anti-abortion  people.  It  was  wr  hope  to  be  able 
to  save  Medicaid  payments  for  medically  necesfry  abortions  through 
the  federal  codrt  route  without  having  to  use  the  state  Equal  Rights 
Amendment  and  possibly  fuel  tht  national  anti-IRA  movement.  But  tht 
loss  In  HcRao  was  tht  last  straw.  We  now  have  no  recourse  but  to 
turn  to  the  State  Constitution  for  the  legal  tools  to  save  Medicaid 
funding  for  abortions.2 

It  Is  thus  clear  that  an  equal  rights  amendment  could  be  a  potential  vehicle 

for  attempts  to  require  tax  funding  of  abortion. 

Hoe  v.  Ring  Is  not  unique.   In  197S,  several  physicians  attempted  to 

Intervene  In  a  case  where  Hawaii  Right  to  Life  Vied  the  State  of  Hawaii  to 

stop  funding  abortions.  On  behalf  of  tht  physicians,  tht  American  Civil 

Liberties  Union  argued  that. 

Applicants'  first  claim  to  reimbursement  as  a  matter  of  right  rtsts  on 
the  Hawaii  Constitution's  guarantees  of!  due  process  and  equal  protec- 
tion and  Article  1.  Sec.  21  which  provides  that  "equality  of  rights 
under  the  law  shall  not  be  denied  or  abridged  by  the  state  on  account 
of  sex."  Abortion  Is  a  medical  procedure  performed  only  for  women; 
withdrawing  funding  for  abortions  while  continuing  to  reimburse  other 
medical  procedures  sought  by  both  sexes  or  only  by  men  teuld  be  tan- 
tamount to  a  denial  of  equal  rights  on  account  of  sex. * 

The  Motion  to  Intervene  was  denied,  and  the  court. did  not  address  the  equal 

.  rights  argtment.  but  abortions  still  are  tax-funded  In  Hawaii* 

And  In  Fischer  et  al.  v.  Commonwealth,,  Peo't  of  Public  Welfare.4  a  case 

that  Is  still  being  litigated,  the  American  Civil  Liberties  Foundation  of 

Pennsylvania  argued  that: 


3S5 


880 


rrtpwcy  fs  unique  to  wmen.   If  f.S.  |4S3      II  Fa.  C.S.A.  13211(c) 
which  expressly  deny  bwf Its  for  health  problems  arising  out  of 

tLrlh  rS:*?t!J:  ^i*3?15!^  f"d  55!  rations  Issued  pursuant 
thereto  constitute  a  gender-based  classification  In  violation  .of  tht 

C^SSl!^      9     *"m*tnt'  Artk1xf  *•  »aof  tht  '•""tylEnla 

It  Is  true  that  nont  of  these  casts  have  htld  that  tht  statt  tqual  rights 
provisions  make  abortion  Immunt  frdm  statt.  regulator;  control  or  require  abor- 
tion to  bt  funded  by  tht  Statt.  On  tht  other  hand,  no  court  has  tvtr  dtnled 
that  such  tqual  rights  provisions  do  havt  an  Impact  on  abortion  policies, 
Qultt  simply,  wt  havt  no  dlrtct  judicial  guldanct  on  this  matter. 

lut  wt  do  havt  tht  comments  of  EM  propontnts  regarding  thtir  Inttntlons. 
Ltadlng  ERA  Inttrprtttrs  Thomas  Emerson  of  Yalt  Law  School,  former  Columbia  Law 
School  Professor  Ruth  Bader  G1nsburg(now  a  ftdtral  judge),  and  othtrs  argutd  In 
an  m1£us  brltf  In  tt.  E.  v.  Illbtrt  that  prtgnancy  classifications  under  tht  ERA 
would  Lt  subject  to  strlr'.  scrutiny,  and  "would  not  survive  the  ERA.  .  .  .-I 

Abortion  and  childbirth,  according  to  Justice  Brtnnan  In  i  dissent 
joined  by  Justices  Marshall  and  llackmun,  "are  simply  two  alternative  medl- 
cal  Methods  of  dealing  with  pregnancy."7  Thus,  an  abortion  regulation, 
undtr  this  lint  of  rtasonlng,  would  be  a  pregnancy-related  classification, 
and  thus  unconstitutional  under  tht  ERA. 

It  is  therefore  quite  obvious  from  these  cases  and  consents,  that  abor- 
tion advocates  would  attempt  to  employ  a  federal  ERA  as  a  basis  to  argue 
anew  that  abortion  must  be  funded  by  both  the  States  and  the  federal  govern- 
ment.   It  Is  also  clear  how  their  argument  would  proceed:  Since  restric- 
tions on  abortion  practices  or  abortion  funding  affect  women,  but  not  men, 
they  constitute  a  form  of  Invidious  discrimination  against  women  and  are, 
therefore,  unconstitutional. 

m  anr'ogy  suggested  by  Professor  Grover  Reese  of  the  University  of  Texas 
School  of  i  m  s  Instructive.  Suppose  that  a  State  forbade  treatment  for 
sickle  eel;  M'.-.Ma  or  rtfustf  to  fund  such  treatment  although  It  funded  every 
other  form  of  medically  necessary  care.   Let  us  further  suppose  that  only  black 
people  could  acquire  sickle  cell  anemia.    It  might  easily  be  argued  then  that 
such  legislation  constitutes  a  form  of  discrimination  based  on  race  since  It 
affects  only  blacks.  Slnct  classifications  In  tht  law  based  on  ract  art  ' 
Inherently  suspect,!  they  are  subject  to  strict  judicial  scrutiny.  Hence,  such 
legislation  could  be  upheld  against  constitutional  attack  only  In  the 
exceedingly  unlikely  event  that  there  exists  some  compelling  state  Interest  that 
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would  justify  the  dtscrlml nation  Inherent  1   -  -h  legislation  and  that  the 
legislation  would  be  narrowly  drawn  only  to  satisfy  that  Interest.' 

In  similar  fashion.  It  would  be  argued  that  restrictive  abortion  legisla- 
tion affects  only  women—now.  a  "suspect  class*  for  equal  protection  purposes 
under  the  new  ERA.   Hence,  It  would  certainly  be  claimed  that  only  some  com-  j 
pelllng  Interest  could  justify  this  form  of    discrimination.   Since,  In 
accord  with  Supreme  Court  decisions,  there  exists  nj>  compelling  Interest  that 
justifies  significant  regulation  of  abortion,  at  least  until  the  point  of 
viability,10  abortion  laws  and  funding  restrictions  must  fall. 

/It  Is  true  that  the  Supreme  Court  has  held  that  state  and  federal  govern- 
ments may  choose  to  restrict  abortion  funding,1    But  these  decisions  were  based 
on  the  premise  that  such  restrictions  did  not  Involve  a  "suspect  class.11  The 
ERA,  by  making  classifications  based  on  sex  Inherently  suspect,  might  thus  be 
employed  to  reverse  prior  Supreme  Court  decisions  warranting  government 
restrictions  on  abortion  funding. 

It  1s  also  true  that  the  Supreme  Court  has  already  held  that  almost 

all  state  restrictions  on  abortion  practices  are  unconstitutional  under  the 

i 

Fourteenth  Amendment  to  the  U.S.  Constitution.  Tt>4  ERA  1s  hardly  naeded  to 
establish  the  existence  of  the  "right  to  abortion"  that  already  undercuts  almost 
every  direct  state  restriction  on  abortion  practice.  Nevertheless,  the  ERA 
could  certainly  create  another  constitutional  hook  on  which  the  Court  could  hang 
"abortion  rights."  Abortion  proponents  could  add  "violation  of  the  ERA"  to 
thejr  claims  that  abortion  restrictions  violate  constitutional  guarantees.  Even 
the  minimal  power  that  the  State  presently  maintains  to  regulate  abortion  could 
be  lost.  Moreover,  should  the  Supreme  Court  some  day  consider  reversing  Its 
decisions  recognizing  a  right  to  abortion  under  the  Fourteenth  Amendment,  the 
ERA  could  represent  an  alternative  basis  for  maintaining  the  continued  existence 
of  such  a  right. 

This  analysis  1s  not  intended  to  Imply  that  the  ERA  of  necessity  would 
reverse  court  decisions  acknowledging  the  right  of  governments  to  refuse  to 
fund  or  facilitate  abortion  practices,  to  abrogate  further  the  power  of 
governmtnt  to  restrict  abortion  practices,  or  to  provide  some  alternative 
basis  for  recognition  of  a  right  to  abortion.   By  the  better  reasoning,  the 
ERA  would  do  none  of  these  things.   Restrictions  on  abortion  or  abortion 
funding  are  universal  and  facially  neutral— they  apply  to  both  men  and  women. 
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They  would  if ftct  men,  If  men  could  boar  children.  That  they  do  o«t  afftct 
men  It  not  a  circumstance  Dial  arises  as,  a  result  of  state  action,  but 
Ait  to  biological  fact.   It  cannot  bo  logically  argued  that  any 
discriminatory  offtct  that  arise*  a*  tho  mult  of  restrictive  abortion  laws 
It  caused  by  tho  Statt  In  enacting  mch  lews,  and  tho  EM  roprostnts  only  a 
restriction  on  the  power  of  tho  State  to  discriminate  between  the  sexes. 
Therefore,  the  ERA  would  have  no  effect  whatever  on  the  authority  of  the  Statt 
to  restrict  abortion  practices  or  funding  If  normal  logic  and  usual  prin- 
ciples of  constitutional  adjudication  prevailed. 

fut,  of  course.  It  Is  too  often  the  case  that  the  Judiciary  twists 
logic  and  refuses  to  apply  proper  principles  of  constitutional  analysis  In 
order  to  achieve  a  preferred  result.   Indeed,  the  law  of  abortion  1s  a 
striking  example  of  this  process.   The  development  of  the  "abortion  right" 
can  only  be  understood  In  the  context  of  the  current  judicial  bias  that 
abortion  should  not  be  controlled  by  the  State.   The  present  law  of  abortion 
cannot  be  rationalized  simply  by  reference  to  the  text  or  history  of  the 
Constitution.  And,  unfortunately,  the  ERA  provides \i  additional  weapon  In 
the  crusade  for  permissive  abortion. 

In  the  present  climate,  It  Is  highly  likely  that  the  courts  would  develop 
a  sex-based  discrimination  test  that  measured  the  disparate  Impact  of  an 
abortion  law.  rather  than  a  test  that  simply  measured  the  extent  to  which  a 
law  created  or  embodied  discrimination  by  It*  terms.   At  the  very  least,  1t 
Is  certain  that  the  ERA  would  deepen  the  courtroom  hostility  against  abor- 
,  tlon  legislation  In  view  of  the  obvious  fact  that  such  laws  affect  only  one 
sex.   In  the  volatile  world  of  abortion  litigation,  such  a  mere  change  In 
climate  Is  enough  to  destroy  entirely  the  power  of  the  State  to  regulate 
abortion  and.  Indeed,  enough  to  generate  a  new  body  of  law  that  compels  the 
State  to  positively  encourage  the  practice  by  funding  anj  facilitating  it. 

If  you  wish  to  avoid  the  result  of  the  ERA  directly  Implicating  abortion 
funding  and  abortion  rights,  then,  In  my  legal  opinion,  there  are  several 
options. 

First,  new  language  might  be  offered  as  a  substitute' for  the  present 
language,  which  expresses  abstract  Idealism  but  Is  also  exceedingly 
vague  and  open  to  various  Interpretive  abuses. 

*  Second,  a  specific  disclaimer  which  denies  that  the  ERA  implicates 
abortion  might  be  added  to  the  present  language. 
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Third,  In  my  legal  opinion,  clear,  absolute,  md  unequivocal  legislative 
history  to  the  effect  that  tht  ERA  may  not  bt  construed  to  affect  the  power  of 
government  to  restrict  abortion  practices,  to  refuse  to  fund  or  facilitate  abor- 
tion practices,  or  to  Impliedly  recognize  aright  to  abortion  should  suffice. 
This  third  Method  of  removing  any  Implication  that  ERA  affects  abortion  law  by 
legislative  history  It  offered  with  considerable  hesitation. 

As  an  Individual,  I  am  well  aware  that  at  Itasjt  >o»e  proponents  of  the  ERA 
regard  permissive  abortion  as  the  cornerstone  of  sexual  equality,  rather  than 
demanding  that  society  accomodate  fenalt  reprodi$1ve  capacity.   There  Is  no 
doubt  this  branch  of  the  feminist  movement  would  prefer  that  there  be  no 
legislative  history  regarding  the  ERA'S  effect  on  abortion,  or  that  Its  legisla- 
tive history  be  vague  and  ambiguous,  so  that  once  In  the  hands  of  the  friendly 
judiciary  the  ERA  could  be  used  as  a  sword  to  deprive  the  government  of  any 
remaining  authority  to  restrict  abortion  or  abortion  funding  and  as  a  shield  to 
defend  the  right  to  abortion  tgalnst  erosion  or  collapse. 

It  Is  also  the  case  that  the  Judiciary  may  disregard  legislative  history 
that  Is  only  sllfhtly  unclear  In  order  to  reach  some^prefejxtd  result.   Only  an 
utterly  unambiguous  record  that  cannot  be  avoided  by  the % judiciary—  a  record 
that  would  require  Intellectual  dishonesty  to  ignore— could  suffice. 

At  the  very  minimum,  such  a  legislative  history  would  contain  the 
following  elements. 

First,  the  Committee  Reports  1q  both  the  House  and  Senate  must  state 
unequivocally:   (1)  that  the  ERA  Is  not  Intended  and  may  not  be  construed 
to  establish,  affirm,  or  expand  any  right  to  abortion;  (2)  that  the  ERA  Is 
not  Intended  and  may  not  be  construed  to  affect  or  alter  In  any  way  any 
power  of  the  local,  state,  or  federal  government  to  restrict  or  prohibit  any 
abortion;  (3)  that  the  ERA  Is  not  Intended  and  may  not  be  construed  to  compel 
any  private  Individual,  any  Individual  acting  under  color  of  law,  or  any 
.  local,  state,  or  federal  government  to  participate  In,  fund,  or  otherwise 
/  facilitate  In  the  performance  of  any  abortion;  and  (4)  that  tha  reason  that 

the  ERA  does  not  in  any  way  affect  or  alter  the  power  of  government  to 
restrict  abortion  or  abortion  funding  and  does  not  compel  any  private  Individual 
or  state  actor  to  facilitate  performance  of  any  abortion  Is  because  the 
ERA  1s  solely  Intended  to  forbid  only  discrimination  by  the  State  as  between 
the  sexes  and,  further,  that  any  discriminatory  Impact  that  mloht  result 
from  any  abortion  restriction  arises  on  account  of  the  sole  capacity  of  the 
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female  to  bear  children  and  not  at  the  result  of  state  action. 

In  addition,  tht  Houtt  and  Senate  sponsors  should  specifically  Infona  tht 
maatershlps  of  tack  body  on  tht  record  and  Immediately  preceding  tholr  vote 
on  tht  IRA  of  aach  of  tht  same  elements  that  ara  In  tha  Commltttt  Report.  A 
prafarabla  alternative  would  bt  a  Resolution  enacted  tha  Sana  time  as  tha 
ERA,  reciting  tht  elameots  of  tht  Committee  Report. 

tn  V  1«a1  opinion,  f«^«re  to  recite  any  element  In  either  Coemlttee 
Report,  failure  of  tht  sponsors  In  althar  tha  House  or  tha  Sanata  to  recite 

plainly  all  tha  elements  on  tha  floor  In  tha  manner  described,  or  fallora  of 

1 

althar  tha  Houtt  or  tht  Sanata  to  anact  a  contemporaneoui  Resolution  with  thasa 
elements  Included,  would  randar  tht  legislative  history  of  tha  EM  suspect,  and 
would  Implicate  abortion  rlfhts. 

To  stata  generally  for  tht  racord  that  thara  Is  no  ralatlonshlp  between 
tha  CM  and  abortion  without  tht  emphases  and  specifics  that  fhave 
dascrlbad  would  not  bt  adaquata.  Casual  recitation  of  tha  fact  that  no 
court  has  so  far  hold  an  aqual  rights  provision  to  Implicate  abortion  will  # 
not  prevent  futura  courts  from  holding  that  It  does.  Yht  charges  and 
/  counter-charges  wade  In  tha  public  debate  on  ERA  and  tha  ambivalent  ttstl- 
aiony  before  this  Subcommittee  demand  that  tha  legislative  history  made  by 
the  Congress  be  In  the  nature  of  a  directive  to  tht  courts  which  will  sub- 
sequently construe  the  ERA  that  they  are  forbidden  to  find  that  It  Implicates 
abortion  because  to  do  so  would  be  contrary  to  tha  expressed  Intent  of  Its 
framers,  sponsors,  and  those  who  voted  to  enact  It. 

There  are  those  who  would  protest  that  nothing  short  of  a  specific 
disclaimer  Included  within  the  plain  language  of  the  ERA  suffices  to  assure 
that  the  Judiciary  will  not  subsequently  employ  this  Amendment  as  a  vehicle 
to  expand  or  to  secure  permissive  abortion.    In  my  legal  opinion,  a  careful 
study  of  the  canons  of  judicial  construction  makes  it  clear,  however,  that  only 
a  patently  corrupt  judiciary  *1th  no  sense  of  honor  or  propriety  would  or  could 
choose  to  disregard  the  unambiguous  legislative  history  I  have  described.  The 
plain  language  of  the  ERA  doe?  not  speak  to  abortion.  Thus,  the  judiciary  would 
be  compelled  to  construe  the  ERA  In  light  of  Its  legislative  history ,W 
Committee  Reports  are  regarded  as  particularly  Illuminating  guides  to  legisla- 
tive Intent. Likewise,  the  clear  statements  of  sponsors  and  contemporaneous 
Resolutions  of  enacting  bodies  are  given  great  weight.1* 
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Stellarly,  thtrt  art  thost  who  fight  clatas  that  tht  history  of  tht  CM 
Is  too  middled  and  uncertain  on  this  Issut  to  bt  cured  by  remedial  legisla- 
tive history  of  tht  kind  I  tiave  described.  Int  tht  public  debate  on 
possible  Implication  of  abortion  by  tht  CM  by  Its.  advocates  ar d  opponents 
In  tht  abstnet  of  4  cltar  legislative  history  It  ont  thing.  Tht  expressed 
Inttnt  of  tht  CM  by  tht  Congress— tht  body  that  would  make  lotlslttlvt  history 
—Is  quite  anothtr.    In  ay  legal  opinion,  tht  rigorous,  unambiguous  legislative, 
history  1  hm  dtscrlbtd  will  effectively  put  tht  natter  to  rest. 

In  the  absence  of  any  contrary  or  anblvalent  expressions  In  the  official 
record,  the  combined  legislative  history  I,  have  described  would.  In  ay  view, 
warrant  tht  good  faith  conclusion  of  any  objective  observer  that  the  CM  could 
not  be  construed  to  affect  abortion  law.  A  judiciary  that  Is  so  disreputable 
that  It  would  disregard  or  distort  such  a  history  could  far  nore  easily  distort 
sone  other  provisions  of  tht  Constitution  to  accomplish  tht  suae  result,  from 
this  point  of  view,  If  a  f  Ira  legislative  history  Is  Inadequate  to  prevent  the 
Judiciary  fro*  employing  the  CM  to  expand  or  to  secure  pemlsslve  abortion, 
then  neither  would  plain  language  In  the  CM  disdaining  any  effect  on  abortion 
law  bt  adequate. 

CMCLUSICM 

The  language  of  the  CM  does  not,  on  Its  face,  tapllcate  abortion. 
However,  In  view  of  positions  taken  by  abortion  advocates  under  state  equal 
rights  provisions,  the  views  of  leading  CM  proponents,  and  the  decisions  of  the 
judiciary  In  abortion-related  natters,  this  potential  connection  Is  obvlou*. 
Only  new  language,  t  specific  abortion  disclaimer,  or  a  rigidly  drafted 
legislative  history  assure  that  this  result  will  not  occur. 

Otherwise,  the  federal  courts  would  have  a  blank  check  to  Intepret  the  CM 

s 

In  the  abortion  context  as  they  choose— a  result  that  as  an  advocate  of  the 
right  to  life  for  all  human  beings  I  nust  oppose. 
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TESTIMONY  OF  IUIW  DOiUlLtY 


THE  EQUAL  EIGHTS  AMEWWHT  AMD  XM8U1AMCE 


Mr*  Chsirnan  snd  Cosalttss  nsabers,  t  m  grateful  for  chia  opportunity  to 
kprak  to  you  aa  a  woman  who  haa  been  researching  and  dabs ting  laauaa  of  coocarn 
tu  womo  for  aora  than  11  yeere.    I  am  a  political  ectlvlet,  i*  former  —bar 
ot  tba  1980  Haagsn/lush  Csnpslga's  Women'a  Policy  Advlaory  Board,  and  a  preoent 
meab«r  of  tha  Michigan  C.O.P.  Icononlc  Equity  Cowlsslon.    I  bsvs  baan  a  ragular 
coraientator  on  WJK  Radio  In  Datrolt  for  tha  past  8  yaarav  and  X  an  a  aelf- 
.iDployed  consultant  on  media  eqceee  atratfglaa  and  technique*  (Donnelly  Madia 

Assoclatee) 

\ 

I  xa  vary  plsssed  to  be  occompsnlod  hara  today  by  Mr*  Paul  larnhartv  F.8.A., 
MtA'tAtAtg  an  independent  consulting  actuary  who  la  ragardad  by  hia  profaaalonal 
colleague*  as  tho  laadlng  health  inauranca  actuary  in  tha  United  States. 
Mr*  Sarnhsrt  does  not  apaak  for.  any  aaaoclatlon,  commit  tester  organlsad  group* 
and  In  particular  not  for  tha  Inauranca  industry*   Ha  la  an  expert  on  cha  \ 
rights  of  the  buyara  of  inauranca.   Aa  Paat  Fraaldant  of  tha  Society  of 
Actuarica  (1978-79)  and  and  1981  Chairman  of  tha  Society va  Health  Inauranca 
Section,  V*.  Bsrnhart  haa  baan  vary  influential  in  bringing  about  lower, 
acre  equitable  ratea  for  women  in  disability  and  as J or  medical  inauranca* 

t  an  hara  because  X  believe  In  tha  right  of  womsn  to  think,  apaak,  and 
vote  for  thaaisalvaa  on  tha  laauaa  that  touch  their  Uvea*   This  la  why  1  am 
so  strongly  oppoaed  to  tba  so-called  Equal  tights  Amannmant,  which  would 
usurp  the  right  of  women  to  vigorously  oppose  tha  doctrinaire,  wrong-head  ad 
definition  of  women's  rlghta  that  haa  baan  prosjotsd  for  yaara  by  troupe  like 
ths  National  Orgsnisation  for  women.  ^ 

! 

Plvs  wssks  ago,  on  September  U,  1  llstanad  while  Ms.  Judy  Goldsmith. 

Prssident  of  the  National  Organisation  for  women,  testified  on  behalf  of 

H.R.  Res.  lt  'the  rssurrected  EXA.   Although  there  ware  aany  controvarelel 

leeuee  that  ehe  and  her  colleaguee  relhed  during  the  course  of  that  heorlng, 

I  would  like  to  sero  in  on  one  ototement  in  particular.   On  page  12  of  Ma. 

Goldsmith's  wrlttsn  testimony,  it  reedet 

'"As  e  conetltutlonal  ban  on  ssx  dlecrinlnatory  laws,  ths  Equsl  Eights 
Amendment  will  outlaw,  or  aupport  legal  challengee  to  end,  sea  dlocrlm- 
lnatory  pries  snd  peyout  ebusss  by  ineurere,  esjploysrs,  and  goveramiit..." 


1 


Hi,  CoUaeith  U  ebeolutely  right  in  Mr  prediction  that  wnlaox  lneurence  would 
be  om  of  the  inevitable  reeulte  of  KIA,  but  oho  la  ebeolutely  wrong  la 
Implying  that  the  rooulto  would  bo  beneficial  to)  vomq. 

Back  in  1972,  whoa  the  f  trot  EKA  wan  voted  on  by  Contraaa,  etetoaente  like 
thlo  one  nor*  node  and  of  ton  quoted,  without  anyone  knowing  what  tho  Manias 
would  actually  b«  in  tho  "real  world**.   But  11  yeare  la  tor  v  wo  no  longer  have 
to  epeculete.   X  mm  horo  to  brlnt  you  oono  hard  inf creation  about  how  tho 
grand-founding  concept  of  unlaws  laeurence  worka  In  actual  practice. 

tie  Michigan  nmina 

1  am  a  rooldont  of  Michigan,  ono  of  tho  four  otatoa  with  o  ualoox  Inauraaco  law 
In  offoct.  Michigan*©  toaaatlal  Inauraaco  Act  forblde  auto  Inauraaco  compaalec 
to  una  "eon**  and  *Wltel  ototuo**  aa  factoro  la  oat tln$  •"to  laauranco  rotoo. 

.  \ 

The  law  wnw  paeoad  u  uto  1979  (off.  Jaawary  1,  1991)  ef tor  o  dobato 
that  prlaorlly  focuaod  on  tho  blll'e  prohibit loan  egalaet  laauranco  "redlining," 
In  certain  urban  ereae.   There  wan  Tlrtually  no  nubile  notice  or  debate  on 
the  lapllcetloao  of  the  fow  worde  ineerted  lntw  tha  bill  to  el  Ulna  te  Mawa** 
and  **werltel  etetua**  an  factoro  in'  tho  eettlng  of  bone  and  auto  lanwrnuce 
retee.   Before  young,  wowan  drivero  in  lUnJ^gan  knew  what  had  happened*  away 
of  than  began  eettlng  letter*  froa  their  Inearance  coapenloa  announcing  rata 
lncreaeee  of  hundrede  of  dollare* 

One  of  thane  young  wowan*  Kim  Down  of  Detroit,  wrote  o  latter  laat  Key  to 
Congraaoain  John  Dlagell  of  Michigan,  deecrlblag  what  tho  unians  iaauraace 
law  meant  to  her  (copy  et teemed).   Kla  in  aarried,  the  awther  of  two  children, 
and  living  on  o  low  Income*   even  though  aba  haa  en  elaoet  perfect  driving 
record  *  bar  Inaurance  coapony  Inforaed  bar  that  beceeee  of  Michigan*  a  unieex 
Inauraaco  law,  bar  rata  would  be  rained  from  $156  par  year  to  $363  pa*  yaar  - 
en  Increaae  of  over  123%. 

Mre.  Dove  ohoppad  around  to  try  to  find  o  lower  rate,  bet  all  tho  aenaaalaa 
aha  talked  to  quoted  the  oaan  high  retee  for  tho  i  ongrihonilvo  cower  ego  oho 
i.  tho 


uaod  to  have,    the  baa  therefore  been  forced  to  nettle  for  alnlaue  coverage 
with  a  hlsh-rlek  company,  and  aha  feela  damncrowcly  waeer-lnmnred.   If  aha 
baa  aa  accident,  the  other  party  would  be  entered,  but  one  and  bar  family  would 
not  bo.    Ia  her  letter,  Mre.  Dove  aekaf 
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"Who  la  going  to  take  ears  of  my  family  ami  pay  the  •111a  if  I  omeeU 
have  #  eerloue  accident  with  thla  kind  at  mlalmwa  coverage?  Tba  amr 
ie  no  om,    X  don't  faol  froa  to  awe  07  own  ear,  evea  for  aeceiaery  trip  a 
to  tba  doctor  vitb  my  children.   It  is  earner  allilng  end  dlelieeT  toning  to 
have  to  aok  othere«ln  my  faadly  to  go  out  of  tbair  way  (to  drive  me)  but 
X  olmply  can't  afford  to  take 


Mre.  Dove  haa  found  out  the  hard  way  tbat  ualees  logloletlon  mandotoo  unfelrnooe 
to  woman  in  tha  eettlng  of  auto  Inauraaca  rataa.   Beceuee  of  Hichigan'a  law, 
young  woman  all  over  tha  atata  ara  baing  arbitrarily  fjgjsA  CB*  lower 
inauraoca  rataa  that  would  otherw^oo  bo  tbelra.    Inataad  *f  baing  traatad  aa 
famala  inrtlviduale  in  a  low-rlek  group,  tbaaa  young  woman  hava  boon  thrown  Into 
a  much  largar  "unlaax*  catagory     togothor  with  young  man  -  and  tbat  forcoa 
than  to  eubildlse  tha  claimetof  hlgb-rlek  drlvera.   Tola  la  neither  fair  nor 
equltabla  In  tha  true  aanaa  of  tba  word* 

HOW  UMISCX  XMSUIAMOg  RKALLT  WORKS  XN  THX  "UAL  WORLD" 


Tha  full  anormlty  of  tha  Michigan  experience  can  only  bo  dlacovered  by  atudying 
and  tranalatlng  tha  Michigan  inaurance  lureau' a  official  report  ant  It lad 
A  XgaS  SL  Chanao  -  tha  laeontlol  Xnauranca  Act  in,  1981.    To  my  knowledga,  it 
ia  tha  flrat  report  of  ita  fclnd^  The  truth  la  obacuied  end  diaguieed  in  \ 
a  puaila  of  inaurance  Jargon  (wh^ch  waa  unfamiliar  to  ma  ae  e  ley  pereon) , 
but  1  hope  you  will  egree  that  lt\la  important *to  cone Ida r  all  of  tba  Rapirt'e 
coda  word a  and  number e  before  you  vota  on  e  conetltutional  amendment  which 

could  impoee  the  eeme  eyetem  on  all  SO  a  tot  00  • 

\ 

\  '  1 

Since  I  Have  no  connection;  wlth\  the  inaurance  indue  try,  it  took  e  bit  of  { 

effort  end"  a  lot  of  quaetione  before  X  wee  eble  to  decipher  the  meaning  of 

Exhibit  V,  on  pege  26  of  the  Report.    X  wee  told  by  en  official  of  the 

lnourenco  Bureeu  that  the  reletlvity  factor  nunbero  Hated  on  that  pege 

roproaant  tha  rlak  cleeeificetlon  of  young  driven  aa  compared  to  edult 

drivoro*    For  example,  e  group  of  young  drivere  with  a  reletlvity  factor  of 

2.00  are  jonoidorod  to  be  twice  ae  likely  to  heve  eccidente,  baeed  on 

atatietical  probabilitlea. 

If  the  relativity  factor  of  a  group  of  alngle  femelee  wee  increeeed  by  e 
particular  coapany  from  2*00  to  2*93  under  the  new  aax-neutral  lew,  that 
"ranslatea  into  e  percantaga  incraeae  of  47%.    X  ueed  e  calculator  to  figure 
end  write  in  ell  of  the  percentage  changae,  ae  ehown  on  the  encloead  copy  of 


395 


890 


tattle  f  <type-Mt  m4  Mlerged  for  the  MM  of  xltritjr).  ^ 

I  aotlcod  that  Exhibit  V  displayed  oaly  3  TiUm  ~  laetead  ofi  4.   The  Tab  la 
of  rata  Incraaaea  for.  young  gfjalij  fa«elM  lea.    Bow  etroaga  that 

there  mm  "no  rooa"  for  cho  Table  I  auepcetcd  would  abov  the  eteepcat  InrreaMe 
caueed  by  too  Hlcblgaa  low.   Tho  viae log  Table  could  oaly  bo  ccaotructed 
by  aubetituting  •  relativity  factor  of  Ufi  la  the  flrot  coluaa  UMO)  for 
each  group  of  alngle  voaan.   Tho  resulting  llat  of  pcrcentaga  laeroaaM  la 
truly  •hocking.  \ 

Ao  you  can  see,  rata  lacraaMa  for  young  alaglo  aoaaa  ranga  between  131  and 
127%.  while  youag  aarrlad  voaan  have  had  to  caooM  between  whopping  lacraaMa 
Ilka  thaMt   Auto  Owner a,  lWJj  Trena-Janariaa,  UOIt  gtato  Para,  loOXi 
Alletata,  2A2Xt  and  topping  than  all,  Cltlaaaa  Iasuraaca,  337*  -  aora  than 

four  t*aoa  aa\wch  aa  tba  policyholder  would  have  paid  bafora  tha  lav  want 

\ 

Into  affact.    (aarrlad  feaele,  principal  operator,  undar  aja  II) 

*  •  / 

Ww*  P©T  ibis  "eocUl  aood"  la.  rarvad  b£  rjgajg|  tjg  Insurance  aarfcet  aaalnit 
youna  woven?   It  la*  violation  of  tha  vary  Macaco  of  "civil,  righto"  to 
inflict  arbitrary,  unjuatlflad  acoaoalc  poaaaltlaa  oa  vhola  claaMa  of  unautpactlng 
innocent  paopla  -  In  tha  nana  of  "equality".   Aa  Kia  Dova  vroto  In  har  lottarx 

"I  faal  that  aany  young  voaan  in. thla  atata  ara  being  uajuatly  ovar- 
chargod  ilka  I  an,  and  yat  tha  voaan' a  Ubaratloolato  ara  aaylng  that  I 
ahould  ba  happy  bocauM  of  ay  now  "equal  rlghta"  to  pay  high  lnauranca 
praaluaa* 

"l'a  all  for  voaan' a  rlghta,  but  I  can't  afford  thla  kind  of  "equality", 
which  la  coating  aa  a  lot  In  teraa  of  Security  sad  peace  of  alnd." 

True  equity  In  lnauranca  raqulrea  that  coapaalee  baaa  their  ratee  oa  the 

lapoeee 

principle  of  equal  coate  for  equal  rlaka,  hut  uni'sea  lnauranca/ a  hlahar  coot 

on  thoea  who  repraaent  a  lover  rlak.    How  zmm  thla  ba  "fair91? 

\  \ 
It 9 a  not  eurprleing  that  tha  lnauranca  covpaniee  aren't  public laing  the  % 

Hlchlgan  experience;  they  don't  vant  to  draw  attention  to\^eir  aoaring  r«tii, 

and  they  are  vail  avere  that  prior  approval  of  ratee  by  the  Vuvalaalon  of 

lnauranca  la  no  longer  required* 


On  tha  other  hand,  the  lnauranca  Bureau  le  part  of  the  probloa  too*  The 
agency  coves  to  the  ana  zing  conclusion  that  tha  fir  at  yeer  of  the  Beeentlel 
lnauranca  Act  "indicate  (e)  a  aora  poeltlve  ataoephere  for  conauaere,  and  a 


891 


distinct  lock  of  ttM  negative  l»p«ct  predicted  by  eevsral  representatlvee  of 
the  inauranca  luduetrr"  If  # 

Between  the  inauranca  conponlae  who  art  looking  out  for  choir  balance  sheet a, 
and  tho  State  Buraau'e  falsa  pride  la  Cha  new  lav,  not  to  mention  tha  feminists 
who  aponaorad  tha  law  and  can  aaa  no  wrong  in  It  -  no  matter  vhat  tha  facta  ara  - 
no  ona  la  looking  out  for  tha  Intaraata  of  woman  who  nuat  pay  an  unfair  price 
for  thla  foollah  social  experiment.   Tha  full  coat  la  falling  not  on  insurance 
companies,  hut  on  young  women,  and  avan  young  narrlsd  nan,  vho  ara  not  in 
a  position  to  passjtl*  costs  on  to  anyona  elae. 

ANSWERS  TO  OTHER  FALSE  ARGUMENTS  VOl  UNISEX  INSURANCE 

Ths  argunant  haa  hasn  nada  baf ora  thla  Subcommittee  that  inauranca  compealoo 
ignore  women'o  lower  mllaago  and  othar  ralavant  factors  in  tha  aattlng  of 
suto,  life,  penalon,  and  haalth  inauranca  rataa,  and  that  tha  factor  of 
s*x  la  only  used  as  an  unfair  aubatltuta  for  othar  factors.   But  aa  Mr.  , 
Bamhart  axplaina  in  hla  etatanant  to  accompany  my  teetlmony,  milsaga  and 
othar  alementa  auch  aa  amok log,  drinking  habits,  occupation,  urban  vs.  rural 
living,  driving  record,  and  family  haalth  history  ara  already  used  to 
determine  fair  inauranca  rataa  for  both  man  and  woman. 

Numerous  atudlaa  have  been  dona  for  State  Inauranca  lureaue  and  tha  Federal 
Department  of  Transportation  which  indicate  that  "mileage  la  not  an  effective 
eubetltute  for  earn  (in  aattlng  auto  inauranca  rataa)  alnca  females  have  a 
damonetrably  lower  accident  rata  than  melee  within  aach  category  of  mllee 
driven."  2/    (See  etteched  Ex1 < bit a)   No  reaaonabla  or  valid  "adjuatmento 
for  mlleegeH  can  change  thaee  flguraa."  3/ 

Ths  charge  hee  eleo  been  made  that  inaurence  coete  for  women  over  25  ere 
the  eame  aa  thoae  for  edult  man,  and  that  tha  BRA  will  aomehow  aolve  thla 
problem.    The  fact  la  that  it  would  do  Just  tha  oppoalte.    The  reaaon  is  that 
if  women's  lower  accident  experience  below  age  25  counte  for  nothing  under 
the  ERA,  then  it  follows  that  the  eame  lnjuetlca  would  alaply  have  to  be 

JJ     Trenamlttal  Letter  to  accompany  Fir at  tear  Report.  June  4,  1982 

2/    Prlvete  Pooocnger  Automobile  Inaurence  Rlak  Cleaalflcatlont  A  Report  of 
^vieory  Committee  to  tha  Net*!  Assoc.  of  Inaurence  Commleelonere, 

Hay  1979;  pp.  67-77. 

3/    Study  of  Cellfornla  Driving  Performance  (Phess  II),  A  Reeeerch  Projact  0f 
the  Rate  Reguletlon  Division,  Cellfornla  Dept.  of  Inaurence. 
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COmtlmued  for 


\ 

i  after  23  as  wall. 


At  tbs  pr«n;  time,  tbs  trend  la  for  tempi nice  to  Identify  louer-rlak 
groopa  and  o^Tar  lower  rates  than  coapaclat  cempanlea.   For  sManpls, 
insurance  coansnlea  of  for  a  dlacouat  to  alngle  women  ovar  30.   That  traod 
toward  lovor  ratoa  for  consumara  will  be  complataly  derailed,  bowavar,  if 
Inauraaca  companlaa  no  longer  bave  to  baaa  tbalr  rataa  on  actual  coata. 
Tola  wwild  bo  a  graat  loss  for  consumer  a,  not  tba  companies. 


■o  morzcuL  Tusp-arr  rat 


Tba  credibility  of  tba  National  Organisation  for  Women  baa  also  bean  questioned 
for  tbalr  makinf  of  unsupported  or  grossly  exaggerated  clslaa  about  tba  projocted 
benefits  of  unisex  flgurea  in  all  fcinda  of  inauranca  (Ufa,  auto,  pensions,  and 
boaltm/dleablllty  inauraaca)   For  exempli,  WpW  nalntalna  tbat  women  presently 
per  almost  $14,000  mora  than  mam  for  a  full  raaga  of  lnaurance  over  tbalr 
llfatlmea.    <Seo  Tabla.  below) 


In  a  lattar  to  suslnasn  book*  howevar,  tlcberd  ?.  attack  of  tba  American 
Council  of  Llfa  Inauranca  point  a  out  several  orrore  in  JOV'a  calculatloea. 
Sines  aamloyara  must  provide  all  employ  eta  tba  same  baaltb  and  disability 
boneflta,  tbers  la  no  coat  ^Iffersmtlsl  for  woman  la 


Typo  of  Inauranca 


auto 
haalth 
disability 
life 


TOTALS 


90*  aatiaatM* 
(Tba  cost  of 
faaala  prasdaass 
coaparad  to 
aala  pramiau) 

MO 

♦  6,662 

♦  4,054 

♦  LIS* 

♦IIS, 732 


Hindi' a  aatiaatam* 
(Tba  coat  of 
f aaala  praadtaas 

coaparad  to 
■ala  pr  sail  lass) 


-|1;440 
0 
0 

-  3,210 

-$4,85o 


Sourca:   "so*  sad  lasuraaco  ?nlicy,"  awe  <  as  I  •  week.  February  7,  1913, 

p.  03. 

sourca:  Utter  to  tba  Idltor  of  iaslaaaa  Wttk  ay  licbard  V.  Week,  Isecu- 
tive  Vlca  President ,  Aaorlcaa  Council  af  Ufa  Inauraaca,  p.  2* 


Contrary  to  tba  lapraaalon  gives  by  mov'a  unusual  and  unrepresentative  figoraa, 
woman  usually  pay  lass  for  llfa  inauranca,  baceuao  tbtra  la  ovarwhalaUog 

avldenea  tbat  woman  on  tba  avaraga  tsnd  to  llvs  about  7  yeara  longer  tban  men* 
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la  fact,  IttfWMU  ftitual  («fcMM  eraed-  lo  cited)  nU  just  Jim  °* 
policial  du*iat  1H2 — aaaY  those  to  eaployars  rather  the*  to  ladlviduals. 
muck  choM  M  wore  raareaeatetlve  ■  whole  111*  policy  and  weed  too  praeiuas 
of  o  coeaeay  that  aoM '  W  300,000  audi  soUclae  la  1901.  With  tola  popular 
policy  a  woaaa  would  aava  $3,310  oa  Ufa  laeursace  between  sgss  35  aa4  o5. 
Coablnod  with  an  eat lasted  eevioge  of  $1,440  for  auto  insurance.  Individual 
woMn  ara  actually  saving  alaoat  $5,000  la  loauraaca  costs.   Tbsss  esvlngs 
would  ha  loot  under  a  unloex  ■yatoa.  4/ 

the  cost  or  RpoAcmn  msioa  rmo  luitlitiis 

Tht  teotlaoay  of  HOW  with  regard  to  tba  affact  of  IU  oa  peaeloa  pleas  daaarvaa 
cloaar  acrutiay  as  wall.   Up  uatil  tha  reseat  Supreae  Court  doolaloa  la 
the  caaa  of  AH  tone  Vj.  Worrit  laat  July,  about  H  of  working  woaaa  were 
receiving  aaallar  aoathly  paaaloa  Vaaaf  ita  Shea  aala  ratlraaa.    (Tba  foaala 
ratlraaa9  anaulty  option,  choaaa  ia  liau  of  a  luap  eua  baaaflt  esuel  to  that 
of  aala  eaployooe,  waa  figured  oa  tha  actuarial  fact  that  woaaa  taad  to  llva 
longer i  aaallar  baaaflta  ovar  a  longer  parlod  of  tine  ever aged  out  to  ba 
roughly  equal*) 

Only  39X  of  all  woaaa  la  tha  work  force  ara  covered  by  aaaaloa  plena,  aad 
93X  of  thoee  already  had  unlaax  pension  plane  aad  benefits  before  tba  Morris 
daclalon.    (5X  of  3fX  -  2X  of  working  woaaa)   gut  the  Worrit  declaim  haa  takea 
care  of  tha  problaa  for  that  2X  of  woaaa.   Tha  lupraas  Court  actsd  to  glvs 
faaelo  ratlraaa  pension  baaaflta  equal  to  those  of  aala  ratlreee,  but  was 
cersful  not,  *•  otrika  down  coot-booed  pricing  for  iadividually-purchsaad  life 
and  auto  pollcleo.    This  is  the  sllsgsd  "Injustice"  that  «0W  coaplalna  of, 
end  It's  laportsnt  to  enelyte  whet  would  happen  if  IMM's  vlsw  of  "Juatice" 
prsvslls  undsr  the  ERA. 

Pleoss  reaeabcr  that  aoet  pan a ion,  dieobillty,  end  hoelth  inourence  coeta 
ere  covered  by  oaployero,  which  can  uss  tha  advantage  of  e  group  ra.a  to  blend 
the  sctuarial  differencee  batween  asloe  aad  feaalca.   On  the  other  hand, 

4/   Por  aore  iofomation.  eee  Harltaga  roundetloa  leeue  Bullstln  Ho.  95 
"    July  3,  1993.  Cotherlne  England,  Policy  Analyst 
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•uto  a*  life  pollelee  .r.  usually  aurchaeed  by  Individuals  "wlth^t  th. 
•dvutM*  of  .roup  mn.  Therefore,  «gm  buying  Ufa  and  .uto  pollelee 
would  hav.  to  psy  auch  -or.  in  praniuM,  whll.  nm  would  (.ln  nothing  in 
tha  srss  of  paaalon  aad/or  aadleal  baaaflta. 

rioaaa  eon.ld.r  the  r.ault.  to  fiajo  tana... Mat  would  ualaas  Ufa  in.ur.nc. 
■aaa  to  .  .mil.  ootbar,  «,  axoal..   Altar  dlvorca  a  maa.'.  .taoderd  of 
living  Soa.  down  by  *»  and  a  «...  ,os.  up.   A  man  1.  sc«»lc.lly  punished 
by  divorces  it  la  tba  owbar  one  cauaa  of  povarty  in  tbla  country.   For  thla 
i,  Ufa  lnaurance  la  a  ascssslty,  not  a  luxury. 


Along  ccaa.  ualoax  loauranca  undar  tba  DA.    Suddenly,  If  .ho1.  35  y..r. 
old  and  .  non-«ob.r,  thla  won.  will  ba».  to  pay  $330  mm  than  ,h.  eurrantly 
pav.  for  .  $30,000  tar.  policy  for  ono  yaar.   Tb.  M  llkal,  and  to  thla 
-tory  1.  ,bat  tba  aw.  will  hav.  to  drop  bar  Inauranc.  Utogotbar,  or  raduc. 
Ita  valoa,  r.th-r  than  baar  that  bur dan.   Ju.t  a.  Xla  Dov.  had  to  git.  up  h.r 
co.pr.han.lv.  .uto  cov.r.,.  i„  ord.r  to  afford  tba  coat  of  uolaa.  .uto  inaursncs, 
thla  slngl.  mother',  tartly  would  be  put  1.  j.opardy.   Would  eoaeone  pi.... 
eapl.in  ho*  thl.  -omen  will  bava  baan  halpad  by  unisex  Ufa  IneurancsT 

But  that',  not  .11  th.r.  1.  r0  b.  concerned  .bout  h.r..  not*  coapl.in.  bacaua. 
the  itorrl.  d.cl.lon  didn't  fore,  tba  p.yMnt  of  ftroactlv.  co.t.,  .van  though 
tha  panalon  plan  In  quaatlon  had  not  baan  collactlng  raaarvaa  that  would  cov.r 
tha  coata  of  auch  ratroactlva  payaanta. 

If  cltlea  and  atatea  .re  rcqulr.d  to  "top  up"  th.tr  panalon  plana  aa  NOW 
doanda.  tha  eteggerlng  coata  would  hav.  to  ba  borna  by  all  tha  Caxpeyere. 
Mia  and  feule  allka.    How  auch  would  thl.  co.t?     y0r  .t.rt.r.,  conaldar 
th.  te.tiaony  of  New  York  City  tUyor  Edward  I.  Koch  on  B.  372,  tha  propo.ad 
"fair  lnsurcnce  practlcea  Act"  (April  12.  1983).  Tha  Hayrr  taatlflad  that 
th.  coat  of  a  "topped-up"  retroactive  uolaex  pension  plan  would  com  to  about 
$862  Billion,  $82  .llllon  In  1984  .lone.   That'a  tba  equivalent  of  3,000  police 
officer.,  firefighter.,  or  sanitation  personnel. 

In  my  own  state,  where  penelon  beneflte  have  already  been  averaged  to  e  aldpolnt  j 
figure  on  e  prospective  beele.  the  coot  of  "topped  up"  benefit,  would  amount  \J 
to  an  estlnated  $30  Million  sore  per  year  -  tha  equlvelent  of  900  police  jobe, 
or  1.230  teachers.    Cmlng  from  s  state  that  Is  struggling  with  satramsty 
high  taxes  and  high  unemployment,  I  take  strong  exception  to  ths  csvsller 
expsctstlons  and  demands  of  HOW  In  this  sree. 
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Xa  ay  opinion,  tho  battar  atratagy  would  bo  to  aaand  ERISA,  too  fodarol 
paoalon  law,  In  ordor  to  lower  tha  ago  for  penalou  Woof  it  eligibility,  and 
toko  othor  roaoonabla  action*  to  lacroaee  the  nunber  of  vooon  workera  and 
dependenta  who  ara  covarod  under  panoioa  plana.   If  prlvata  buainoaaoo  cannot 
afford  retroactive  ponolon  boaofita  oad  othor  ynroaaoaabla  burdaao  lapoaod 
by  court  ordor  undor  an  HA*  they  will  aiaaly  act  to  reaove  too  annuity 
optloo  altogether,   that  would  bo  noot  horaful  to  faaolo  ratlraoa  and  dapoadoata 
el ike. 


Onca  tha  detarel nation  la  aada  that  inauraaea  rataa  nood  have  no  ralatloa  to 
factual  etetletlce,  than  it  would  bo  only  a  mat  tar  af  tiao  bo  tor  a  othor 


at  at  us  -  ara  borrad  froa  conaldoratloo  aloof  with  aax  lo  the  cat  tin*  of 
loauraaca  rataa.   Indaod,  propononta  of  enleex  laaoraaca  h#ve  alraody  tart  a  tad 
aga  and  aarltol  atotua  ao  tha  noxt  fact  or  a  to  bo  cllalnated. 

Tha  laaua  la  not  that  tho  loauraaca  Induatry  would  collapee;  aoat  eoapanlaa 
can  juot  pan  a  tholr  coata  on  to  tha  ceaaueeta.   Tho  rani  laaua  lo  tho  coocopt 
of  truo  equity  In  loauraaca.   Fodarolly  aoodotod  waloos  inauranca  would  eroata 
o  go  va  ranen  t-eufo  r cad  cartal  by  which  tha  iaouatry  could  overcharge  ovary one. 
If  tho  loauraaca  eoapaalaa  vara  epoaeorlag  tola  aaacopt,  inataad  of  tho  ao-callad 
%oacn'o  righto"  ectlvlete,  tho  who  la  leee  would  bo  greeted  with  howl  a  of 
out  rat  a  froa  ona  oad  of  tho  country  to  tho  othor. 

Xa  euaaary,  a  constitutional  aaoaaaaat  requiring  walaoa  inauranca  would 
aaadata  unfalrnaaav  not  aad  it.  no  tha  oaparloaoa  af  Michigan  boa  above,  it 
la  a  violation  of  o  woaan'a  civil  rlgota  to  forco  bar  to  pay  high-rlok  loauraaca 
rataa  avaa  though  aha  roproaaota  a  lowor  riak  -  all  la  tha  nana  of  "equality". 
Application  of  tho  unleex  princlpla  to  all  klndo  of  Inauranca  would  lncroaao 
coata  for  everyone,  not  roduco  thaa. 

Thia  la  ona  of  tho  laaat-kaown  off  acta  of  ERA  ao  far,  but  one  of  tho  aoot  laaortaat. 
Aoyono  who  favor  a  HA  but  doaa  not  wont  it  to  iapooa  unfair  burdona  on  woaon 
in  tho  arao  of  inauranca  ahould  cortolaly  woto  for  auplaaaatary  laaguaga  that 
would  pravont  that  unfortunate  rooolt. 

Tour  raaponolblllty  la  great,  oad  woaon  all  ovor  tha  country  ara  counting  oa 
you  to  aaalyaa  tola  laaua  wary  earafwlly.  Fleaee  coot  your  vote  for  a  truo 
dof  inltloo  of  oeultv  la  inauranca,  not  a  folao  woo.  Than*  you. 


THE  am  ISSUB 
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flia  Kin*  John  D.  D Infill 
Mouoo  Off lea  Buildlnf 
Ohoirnojt.  Houee  Coonittea  on 


9353  Morion 
Detroit.  MX  46221 
May  4.  1913 


ttiergy  and  Cooaoroa 
bMhingtonD.  c.  20515 

Door  nr.  Dingalli 

X  an  angry.    X  mm  oorrlad,  undor  tho  040.  of  25  yoaro,  on*  olao 
tho  oothar  of  two  children.    X  aava  on  alooet  pceJbet  driving 
record.    But  in  tho  nor  1901  #  X  received  on  annomoonont  that 
or  onto  lneuranee  rotoo  woro  going  to  bo  reload  freo  §150  per 
year  to  §3*5  for  nor  -  theft  on  inoroooo  of  mr  jUM  AAA 
told  no  that  Mlchigon'e  new-  ■aeentiel  lnouronoo  Act  banned  eel 
ond  aoritol  etatuo  In  tho  oottlng  of  lnouronoo  rotoo.  00  X 
wool*  have  to  pay  M£i  in  ord#r  to  "ooualloo-  thingo.    X  under* 
otond  that  rotoo  for  young  no*  woro  lowered,  even  though  they 
hovo  acre  ooeldento.   any  ohould  X  euddonly  hovo  to  pay  ee  euoh 
oore  beooooe  of  another  group'o  high  accident  rotof  thio  lo  voiy 
unfair  to  woaen,  in  ay  opinion. 

Vhen  X  found  out  thot  ay  rotoo  woro  going  up.  X  414  chop  around 
to  try  to  find  o  lower  roto,  but  oil  tho  ooopohioo  X  talked  to 
euotod  tho  0000  high  rotoo  for  tho  oooprehonoivo  oovorogo  X  uood 
to  have  with  AM*   Mr.  Dlngoll.  wo  oro  on  o  vor*  tight  budget,  and 
X  rceliood  that  X  would  oinply  not  bo  oblo  toefford  oooprohonoivo 
coverage  any aore.    X  hovo  hod  to  oottlo  for  oininua  coverage  with 

0  high-rlob  ooapony,  and  X  fool  X  an  dongerouolp  under* inourod. 
Xf  X  hovo  an  aoeidont.  tho  othor  party  would  bo  covered,  but  X 
and  ay  faoily  would  not  bo.    Who  lo  going  to  toko  ooro  of  oy 

fc?11*.1^  S***'}*  bilu  if  1  flhMU  h»"  »  •orlouo  Occident  with 
thio  kind  of  olnioua  oovorogo T 

Tho  anowor  io  -  no  ono.    X  don 9 1  fool  froo  to  uoo  ay  own  oar.  ovtn 
for  noooooary  tripe  to  tho  doctor  with  oy  children.    Xt  io  doner* 
oliolng  and  diohoartoning  to  hovo  to  ask  othoro  in  oy  faoily  to 
go  out  of  thoir  way  to  toko  no  chopping  for  ncooeoitloo  or  to 
tho  doctor'o  off loo,  but  X  oinply  can't  afford  to  toko  ohonooo. 

1  fool  thot  oany  young  wonon  in  thio  ototo  aro  boing  unjuotly 
over-charged  like  X  an.  and  yot  tho  woocn'c  liberation  iota  aro 
ooylng  thot  X  ohould  bo  happy  boeouoo  of  ay  now  •eoual  righto* 
to  pay  high  lnouronoo  proaluoo.    vm  all  for  wocon'o  righto,  but 
I  fiinll  iiffixl  thio  kind  of  Equality",  which  io  coo  ting  no  a  lot 
in  taroo  of  eocurity  and  paaoa  of  nind. 

1  •*%!fr^tlnd  to  you  boeouoo  X  undoretand  thot  you  aro  oponooring 
a  bill  to  aax-nautraliaa  lneuranee  in  all  50  atatao.    X  think  you 
ohould  roaonbor,  Mr.  Dingall,  that  paooago  of  your  bill  would  ooot 


young  wonon  liko  oyoalf  a  lot  of  nonoy,  and  oany  of  uo  oinply 
oen't  ef  fiord  it.  ^  ^ 

Unieci  inouroneo  nay  oound  fair,  but  X  don't  think  it  lo  fair  ot 
oil  to  charge  acre  for  young  faaala  drive re,  and  leeo  for  tha 
ycing  nola  drivaro  who  oro  nora  likaly  to  hovo  oooidonto. 

To  no,  thla  ayatan  io  uollip  and  X  hopa  you  won't  inpooa  thio 
problon  on  young  woaon  in  all  50  atataa. 

glneoroly. 
Kinborly  Dovo 


CCi  Meabero,  HouOo  Coonittoo 
on  Inergy.  and  Coonoroo 

404 


ERIC 


899 


ITATEMfRT 
OF 

CEAALEI  I.  WIQQIMS 

ON  THE  EQUAL  RIGHTS  AMENDMENT 

/ 
/ 

He.  Chairman  and  Nam bar a  ot  tha  CoMlttaa 

My  naaa  la  Char las  i.  Wiggins.    Z  u  in  attornay  practicing 
law  in  Washington,  o.C./with  tha  firm  of  Piarson,  tell  «  oowd.  I 
aarvsd  for  la  yaars  as  a  asm bar  of  tha  louaa  Judiciary  Covlttaa, 
Tha  viawa  Z  ssprsss  today  ara  ay  own. 

Approximately  thirtasn  yaars  ago,  your  chairman  and  Z  aat 
in  this  room  to  htar  tha  testimony  of  tha  laad-off  witnass  - 
Martha  Griffith,  as  Z  raeall  -  on  a  proposal  to  add  what  waa 
than,  and  now,  known  as  tha  Equal,  Eights  Aaandaant  to  tha 
Constitution.  / 

Much  ha*  tranaplrad  in  thoaa  thirtasn  yaars. 
Tha  Aaandaant,  aftar  vigorous  dabata,  waa  raportad  by  our 
Coaaittaa  to  tha  Houaa  whara  it  paaaad  aaslly  by  tha  raqulalta 
two -thirds  vota.    Tha  Sanata  took  alallar  action*   And  it  waa 
aubalttad  to  tha  atataa  for  thair  nacaaaary  ratification.  As 
wa  know,  tha  Aaandaant  waa  ratlflad  quickly  by  approxlaataly 
ona-half  of  tha  atataa.    Soaa  war a  ao  aagar  to  ba  tha  fir at  to 
ratify  that  thair  action  waa  pracadad  by  no  algnlflcatlon 
dabata  at  all.    Zn  any  avant,  tha  aovaaant  &  aacura  quick 
ratification  atallad,  and  at  tha  and  of  th^aavan  yaar  parlod 
praacrlbad  in  tha  raaolutlon  for  ratification,  tha  propoaad 
Aaandaant  raaainad  ssvsral  atataa  abort  of  tha  nacaaaary  nuabar 
to  ratify.   Than,  by  axtraordlnary  and  unpracadantad  action, 
tha  Congraaa,  by  aajorlty  vota,  astandad  tha  tara  for  ratifica- 
tion by  thraa  yaara  without  raaubalttlng  tha  aaaaura  to  atataa 
which  haa  pravloualy  acta*.    Zn  thoaa  thraa  yaara,  tha  aaaaura 
did  not  racalva  tha  andoraaaant  of  tha  atataa,  thua  avoiding  an 
intaraatlng  conatltutlonal  challanga  wMch  would  hava  claarad 
tha  air  on  tha  quaatlon  of  raclaalona  and  tha  powar  of  Congraaa 
to  astand  tha  parlod  of  ratification  by  aajorlty  vota. 
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But  mora  haa  occurred  during  thoaa  thirtaan  yaara  than 
dabata  ovar  ratification,    Ivaryona,  2  baliava,  baa  bacoma  mora 
conscious  of  tha  aimpla  unfairnaaa  of  many  lawa  which  hava 
datarrad  woman,  aa  a  claaa,  from  realising  tha  potantial  which 
mom  individually  ara  eager  and  abla  to  achieve.  State 
legislatures  have  raaotad  and  lava  have  baan  amended  or  anaotad 
to  achieve  gandar  neutrality.    Some  atataa  have  adoptad  Equal 
ftlihts  Asendmente  aa  a  part  of  thalr  own  conetltutlone. 

Thia  Congraaa  haa  alao  reeponded,  cxorclelng  ita  povere  t 
presently  found  in  tha  Constitution  and  which  ara  far  mora 
potant  than  tha  propoasd  Iqual  Rights  Amendment  -  or  tha  Equal 
frotactlon  Clauee,  X  sight  add. 

Tha  Supreme  Court,  too,  haa  moved  to  aaaign  eevcral  unfor- 
i    tunata  aaventy  yaar  old  pracadanta  to  tha  duat  haap  of  hiatory. 
Under  currant  law,  any  classification  of  woman  for  dlaparata 
treatment  must  demonstrate  a  apacial  justification  to  ba  sus- 
tains* aa  conatltutlonal  in  tha  faca  of  an  Iqual  frotactlon 
challenge. 

And  wa  should  not  naglact  tha  cumulative  impact  of  private 
actions,  bayond  tha  raach  of  government,  which  raflact  a  ataady 
movement  toward  a  propar  racognltlon  of  tha  rola  of  all  pereone, 
men  and  women,  aa  participants  in  human  affairs,  without  dis- 
crimination. 

In  eum,  wa  have  coma  along  way,  Mr*  Chaitrman,  in  thaaa 
thlrtaan  yaara  in  raallslng  many  of  tha  goala  of  thoaa  who 
support  tha  Iqual  Alghta  Amandmant  to  tha  Constitution. 

whatever  ramalna  to  ba  dona,  and  which  can  fairly  ba 
characterised  aa  a  lagltimata  objactlva  of  tha  K.R.A.,  la  wall 
within  tha  powar  of  govarnmant  to  achieve  without  tinkaring 
with  tha  Constitution. 

Tha  e.r.a.  la  basically  a  prohibition  agalnat  ona  typa  of 
govarnmantal  action  -  dlacrlnlnatlon  on  tha  baala  of  aai. 
Congraaa  can  and  all  gandar  dlatlnctlona  within  ita  vaat 
lagialatlva  jurisdiction  any  tima  it  ohooaaa  to  do  so.  atataa, 
aa  wall,  ara  fully  ampowarad  to  aradlcata  tha  blight  of  irra- 
tional dlacrimlnatlon  agalnat  woman,  or  all  gandar  dlatlnctlona 
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for  that  matter,  at  any  tlM  they  choose  to  do  so.    And  such 
action  oan  ba  taken  by  a  a  imp  Is  majority  vote.    Tha  problem,  of 


count,  la  that  eote  fear  that  legielative  aolutlona  nay  lack 
permanence  and  My  ba  undona  by  legislative  majorities  or 
administrative  action  In  tha  future,  unless  paraananoa  la 
ensured  by  a  constitution*!  aaandaant. 

Constitutional  llaltatlona  aca  apecif ically  designed  to 
pcotaot  indlvlduola  from  tha  tyranny  of  majority  rula.    It  \ 
mattaca  not  that  tha  danger  of  opproaalve  governmental  aotlon 
la  remote,    zt  la  enough  If  history  baa  ehovn  that  oactaln 
threats  to  Individual  fcaadoa  have  occur ad  In  tha  past,  and  tha 
paopla,  by  aaandlng  their  constitution,  wish  to  avoid  that  risk 
In  tha  future. 

Perhaps  that  la  tha  aaaantlal  justification  foe  tha  l.a.A.s 
to  snsurs  that  future  majorities  do  not  turn  bach  tha  clodk  to 
calnatltuta  Irrational  gandar  baaad  distinctions  In  their  public 
lava. 

I  could  support  this  objective,  Mr.  Chairman,  If  It  could 
ba  achlavad  ssnsibly.    X  concluded  thlrtaan  yaara  ago  that  tha 
tait  of  tha  Amendment  was  not  a,  aanalbla  aaana  for  doing  eo.  Z 
concludad  that  our  pre  lent  constitution,  particularly  tha  Pour* 
taanth  Amendment,  was  fully  adetyioto  to  the,  legitimate  naada  of 
all  our  paopla  for  fair  treatment.    Nothing  has  occured  In  tha 
lntarla  to  altar  my  conclusion,  and  lndaad  recent  decisions  of 
tha  lupraaa  Court  lntarpratlng  tha  Pour taanth  Aaandaant  hava 
fortlflad  that  conclusion. 

To  atata  my  raaaona,  Z  must,  of  nacaaalty,  covar  familiar 
ground,  ao  X  shall  ba  brlaf . 

Obviously,  our  constitution  la  amandad  for  tha  purpeaa  of 
changing  It.    Accordingly,  all  must  accept  that  tha  I.ILA.,  If 


ratified,  will* not,  and  ahould  not,  ba  conatruad  aa  a  mere  re- 
formulation of  the  fourteenth  Amandmant.    It  must  mean  something 


Aa  we  all  know,  the  fourteenth  Amendment  In  lta  command  of 
"Equal  Protection"  doea  not  mandate  that  government  treat  all 
people  the  same.    It  requires  only  that  different  traataant  be 
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justified.    On  that  tests,  govsrrussnt  with  full  constitutional 
authority  has  distinguished  in  its  laws  bstvosn  rich  and  poor, 
young  ana  old,  and  any  numbs r  of  othor  classifications.  Ths 
quantum  of  govornasntal  just if lost ion  is .not  uniform.    As  to 
som  olasslfloatlons  -  racs  most  particularly  -  ths  1***1  of 
judicial  scrutiny  of  tha  rtasons  for  ths  classification  is  so 
•i acting  as  to  d*fy  in  most  essss  any  props*  classification  at 
cU. 

To  condsnss  115  ysars  of  constitutional  lav  undsr  ths 
fourtssnth  Assndssnt  into  ons  ssntsncsi  govsrnasnt  must  trsat 
its  psopls  squally,  unlsss  it  has  a  justlflabls  rsason  for  not 
doing  so* 

Ths  proposed  AMndssnt  bsglns,  "Equality  of  rights  undsr 
ths  lav  .  .  ."Ths  ksy  vord  is  "Iquality".  jlhat  doss  it  Man? 
Hov  will  it  bs  construsd  in  ths  futurs?    X  bsllsYS  it  cannot 
Man  that  govsrnasnt  mist  trsat  mn  and  vomh  squally,  unlsss  it 
has  a  justlflabls  rsasot)  for  not  doing  so,  for  this  would  bo  a 
Mrs  rsstatsMnt  of  si  is  ting  constitutional  lav.  Thirtssn 
ysars  ago,  X  prssssd  vltnsssss  on  this  qusstlbn  and  was  told 
rspsatsdly  that  ths  vord  "squal"  in  ths  t.ft.A.  vas  lntsndsd  to 
Man  "ths  saas  trastmsnt"  or  "ldsntlcal  trsatmant"  for  Mn  and 
womsn,  sxespt  for  thoss  vsry  limltsd  situations  vhsrs  lavs  vara 
snactsd  dsallng  with  physical  charactsrlstlcs  unlqus  to  ons  sss 
only.     I  bsllsvs  this  interpretation  rsMlns  ths  gsns rally 
undsrstood  and  agrssd  Manlng  of  ths  vord  "squal"  in  ths  Squal 
nights  AMndMnt. 

I  as  aindful  that  sons  contsnd  that  ths  absoluts  squal ity 
standard  is  not  ths  propsr  ons  for  interpreting  ths  B.R.A. 
Sons  of  its  advocatss  clals  that  ths  asnss  of  ths  AMndssnt  is 
to  slsvats  six  to  a  suspsct  class,  on  ths  lsvsl  of  racs.    x  as 
mindful  as  wall  that  sons  stats  courts  construing  similar 
languags  in  thslr  ovn  constitutions  havs  optsd  for  a  rational 
basis  tsat,  thus  thoroughly  gutting  ths  AaandMnt  of  all  but 
symbolic  Manlng.    Ths  rscord  ovsr  ths  past  13  ysars  is  i-lfs 
vith  a  varlsty  of  lntsrprstations,    Hovsvsr,  X  am  convlncsd 
that  ths  most  author ltatlvs  and  rsasonsd  statsmsnts,  couplsd 
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with  Mtiy  othsr  ststsnsnts  in  various  rseords,  lssds  ons  to  ths 
conclusion  that  ths  Aasndnsnt  will  bs,  or  thsrs  is  s  serious 
risk  that  it  will  bs,  construsd 'm  adopting  mi  absoluts  prohibi- 
tion against  elaaalf leatlona  baaad  on  sax,  sxcspt  w*)srs  unlqus 
physical  ohacaotaclatloa  art  properly  involved,  and  that  sxcsp- 
tion  will  bo  aubjaot  to  atclot  scrutiny. 

thla  construction,  naoaaaary  to  aat  tha  Aaandnsnt  apart 
f cm  tha  Equal  Protection  Clsuss,  la  tha  oantral  vies  of  tha 
Ansndasnt  and  tha  baalo  raaaon  It  did  not,  and  ahould  not* 
survlvs  ratification  by  tha  etatas. 

To  raqulra  tha  Congraaa,  and  aaoh  atata  leglelature,  to 
anaot  ltwa  In  which  all  nan  and  vonn  ara  treated  tha  aaae, 
notwithstanding  compelling  raeeono  for  not  doing  ao,  la  to 
forfait  good  aanaa  on  tha  altar  of  aynbollaa. 

Zt  la  not  ay  purpose  to  parada  tha  horrlblss  before  this 
Conalttee,  but  Z  wish  to  9 Us  only  two  oxaaplae,  which  srs 
within  tha  spaclsl  prolines  of  Congraaa,  to  dssons tests  parti- 
culsr  points. 

fsrhsps  st  tha  cora  of  ths  legltiaata  complaints  of  woaon* 
ss  s  clsssi  is  economic  dlacrlalnetlon,  particularly  in  hiring, 
job  pleeeaant,  promotion  snd  coepsnsstlon.    As  1  rssd  ths  Xssnd- 
nsnt,  snd  its  history,  if  it  assns  anything,  it  assns  thlst  Ho 
fsdsrsl  job  will  be  ths  spaclsl  praaarva  of  stthsr  aan  or 
woasn.    Applicants  mist  bs  judgsd  without  rsgsrd  to  Sax  on  tha 
basis  of  thslr  psrsonsl  qualifications  alone.    On  this  stsndsrd, 
I  csnnot  forssss  §nv  job^for  which  soas  nsn  snd  ios<  woasn  will 
not  bs  squally  qualified)  snd  if  so,  hiring  or  job  ssslgnasnt 
mist  occur  without  rsgsrd  to  asx,  thus,  to  sons  dsgrss,  lnts- 
grstlng  on  ths  bssla  of  asx  ths  sntlra  fadaral  work  fores. 
Thla  la  a  claarly  foraaaaabla,  and  by  nany,  lntandad  conss- 
qusncs.    Thara  nay  bs  no  grsst  alschlsf  (lndssd,  thsra  nay  ba 
posltlvs  sdvsntsgse)  if  this  occurs,  ss  s  nsttsr  of  constitu- 
tions! nscssslty,  in  eoet  caaea,     lut  in  UOUL  cssss,  ths 
public  lntsrsst  will  suffsr,  snd  ths  Constitution  will  allow 
for  no  exception*. 

Ths  Met  troublssoas  problca  is  job  ssslgnaonte  in  tha 
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Military,    it  it  contrary  to  good  aonao  and  joopardisoa  our 
national  ■ocurlty  intoroato  to  compel  tho  integration  of  all 
units  on  tho  baala  of  aoi.    My  Military  background  la  in  tho 
infantry ,  both  in  garrison  and  in  combat  situations.    The  job 
of  an  Infantry  man  in  combat  la  not  ono  in  which  civility  plays 
much  of  a  rolo.    fatigue,  fear,  obedience,  strength,  onduranca 
and  team  work  ara  tha  relevant  parsonal  factors.    Z  have  no 
doubt  that  an  Infantry  platoon,  Integrated  with  a  balf-doson  or 
ao  sicsptlonal  women,  could  fight,,  but  Z  also  have  no  doubt 
that  it  could  not  fight  aa  wall*  or  hava  tha  ssm  chance  of 
winning,  aa  ona  composed  only  of  men.    At  tha  rlfla  platoon 
level,  combat  can  become  auch  Ilka  an  athlatlc  contest.  An 
integrated  taaa  of  nd  and  women  will  alaost  certainly  loss  to 
ona  composed  only  of  aan  if  tha  only  ruls  of  tha  aaae  la 
survival. 

moreover,  paraonal  ralatlonahlpa  should  not  bo  paralttad 
to  davalop  at  auch  a  laval  which  aay  interfere  with  command 
daclalona. 

80  far  aa  I  know,  no  nation  has  avar  gona  so  far  as  to 
coapal  tha  integration  of  ita  front  Una  forcaa  on  tha  baala  of 
sai,  and  wa  ahould  not  do  ao. 

A  aacond  illustration.    Proeuaably,  both  aan  and  woatn 
would  ba  intagratad  into  our  fadaral  prlaon  eyetea,  both  aa 
guarda  and  aa  prisoners*    X  belleva  all  will  concada  that  aoaa 
functions  ara  baat  parforaad  by  althar  aan  or  women,  especially 
in  dealing  with  prlaonera  of  the  aaae  sex.    flow  would  such  a 
gender-baaed  job  assignment  aquare  with  ttK  constitutional 
aaendaent?    some  aay  that  the  S.R.A.  would  not  oVercoae  other 
constitutional  protections,  such  as,  the  constitutionally  baaed 
right  of  privacy,  and  that  recognition  of  auch  privacy  intereata 
would  tolerate  appropriate  gender  baaed  job  assignments. 

X  believe  this  argument  misconceives  the  nature  of  the 
right  of  privacy.    The  right  of  privacy  la  not  owned  by  the 
fcpvornmont  to  be  aaaerted  by  it  agalnat  nonconeentlng  indivi- 
duals.   It  is  a  peraonal  right.    Xn  abort,  X  aay  protect  my 
privacy,  under  certain  circumstances,  agalnat  governmental 
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actlont  the  govcrpcnt  My  not  do  to  on  ay  behalf,  If  Z  don't 
claim  tblt  right  for  myaelf. 

Zn  a  prison  eltuatlon,  who  can  bo  too  euro  that  a  group  of 
_prAeonere  of  either  aax  would  not  aotlvaly  eeck  an  integrated 
guard  atructura,  or  that  a  particular  Mia  guard  would  not 
actlvaly  soak  aeelgrtMnt  bringing  him  into  IntlMta  contact  with 
coneentlng  fault  prlaonara?   The  government  My  ba  offandad  by 
auch  Intimacy,  but  Z  am  not  ao  sure  It  can  juatlfy  a  dleregard 
of  tha  commend  of  tha  I.H.A.  on  tha  baala  of  tha  government's 
clala  of  a  privacy  interests* 

Tha  clala  of  a  privacy  exception  to  tha  I. A. A.  la  no  aore 
porauaalve  In  othar  situations  which  beve  baan  dlacuasad  by 
others. 

Zf  this  Committee  Mist  raport  out  tha  Equal  ftights  Amend- 
ment, aa  X  auapact  <thet  1*  will,  It  ahould  not  eurrondor  lta 
duty  to  examine  tha  tast  critically  out  of  a  faar  that  tha  ghoat 
of  tha  Xata  tanator  Hayden  wlXX  arlaa  to  attach  a  rldar  to  tha 
Xanguaga  of  tha  AMndaent.    In  particular,  thara  la  no  exeuec  to 
leave  tha  raach  of  thla  JUwndMnt  uncertain  aa  It  appllaa  to 
"peraona"  and  ■citiiene".     Tha  Conatltutlon  uaas  both  tar mi, 
Tha  AmendMnt  la  el lent  as  to  which  Is  intended.    Tha  CoMlttaa 
ahould  Mka  It  axpllcltadly  claar  whathar  clasclf lcatlona  on  tha 
baila  of  aax  with  raapact  to  noncltlsana  wlXX  ba  toXaratad 
undar  tha  Amendment  by  lneertlng  tha  word  "poreon*  or  "cltlson", 
aa  you  data  appropriate,  In  tha  text*    Thirteen  yeara  ago,  Mr. 
Chalraan,  you  characterised  ay  offorte  to  Mka  thla  change  as  a 
frlvoloue  atteapt  to  take  anlaale  out  of  the  AmendMnt.    Z  hope 
you  wlXX  now  eeo  that  an  effort  at  conetltutlonal  clarity  Is 
not  a  frivolous  act. 

But  aora  laportantly,  the  CoMlttee  ehould  do  aora  than 
aaraXy  cX*an-up  the  cext  of  the  propoeed  Aaandaant.    Zt  ahouXd 
reaxaalna  the  legitimate  onde  of  lta  eponeoro  and,  if  you 
concur  that  thoea  ende  are  worthy  and  require  a  conetltutlonal 
amendment  to  achieve,  carefully  crait  an  Amendment  which 
achieves  your  purposee  without  unacceptable  eoneequoneoe. 
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Such  an  Aaendaent  it  poeelble.    The  rigidity  of  the  proeerit 
text  hae  etalled  ratification  for  13  yaara.    If  the  Congroee 
tendore  to  tha  ftataa  tha  eaae  rigid  formulation  of  'identical 
treatment"  of  aen  and  woman,  without  ragard  to  compelling  cir- 
cuaetancee  dictating  dlffarant  treataent,  tha  aupportara  of  tha 
Amendment  will  fara  no  battar  in  tha  next  13  yaara. 

X  euggeet,  if  you  hava  loat  confidanca  in  tha  Pourtaantb 
AMndaant  aa  a  guarantee  of  fair  treatment  for  both  aan  and 
women,  that  you  draft  an  As-«*went  which  alavataa  aax  claaalfi- 
catlona  to  tha  eaae  laval  of  judicial  acrutlny  aa  that  enjoyed 
by  race,  but  (unlike  tha  Pourtaanth  Aaendaent)  aubjcct  to  auch 
axcaptlona  aa  you  daaa  proper.    Although  X  dlallka  tha  apeoific- 
ity  which  auch  an  Amendment  would  raqulra,  aa  a  aattac  of 

conatltutlonal  form,  X  aaa  no  aacapa  £  rom  that  nacaaaity  unlaaa 

S 

you  ara  willing  to  embrace  tha  full  conaaquancaa  of  daciaional 
law  intarpratlng  tha  Pourtaanth  Aaandaant  in  tha  faca  of  claiaa 
of  racial  discrimination,  * 

Thar*  ara  aany  raaaona  why  you  would  not  wiah  to  accapt 
aattlad  conatltutlonal  doctrine  aa  appliad  to  raca  in  tha  caaa 
of  aax.    X  do  not  foraaaa  tha  Congraaa  or  Stata  hegielatore 
anactlng  a  hoat  of  lawa  anding  vatarana  prafarancaa  or  tax 
axaapt  atatua  for  alngla  aax  colleges,  for  example,  but  it  la 
claarly  practicable,  if  tha  raca  caaaa  ara  a  criterion,  that 
andlaaa  litigation  will  anaua  leading  to  probable  results  in 
■pacific  caaaa  which  thla  Congraaa,  acting  aeparetely,  would 
never  countenance* 

Bowovor,  X  aa  peraonally  aatiafled  that  one  troubleaoae 
area  which  exiata  under  the  abaolute  atandard  would  evaporate  \ 
(after  a  few  yaara  of  litigation)  if  a  atrict  acrutlny  atandard 
were  adopted.    The  draft,  of  couraa,  would  hava  to  apply 'to 
both  aan  and  women.    But,  X  aa  aatiafled  that  aaaignaenta 
within  the  military  on  the  baala  of  aax  could  be  auatained  if 
the  standi ids  for  aaalgnaent  %  re  rare fully  tailored  to  enaure 
combat  effoctlvenoee.    Very,  Vh***  ?ew  other  aax  claaalf icationa 
could  be  expected  to  aurvlya  under  a  atrict  acrutlny  atandard, 
however,  unlaaa  apeclflcally  exeapted  by  the  Aaendaent  iteelf. 
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X  do  not  advocate  such  a  detailed  Amendment  to  the  consti- 
tution.    X  would  prefer  to  rely  upon  tho  fourteenth  Amendment. 
But  if  tho  words  "Iquality  of  righto  undor  tho  lav  ohall  not  bo 
donlod  or  abridged  .  ,  .  on  aooount  of  aox"  are  to  bo  addod  to 
tho  Constitution,  you  m&  aot  to  rovorao  tho  weight  of  hiatory 
that  such  words  ohall  require  gondor  distinctions  to  bo  Judged 
on  tho  basis  of  an  absolute  standard i  and  oust  lisit  the 
application  of  a  strict  scrutiny  standard  as  well,  so  as  not  to 
produce  unintended  and  irrational  results* 

Z  have  oaid  enough,    lit  all  know  that  tho  1.1. A.  has  become 
a  symbol  and  a  symbol  with  considerable  political  significance. 
Z  fully  understand  the  importance  of  symbols,  particularly 
political  symbols,  and  can  support  thorn  so  long  as  they  remain 
symbolic  and  to  not  become  the  basis  of  compelling  action  which 
common  sense  dictates  should  bo  avoided. 

Zf  the  present  teat  is  resubmitted  to  the  states,  it  will, 
in  my  opinion,  be  a  symbolic  act  done  largely  for  political 
reasons.    If  that  bo  done,  Z  am  confident  that  good  sense  will 
again  prevail,  and  the  Amendment  will  be  rejected  by  the 
states. 
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HENRY  C.  KAWJJOH,  PKOFESSOH  OF  LAW 
INDIANA  UNIVERSITY  SCHOOL  OF  LAN  , 
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The  impact  of  th*  Equal  Uahta  AMntent 
on  American  Society 


Nr.  Chairman  and  IMwri  of  the  Committees 

Thie  committee  ia  performing  an  important  eervioe  to  tha 
nation  in  attempting  to  determine  tha  lagal  implication-  of  tha 
■quel  Righte  Amendment.    I  aay  "attempting  to  determina-  aa  tha 
languaga  of  tha  amendment  haa  been  a objected  to  a  multitude  of 
diffarant  intarpratatiofia  by  equally  competent  logal  scholar., 
A  daf initive  undaratanding  of  ita  total  impact  on  tha  lav  and 
cultura  of  tha  Unitad  States  ia  impoaaibla  to  obtain.    Tha  only 
raally  olaar  implication  that  arises  from  ita  legislative  hiatory 
ia  that  tha  tan  "equal  right.-  was  not  haphazardly  chosen.     /    /  , 
Ita  uaa  was  a  caraf ully  ealcrolatad  rejection  of  tha  tan  "equal  / 
protection"  uaad  in  tha  fourteenth  amendment,    the  hundred  plue  / 
yeara  of  Supreme  court  deoieione  defining  and  interpreting  the 
tan  "equal  protection"  an  thenfore  of  little  value  in  any 
attempt  to  diecern  the  impact  of  a  mandate  for  "equal  rights." 

X  em  honorad  that  tha  Committee  haa  given  me  tine  opportun- 
ity to  expnee  my  viewa  on  the  impact  the  Equal  Rights.  Amendment 
will  have  on  our  socisty.    X  will  fooue  my  remarka  upon  the 
poeeible  affect  of  the  amendment  in  three     araee  of  nationel 
concern* 

Military  Service 

Article  X  Section  S  of  the  United  Stetee  Constitution 
euthoriiee  Congreee  "to  raiae  and  aupport  Arm! a a  ...  to  provide 
end  maintain  a  Navy,"   There  ie  gonaral  agreement  among  both 
proponante  and  opponante  of  tha  S.1UA.  that  it  will  have  a  per- 
vaaive  impact  upon  thia  critical  Congressional  power.    Both  the 
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language  of  the  amendment,  and  Its  legislative  history  lead  to 
the  same  conclusion.    Tha  amendment  does  not  permit  diffarant 
treatment  of  tha  sexee  with  regard  to  aithar  voluntary  or 
Involuntary  military  service.    An  amendment  to  tha  H.R.A., 
of  farad  by  Senator  Ervln,  that  would  hava  parmittad  woain  to  ba 
exempted  from  compulsory  military  sarvlca  was  dafaatad  on  tha 
Sonata  floor. 

In  light  of  tha  experience  of  othar  nations  which  hava 
axparlmantad  with  tha  usa  of  woman  as  combat  troops ,  tha  wisdom 
of  tha  amandmant9a  damand  that  woman  in  tha  Military  ba  traatad 
tha  aama  aa  man  is  opan  to  question.    Zsraal  in  its  experiment 
found  that  woman  in  combat  hava  significantly  highar  casualty 
rataa  than  thalr  mala  countarparts .    It  was  also  discovered 
that  man  in  combat  units  that  included  woman  had  highar  casualty 
rataa  than  similarly  situated  man  in  all  mala  combat  units. 
Based  upon  these  and  othar  findings  tha  government  of  Zsraal 
enacted  legislation  that  prohibits  tha  use  of  women  aa  direct 
combat  troops.    If  tha  i.r.a.  becomes  part  of  tha  united  States 
Constitution,  Congress  would  not  have  that  option. 

If  tha  E.R.A.  la  enacted,  it  will  ba  necessary  to  create 
acme  sex  neutral  method  for  assigning  military  personnel  to 
combat  unite.    Mhat  at  first  appears  to  be  an  affective  and  ap- 
propriate method,  physical  tasting,  becomes  upon  analysis  at 
beat  a  useless  exercise.    A  test  is  only  effective  whan  tha 
individuals  taking  it  hava  soma  motive  or  dealra  to  do  well. 
Although  a  number  of  individuals,  both  male  and  female,  may  hava 
a  atrong  dealra  to  risk  thalr  Uvea  in  combat  and  live  under  the 
spartan  physical  conditions  of  a  combat  unit  in  tha  field,  many 
hava  no  such  aspirations.    In  the  event  of  a  military  draft, 
tha  group  both  male  and  female  that  would  not  dealra  to  serve 
in  combat  will  in  all  probability  ba  rather  large. 

During  tho  Vietnam  war,  men  drafted  into  Involuntary  mill-* 
tary  aervice  were  motivated  to  do  well  on  their  physical  train- 
ing  teats  by  the  apactor  of  being  required  to  continue  basic 
training  in  a  "motivational  platoon"  until  th«y  paaeed  their 
teste.    The  conditions  in  a  motivational  platoon  ware  of  a  nature 
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v.hat  made  the  possibility  of  combat  appear  the  leaaer  evil.  If 
the  E.R.A.'s  mandate  that  nan  and  women  must  ba  traatad  tha  earns 
in  tha  military  becomes  part  of  our  Constitution,  aithar  con- 
tinuad  baaio  training  for  msn  unabla  or  unwilling  to  paaa  tha 
physical  taata  naoaaaary  for  combat   qualification  must  ba 
discontinued,  or  women  who  are  unabla  to  paaa  tha  asms  taata  must 
alao  ba  aubjaot  to  unending  baaio  training  in  Motivational  Jfc 
platoons,    Thia  would  probably  ba  a  majority  of  woman  oallad  fo*^ 
military  service. 

In  tha  avant  that  Congraaa  should  find  it  naoaaaary  to 
rainatata  a  military  draft,  tha  B.R.A.  would  oraata  graat  diffi- 
culty in  daaling  with  marriad  couplaa  that  hava  children.  Al- 
though aavaral  slternativea  for  daaling  with  thia  problaa  would 
exist,  aaoh  would  hava  a  nagativa  impact  on  aithar  tha  nation  or 
tha  ability  of  tha  unitad  Stataa  to  raiaa  a  oombat  force,  con- 
graaa could,  for  example,  provida  that  naithar  parant  ba  aubjaot 
to  tha  draft.    Our  axparianoa  in  past  wara  indioataa  that  a  broad 
axamption  of  thia  natura  would  graatly  raduoa  tha  number  of 
paopla  aubjaot  to  tha  draft  and  hava  a  nagativa  impact  upon  tha 
ability  to  raiaa  an  army.    Although  in  theory,  Congraaa  could 
raquira  that  both  paranta  ba  drafted,  and  thair  child  or 
children  ba  put  in  a  foatar  homa  or  a  govammant  institution, 
in  light  of  tha  graat  harm  thia  would  inflict  upon  many  children 
it  doaa  not  appear  to  ba  a  viable  alternative. 

A  future  aeleotive  service  law  might  provide  that  in  the 

circumstance  of  a  married  couple  with  children,  only  one  of  the 

paranta  would  be  drafted.    Unleaa  a  aex  biased,  and  therefore 

under  the  B.R.A.  unconstitutional,  criteria  ie  used  to  determine 

which  parent  would  ba  drafted,  one  half  of  thoae  exempted  from 

military  service  would  be  malea.    Ivan  proponents  of  the  IjR.A. 

agree  that  on  the  average  men  are  more  likely  to  ba  endowed  with 

the  physical  atrength  and  stamina  neceaaary  for  oombat  than  woman. 

Exclusion  of  a  large  number  of  malea  from  aelectlon  for  military 

aervice  would  reduce  the  ability  of  a  military  draft  to  provide 

individuals  suitable  for  use  aa  oombat  troops. 

A  unique  phyalcal  characteristic  ehared  by  moat  young  women, 

a 
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but  no  Mni  it  tha  ability  to  voluntarily  bacoma  pragnant.  In 
light  of  tha  Suprama  Court*  ■  daoiaiona  da* ling  with  tha  right 
to  an  abortion,  pragnancy  muat  ba  oonaidarad  a  voluntarily  main- 
tainad  phyaical  condition.    Xn  tha  Military  aarvica,  particular- 
ly in  tima  of  war,  thia  ability  to  aiauma  and  Maintain  tha 
phyaical  condition  ol  pragnancy  parmita  a  woman  who  doaa  not  cara 
for  har  aaaignmant  to  voluntarily  diaabla  haraalf.    Although  a 
pragnant  woman  say  throughout  moat  of  har  pragnancy  ba  abla  to 
carry  on  aoma  Military  dutiaa,  particularly  in  tha  laat  Mentha 
aha  ia  not  auitad  for  combat  duty.    Hy  axparianca  aa  a  formar 
military  judga  givaa  ma  tha  authority  to  atata  that  many  malaa 
would  navar  hava  aarvad  in  oombat  if  thay  had  tha  ability  to 
voluntarily  diaabla  thamaalvaa  without  any  advaraa  lagal  or 
aocial  conaaquancaa.    X  am  paraonally  awara  of  aavaral  inatancaa 
whara  woman  in  tha  Military  bacoma  pragnant  with  tha  intant  of 
forcing  a  changa  in  thair  duty  aaaignmant.    Xf  famalaa  ara  truly 
to  ba  traatad  tha  aama  in  military  aarvica  aa  Malaa,  it  will  ba 
nacaaaary  to  impoaa  aoma  lagal  aanotiona  upon  woman  in  tha 
military  who  parmit  thair  pragnancy  to  continua  and  tharaby 
voluntarily  incapacitata  thamaalvaa. 


Ona  of  tha  mora  aanaitiva  quaationa  daaling  with  tha  impact 
of  tha  E.ft.A.  upon  Onitad  Stataa  juriaprudanca  ia  tha  affact  tha 
amandmant  will  hava  upon  lagialation  daaling  with  abortion.  Xt 
ia  ay  oonaidarad  opinion  that  all  lagialation  attampting  to 
limit  tha  right  to  an  abortion,  or  to  raatrict  tha  uaa  of  public 
funda  for  purpoaaa  of  abortion,  with  ona  poaaibla  axcaption, 
will  ba  invalidatad  by  tha  E.K.A.    Tha  only  axcaption  would  ba 
for  lagialation  limiting  tha  ability  to  obtain,  or  at  laaat, 
raatricting  tha  roathod  that  could  ba  uaad,  in  tha  caaa  of  abor- 
tlona  parformad  aftar  a  child  in  tha  womb  haa  raachad  tha  point 
whara  it  could  continua  to  axiat  indapandant  of  ita  mothar. 

Tha  Hyda  Amandmant  praaantly  raatricta  tha  uaa  of  fadaral 
fundi  for  purpoaaa  of  abortion.    Xn  Harrla  v.  McRaa,  a  acant 
majority  of  tha  Unltad  Stataa  Suprama  Court  rulad  that  tha  Hyda 
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Amandaant  waa  not  a  violation  of  the  dua  procaaa  clauaa  of  tha 
fifth  utndunt*    Xn  raadtng  this  datsrmlnatlon  tha  Court  fol- 
lowad  its  usual  two-tiarad  analysis,    rirat  tba  court  datarmlnad 
tha  laglalatlon  did  not  vlolata  any  constitutionally  protaotad 
right.    Tt)srs  ia  no  constitutional  right  to  a  tax  fundad  abor- 
tion.    Than  tha  Court  lookad  at  tha  aacond  iaaua  and  found  that 
tha  law  did  not  dlacrlminata  agalnat  a  auapaot  olasa.    If  tha 
E.K.A.  had  baan  part  of  tha  Constitution  at  tha  tiaa  tha  Court 
daoidad  Harris,  it  la  doubtful  tha  aama  raault  would  hava  baan 
rsaohad. 

Laglalatlva  history  of  tha  Equal  Right •  Aasntasnt  raflacta 
congrssslonal  intsntlon  that  thara  ba  a  two- lava  1  standard  of 
judicial  ravlaw.    rirat,  gsnsral  olaaalflcatlona  basad  upon  sax 
ara  par  mm  outlaws*.    Sacond,  physical  olaaalfloatlona  purporting 
to  dsal  with  phyaloal  oharaotarlatlca  uniqua  to  ona  aax  ara  aub- 
jaot  to  atrlct  acrutlny.    Tha  ability  to  bacoma  pragnant  la  a 
phyaical  oharactarlatlc  uniqua  to  famalaa.    In  ordar  to  uphold  a 
laglalatlva  datami nation  that  tha  phyaical  condition  of  pragnanoy 
ahould  ba  traatad  dlffarantly.  Insofar  aa  ralataa  to  public 
funda  allooatad  fc*i>madical  traatmant,  than  othar  phyaical  con- 
dltlons^oMon  to  both  malss  and  fsmalaa  or  uniqua  to  a*  1st,  tha 
court  wgflLd  ba  raqulrad  to  find  sow  compslllng  atata  intaraat 
that  could  only  ba  mat  by  tha  distinction.    In  light  of  tha  5  to 
4  opinion  in  Harris,  it  la  unllkaly  that  tha  court  would  find 
tha  nscaaaary  compalllng  atata  intaraat. 

Othar  laglalatlon  that  ancroachaa  upon  tha  ability  of  a 
woman  to  obtain  an  abortion  would  alao  ba  oonatltutlonally  auspact 
if  tha  E.R.A.  wars  adopt ad,    xt  would  in  all  probability  prohibit 
stataa  from  imposing  on  abortion a  any  rastrlctions  mora  a a vara 
than  thoaa  placad  upon  aaxually  nautral  oparationa.    A  phyalolan 
or  nuraa  amployad  by  a  public  hoapltal(  or  in  light  of  tha  Suprama 
Court's  rscsnt  dscision  in  Bob  Jonas  Uhlvaralty  v.  Mean  parhapa 
any  hospital  grantad  apaclal  tax  conaidaration,  could  ba  conn 
pallad  to  participata  in  or  parform  abortion*,    conacianca  lawa 
which  hava  baan  anactad  by  various  jurisdictions  to  protsct  ths 
rsligious  fro* don  of  choica  by  nuraaa  and  phyaiciana  call ad  upon 
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to  participate  in  or  perform  abortions  will  probably  not  pass 
constitutional  muster  under  the  I .a. A.    Ths  only  altarnativas 
open  to  nursaa  and  physicians  faoad  with  a  conflict  between  thair 
raligious  Mil  is  f  s  and  bur  dans  Imposed  upon  thair  employment  by  a 
hospital  subject  to  the  mandate  of  the  x.R.A.  will  be  either  to 
terminate  their  employment,  or  to  compromise  thair  religious 
beliefs. 

It  should  to  considered  by  the  Committee  that  the  Equal 
Rights  Amendment  will  to  interpreted  and  enforced  by  federal 
judges  who  in  a  great  number  of  cases  have  shown  strong  sympathy 
for  the  ideology  of  abortion.    If  it  is  the  opinion  of  this  com- 
mittee that  the  amendment  will  have  no  impact  upon  legislation 
dealing  with  abortion,  then  it  would  be  prudent  to  recommend  an 
appropriate  amendment  to  the  I. a. a.  to  ensure  courts  will  not 
misinterpret  congressional  intent.    A  failure  to  amend  the  E.R.A. 
to  make  it  clear  that  it  ie  the  intent  of  Congress  that  it  have 
no  effect  upon  the  ability  of  the  state  and  federal  governments' 
to  deal  with  abortions  must,  in  light  of  its  legislative  history, 
be  considered  an  open  invitation  to  the  federal  judiciary  to  use 
the  E.R.A.  to  invalidate  substantially  all  state  and  federal  laws 
dealing  with  the  subject* 

The  Right  to  Privacy 

Proponents  of  the  E.R.A*  have  alleged  that  the  right  to 
privacy  would  serve,  as  a  limitation  upon  the  absolute  mandate  of 
"equal  rights9  contained  in  the  clear  language  of  the  amendment. 
Professor  Emerson,  the  leading  advocate  of  this  theory,  has 
written i 

•Yet  it  is  clear  that  one  important  part  of 
the  right  to  privacy  is  to  be  free  from  official 
coercion  in  sexual  relations*    This  would  have  a 
bearing  upon  the  operation  of  some  aspects  of  the 
Equal  Rights  Amendment*    Thus  under  current  mores 
disrobing  in  front  of  the  other  sex  is  usually 
associated  with  sexual  relationships.    Hence  the 
right  of  privacy  would  justify  policy  practices 
by  which  a  search  involving  the  removal  of  cloth- 
ing could  be  performed  only  by  a  police  officer 
of  the  same  sex  as  the  person  searched.  Similarly 
the  right  to  privacy  would  psrmlt  the  separation 
of  the  sexes  in  public  restrooms,  segregation  by 
sex  in  sleeping  quarters  of  prisons  or  similar 
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public  institutions*  and  appropriate  segregation 
of  living  conditions  in  the^armed  foroes.- 


Although  the  right  to  privacy  haa  boon  recognised  by  tha  Unitod 
Statea  Supreme  Court*  Professor  Emerson's  application  of  thia 
right  to  croata  a  limit  on  tha  "equal  rights-  requirement  of  tha 
B.R.A.  la  both  logically  and  lagally  unsound. 

tha  nature  of  n  oonatitutlonal  sas  miasm  is  such  that  it 
changaa  all  prior  law.    If  a  prior  constitutional  provision  ia 
in  conflict  with  an  emenfeent,  tha  ameiiAaent  control  a.  /Wr 
emample*  the  fifth  amenfeent's  requlrcmsntc  of  "due  proocss" 
and  *juat  oompeneation"  in  tha  taking  of  private  property  did 
not  load  to  tha  payment  of  slave  ownera  for  their  property  taken 
whan  slavery  was  made  unconstitutional  by  the  thirteenth  emsnd- 
mont.    To  the  extent  that  the  right  to  privacy  ia  inconsistent 
with  the  B.R.A. 'e  demand  for  equal  righta,  the  language  of  the 
amendment  ahould  control  the  outcome.  /' 

It  mat  be  obaerved  tha  right  to  privacy  and  the  E.R.A.  are 
not  greatly  in  conflict  with  one  another.    The  only  change  in 
the  right  to  privacy  wrought  by  the  B.R.A.  will  be  a  requirement 
that  thia  oonatitutlonal  right*  aa  in  the  case  of  other  righta* 
no  l^iger  be  defined  on  a  aexual  basis.    Just  aa  the  preaent 
right  to  privacy  doea  not  permit  a  woman  to  /legally  object  to 
an  otherwlae  proper  body  aearch  carried  out,  by  a  female  police 
officer*  after  paasage  of  the  B.R.A.  a  woman  will  not  be  able 
to  legally  objact  to  an  otherwlae  proper  body  aearch  carried  out 
by  a  male  police  officer.    Under  the  B.R.*.  the  sex  of  the  " 
officer  would  be  aa  Irrelevant  to  the  legality  of  the  aearch  aa 
the  race  of  the  officer  would  be  under  preaent  law. 

Evan  if  one  were  to  aaauma  that  the  right  to  privacy  would 
be  Interpreted  by  the  Supreme  Court  aa  a  limitation  upon  the 
otherwlae  abaolute  requirement  of  "equal  righta"  contained  in 
clear  languaga  of  the  B.R.A.*  the  exception  envlaioned  by 
Profeaaor  Emerson  ia  not  oonalatent  with  the  right  to  privacy 
developed  in  the  court  decisions  creating  the  right.    The  right 
to  privacy  was  developed  aa  a  bar  to  atate  intervention  into 
areas  of  a  person's  life  viewed  aa  necessary  for  personal 


420 


415 


autonomy.    It  was  not  orsatad  to  itrvt  aa  a  foundation  for  tha 
axtanaion  of  governmental  powar  ovar  tha  individual.    As  tha 
right  to  privacy  ia  a  limitation  upon,  not  a  grant  of  powar  to, 
govarnasnt,  it  could  not  ba  aaaartad  by  govsrnmsnt  to  oountaract 
tha  amandmant'a  raquirawint  that  all  ssxual  aagragation  ba 
tarminatad. 

Tha  davslopmsnt  of  tha  right  to  privacy  by  tha  Unitad  ftataa 
fluprsms  Court  makas  it  olaar  that  tha  right  la  ona  that  balonga 
to  tha  individual,  not  tha  stats.    As  la  tha  rula  with  any  othar 
constitutional  right,  an  individual  way  glva  up,  or  in  lagal 
tsrms  valval  tha  right.    Zn  tha  oontaxt  of  a  military  barracks, 
if  soma  man  and  woman  chooss  to  walva  thalr  right  to  privacy, 
tha  I.R.A.  would  mandata  aaxual  integration.    Tha  aama  rasult 
would  ba  raaohad  in  prisons  if  mala  and  famala  pri sonars  chooss 
to  walva  thalr  right  to  privacy.    It  can  ba  saan  that  tha  right 
to  privacy,  asssrtad  by  Profassor  Bauson  as  a  limit  upon  tha 
ispaot  snactmsnt  of  tha  I. It. A.  will  hava  upon  aociaty,  cannot 
and  will  not  oparata  in  tha  mannar  ha  has  aaaartad* 

Conclusion 

As  a  profassor  of  law  and  a  atudant  of  history  X  am  wall 
awara  that  distinctions  baaad  upon  aax  hava  long  baan  part  of 
tha  juriaprudanca  of  all  nations.    Many  of  thasa  distinctions 
ara  without  logical  foundation.    Thalr  damisa  would  aarva  wall 
tha  causa  of  civilisation,    Soma  distinctions,  howavar,  ara  both 
logical  and  nacassary.    Banaf its  bastowad  by  law  upon  pragnant 
woman  ara  an  axanpla  of  this  typa  of  distinction.    Tat  othar 
distinctions,  for  axanpla  singls  sax  showars  in  public  schools, 
ara  foundad  upon  moral  valuaa  so  strongly  ingrainad  in  Amsrican 
and  waatarn  cultura  aa  to  causa  a  majority  of  cltisans  to  raiaa 
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sarious  aba jet ion  to  thair  baing  wmdm  unconstitutional.  An 
important  quaatlon  to  ha  consldarad  la  whathar  tha  »»*^*  as 
praaantly  drafted  woulj  only  prohibit  lagal  distinctions  basad 
upon  mx  that  hava  no  logical  foundation 9  or  whathar  it  would 


hava  a  won  far  reaching  of  foot.    to  it  is  ay  oonaldarad  opinion 


that  no  cna  knows  what  affact  tha  I.it.A.'s  mandate  of  "equal 
rights"  will  hava  on  many      araas  of  national  concern,  a  few 
of  which  X  hava  touched  upon  in  wy  testimony,  X  swat  opposa 
passage  of  tha  E.a.A.  in  its  praaant  f  vrm. 
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Testimony  of  Prof  •■■or  William  A.  Stanmeyer  . 


Mr.  Chairman,  distinguished  members  of  tha  Committee)  t 
My  name  is  William  Stanmeyer.    X  thank  you  for.  tha  invitation 
to  ahara  ay  viewa  with  you  on  tha  impact  tha  ■quel  Sights 
Amendment  will  hava  on  our  Anaad  Forces.    It  ia  a  privilege 
to  appaar  bafora  you  on  this  important  topic. 

X  am  a  law  profaaaor  who  haa  taught  juriaprudanoa 
and  conatitutional  law  at  G« or gat own  Uni varsity  Law  Cantar 
and  la  tar,  for  a  n  unbar  of  years,  at  Indiana  University  School 
of  law.    X  hava  baan  widaly  publiahad  on  conatitutional  law 
quastions,  including  aoma  that  ara  partinant  here,  auch  aa 
tha  rola  of  tha  Courts  in  governing  tha  United  States. 

Aa  a  final  introductory  remark,  X  wiah  to  axpraaa 
by  daap  raapact  for  tha  impressive  cradantials  of  tha  othar 
witneeeesw*ma'ny  of  whoa)  X  must  raluctantly  disagree.    Aa  a 
former  taachar  of  logic,  X  can  only  note,  whan  thair  authority 
ia  invoked,,  that  it  ia  not  axtrinsic  pedigree  but  intrinsic 
persuasiveness  that  ultimately  should  count  in  thia  debate. 
Moreover,  it  ia  "a  fact  that  tha  pro-EAA  position  waa  ganarally 
arguad  aarliar  and  by  groups  more  vocal  than  tha  anti-ERA 
people,  and  conaaquantly  that  position  sank  into  public  eon- 
aciousneee,  to  tha  point  that  for  soma  parsons  it  ia  part  of 
thair  psychology  like  an  unraaaonad  prejudice,  making  it  difficult 
for  tham  to  attand  to  tha  real  fraility  of  tha  pro-IRA  position 
whan  appliad  to  auch  concrata  con  earns  aa  tha  military 
draft  and  military  combat.    Xn  othar  words,  X  am  mora  impraaaad 
with  tha  paopla  than  with  thair  arguments;  for  moat  hava  not 
yat  facad  up  to  "the  natural  and  probao* consequences"  of  tha 
political  act  they  would  hava  tha  nation  perform. 

The  accuracy  of  thia  statement  will  appaar  from 
the  analyaia  that  follows,  an  analysis  that  ia  basically 
descriptive  and  not  normative.    That  ia,  X  am  not  arguing  primarily 
that  women  should  not  be  sent  into  combat  but  that  simply 
aa  a  predictive  moral  certainty,  under  BRA  they  will  be  aant 
into  combat. 
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I.  THI  fQUAL  RIGHTS  AMSHDMBIT,  If  HOT  MOO  IT  II D  IN  ITS  OWN 
TEXT,  HILL  MAMDATI  THAT  IfOMRH  U  RBOISTSRBD  FOR  THI  DRAFT. 

It  appears  to  mm  that  this  it  a  self-evident  proposition 
The  IRA  prohibits  'discrimination'  based  on  sax.    That  is, 
\  gender  cannot  ba  usad  as  a  basis  or  reason  for  treating  men 
and  woman  differently.    It  follows  that  if  sen  are  to  ba  ' 

so  too  ara  women  to  ba  registered  •    This  was 
the\thrust  of  the  Hostker  v.  Goldberg  case,  which  the  Court 
of  Appeals  decided  through  the  device  of  •  sub-roaa  reading 
of  the  Equal  Rights  Amendment  into  the  Constitution.  The 
United  States  Supreme  Court  reversed ,  and  held  that  women 
do  not  have  to  be  registered;  but  their  reversal  was  due, 
at  root,  to  the  fact  that  at  the  time  of  the  case  the  Iqual 
Rights  Amendment  was  timply  not  P«t  of  the  Constitution, 
tace  the  BRA  becomes  part  of  the  Constitution,  the  basis 
for  the  Supreme  Court's  reversal  will  be  demolished. 

Thie  is  the  natural  and  logical  interpretation  of 
the  Cqual  Rights  Amendment  in  its  'pure'  or  unmodified 
text.    The  Congress  has  the  opportunity  to  make  its  mind 
clear  on  the  point,  even  as  the  Congress  had  the  opportunity 
over  ten  years  ago,  at  the  urging  of  Senator  Sam  Irvin,  when 
it  first  considered  the  language  of  the  first  BRA.  Senator 
Irvin  offered  a  series  of  amendments  or  modifications  to  the 
formal  constitutional  Amendment  text,  to  handle  the  more 
blatant  abuses  that  an  overly- logical  federal  or  Supreme 
Court  might  be  exacted  to  createi    e.g.,  mandating  unisex 
public  toilets,  unisex  schools,  and  a  military  that  is  composed 
50%  of  women.    It  is  instructive,  I  believe,  to  note  that  the 
proponents  of  the  Equal  Rights  Amendment  resisted  any  efforts 
to  restrict  its  reach  to  such  matters  as  the  truly  unfair 
cases  of  economic  sexual  discrimination  (employment,  pay, 
advancement)  or  other  areas  where  a  national  consensus  exists 
that  women  have  been  unfairly  treated.    Rather,  the  proponents 
of  BRA  insisted  that  it  apply  'across  the  board,'  to  all 
situations  where  gender  might  be  a  factor  in  treating  men  and 
women  differently.    They  rejected  then,  as  they  reject  now, 
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exempting  our  country' e  military  fro*  the  logical  reach  of 
the  Aatntent,  Sows  of  than  atata  candidly  that  they  want 
IRA  to' apply  to  tha  military. 

II.     THE  EQUAL  RIQHT8  AMENDMENT  WILL  MANDATE  THAT  WOMEN 
BE  DRAFTED*.    THI8  DRAFT  HILL  HAVE  TO  BE  APPROXIMATELY  50% 
OF  THE  ARMED  FORCES.     IN  A  4 ,000 ,000-PERSON  ARMY,  ROUGHLY 

7,000,000  WILL  BE  FEMALE  SOLDIER8. 

Tha  logic  ia  irraaiatabla  i    etart  from  tha  premise 
that  man  and  woman  muat  ba  traatad  "tha  same,* -and  you  cannot 
impoaa  tha  burdan  of  military  aarvica  on  mora  man  and  on  fawar 
Yoaen.    For  that  would  not  ba  treating  them  "tha  same." 

Thar*  will  ba  no  principled  way  to  draft,  say,  •> 
•0%  man  and  oniy  ?0%  woman.    Thara  will  ba  no  principled  way 
to  limit  aaaignmanta  to  certain  military  unita  to  men  only,  1 
or  to  a  predominance  of  man.    While  there  may  be  acme  military 
unita  whoae  apacial  miaaion  requires  such  extraordinary  physical 
atrength  that  only  the  most  powerful  of  the  male  aoldiera  could 
even  qualify,  even  in  these  caaea  tha  Amendment,  at  tha  hands 
of  an  aggreaaive  litigator  using  sympathetic  Federal* Courts, 
will  be  understood  to  require  that  the  Army  test —and  perhaps 
offer  extended  apacial  training  to— any  women  who  deaire  to 
enter  auch  units  or  who  may  appear  marginally  capable.  But 
aa  for  "boot  camp"  in  general  and  the  ordinary  make-up  of 
standard  military  units,  there  will  be  no  way  to  exclude  women 
or  to  limit  their  involvement  to  a  disproportionately  small 
number. 

^^ttmfefore  the  ERA  will  create  the  firat  Army  in  the 
hiatory  of  the  world  in  which  women  compose  a  substantial 
proportion  of  ita  aoldiera.    Even  Hitlrr,  at  the  end  of  World 
WAR  II,  desperate  for  infantrymen,  inducted  14-year-old  boys 
but  did  not  induct  24-year-old  women.    Because  of  an 
Amendment  in  our  Constitution,  written  in  peace  time  and 
ratified  (if  it  ia)  because  of  domestic  discriminations 
such  aa  unequal  pay  for  equal  work,  we  will  create  an 
Army  and  a  Navy  composed  of  persona  who  in  overwhelmingly 
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large  part  would  never  volunteer  to  mhi,  or#  if  they 
had  volunteered,  would  not  qualify  if  adequate  manpower 
wara  available.    Paoad  with  a  Soviat  any  in  which  the 
average  Russian  soldier  weighs  perhaps  170  pounds,  the 
United  States  will  field  en  ansy  in  which  half  of  the 
America  soldiers  weigh  perhaps  190  pounds. 

ZZX.  TM  EQUAL  RIGHTS  AMSHDftOBtT  WILL  MQUUIB  THAT  0NB-HALP 
TBI  ILIGIBLI  MARAUD  WOKt*  BB  DRAFTED,  miLM  THBIR  HUSBAMD8 
STAY  HOMB,  AMD  X*  MANY  GASBS  TAXB  CAM  Of  TflB  BABY. 

At  the  hearings  for  the  first  Bqusl  Bights  Amendment 
over  ten  years  ago,  a  niuber  of  law  professors  who  supported 
ths  unqualified  text  addressed  the  point  of  deferments.  They 
had  the  honesty  not  to  flinch  from  the  ruthless  logic  that 
they  wanted  to  unleash.    They  acknowledged ,  correctly  X 
believe,  wl.st  if  you  draft  "equally"  you  must  defer  "equally" s 
vis.,  you  could  not  single  out  women,  even  if  married,  even 
if  narried  with  a  child,  for  defsnsent  when  you  could  "equally" 
defer  their  husband}  in  SOI  of  the  cases.    Xn  seeking  to  circumvent 
this  fact— which  to  most  men  in  the  United  States  would  create 
an  outrageous  situation— they  suggested  that  perhaps  Congress 
could  authorise,  in  such  cassa  where  both  husband  and  wife  were 
qualified  by  age  and  physique,  the  persons  themselves  to 
decide  which  one  of  them  would  go  into  the  Army.    That  is, 
possibly,  they  suggested,  Congress  could  leave  it  up  to  each 
couple  to  decide  whether  he  would  go  to  war  pr  he  would  stay 
home  with  the  baby  while  she  went  to  war. 

With  all  due  respect,  this  is  an  absurd  suggestion. 
Xt  would  create  a  hopeless  sdministrativs  tangle.    The  flexibility 
of  the  Services  in  assigning  draftees  would  be  complicated  far 
beyond  any  human  mind's  capacity  to  bring  sense  and  cudsr.  But 
it  is  likely  that  in  80  to  90%  of  of  the  young  fsmllies  given 
this  bisarrs  choice,  the  men  would  opt  to  enter  the  military 
rather  than  have  their  wives,  who  usually  are  not  as  strong 
or  aggressive,  go  to  Port  Leonard  Wood  and  later  to  face 
an  all-male  enemy  .  amewhere  in  a  foxhole  10,000  miles  from 
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home.    But  it  is  not  unlikely  that  those  ideological  litigators 

using*  ones  again*  the  sympathetic  Federal  Courts,  will  find 

iom  Judge  to  dsolars  that  this  "gender-ba»ed  option"  in  ths 

draft  law  is  unconstitutional  bsoauss  its  plain  intent  is  to 

al  ^individuals  to  "discriminate"  in  ths  facs  of  the  national 

policy  against  all  "discrimination"  on  ths  basis  of  ss>x. 

*  X  do  not  believe  one  sale  Congressman  in  our  Congress 

would  decide  to  stay  hose  while  his  wife  went  to  boot  oup,  Z 

do  not  believe  one  Congressman  or  Congresswoman  would  dare* 

as  a  matter  of  political  future  and  career*  to  vote  fjt  a 

draft  law  that  required,  half  the  deferments- for-pa  rent  hood 

to  go  to  men  and  required  that  the  mother  90  to  war  while 

the  father  stayed  home)  with  the  baby,    for  the  voters  would 

sxpel  him  or  her  from  Congress  at  the  next  election.  Yet 

to  approve  the  KRA  without  making  it  clear  that  Congress  does 

wants  women 

not  want  women  drafted*  and  ^  deferred  where  deferments 
are  provided*  ie  to  create  a  situation  where  a  Court  can 
decide  that  Congress  wants  ths  opposite. 

ife  should  not  "pass  ths  buck"  to  the  Courts  on  a 
matter  of  such  cosmic  importance.    This  question  af facte 
in  a  radical  and  profound  way  both  (a)  the  overall  combat 
readiness  and  physical  stamina  of  our  entire  Army;  and  <b) 
the  domestic  lives  of  virtually  every  family  in  the  country. 
Por  unlike  the  other  controversial  social  decisions  of  the 
Federal  and  Supreme  Courts  *  drafting  women  and  deferring 
sons  men  while  their  spouses  go  to  boot  camp  will  affect 
practically  every  wife*  mother*  and  daughter  in  the  country. 
When  the  Supreme  Court  legalised  abortion*  it  did  not  require 
that  your  wife  have  an  ibortion.    When  the  Supreme  Court 
legalited  all  pornography  except  "hard-core,"  it  did  not 
require  that  your  daughter  play  in  a  pornographic  movie. 
Whan  the  Supreme  Court  approved  court-ordered  bussing  to 
achieve  racial  balance*  it  did  not  simultaneously  outlaw 
private  schools  or  moving  one's  residence*  so  that  parenta 
of  4th-gradere  could  not  avoid  having  their  nine-year -old* 
spend  a  quarter  of  their  waking  day  travelling  acroae  big 
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cities  iuxlnf  rush  hour,  but  here  the  Court  can  lmpoee  a / 
posits  obligation    it  cib  make  people  42  mm  thing  they 


*****  w*nt  to  do— or  many  of  them  will  not  wont  to  do/  And 
not  just  for  0  single  act,  for  a  few  moments,  or  f 0?  part  of 
acme  days  in  a  week.    Rather,  the  Court  can  impose  on 
avary  woman  in  tha  counter  batman  tha  ages  of  It  and  2ft 
tha  obligation  to  spend/two  or  thraa  yaara  mm  a  soldier. 
And  if,  for  tha  aaka/of  logic  and  mathematical  exactneee, 
it  raquiraa  random/chance  defermente  for  30%  of  tha  married 
■an  and  50%  of  the  aarrlad  women  who  ara  otherwise  qualified, 
it  can  impose  q*  avan  half  tha  Mothers  of  young  children  tha 
obligation  to/leave  thoaa  ohlldran  for  two  or  more  yaara 
and  forca  tha  civilian  huaband  to  cara  full-time  for  tha 
child  whila  tha  aothar  attanda  boot  camp,  than  ships  out, 
and  than  apanda  thoaa  yaara  parhapa  in  Asle,  or  Latin  Americe, 
Europe,  or  tha  Mlddla  Hat,  in  tha  company  of  hundrada  of 
■an  who,  if  thay  ara  normal,  will  not  ba  famous  for  thair 
own  aaxual  raatraint,  and  in  altuatlona  of tan  fraught  with 
danger  frcai  dataminad  adversaries* 

XV.     THE  EQUAL  RIGHTS  AMENDMENT  WILL  REQUIRE  THAT  WOMEN 

GO  INTO  COMBAT  IN  VIRTUALLY ,  IP  NOT  EXACTLY,  THE  SAME  PERCENTAGE 

THAT  MEN  GO  INTO  COMBAT  s  50-50. 

Kno$ng  how  tha  Supreme  Court  has  hand  lad  Mathematical 

deviations  in  tha  Reapportionment  Cases,  the  prognosticator 

is  not  optimletlc  about  soma  future  Court1  s  handling  of 

atatistical  imperfections  in  the  make-up  of  the  unisex  Army 

that  ERA  will  create.    The  Court  can  scarcely  tolerate  a 

deviation,  between,  say,  two  Congreeeional  dietriots,  of 

47-53%,  even  if  because  of  georgraphy  there  ie  a  retionele 

for  the  difference.    There  is  no  doubt  that  the  Army  will 

not  be  able  to  justify  keeping  out  of  combat  those  2,000,000 

women  they  will  draft.    For  one  thing,  granted  the  investment 

in  processing  end  training  (and  therefore  in  not  proceesing 

end  training  man,  to  this  extent)  there  will  be  demogrephlc 

pressures  in  the  Service  for  using  themi  besides  which,  the 

Courte  are  almost  euro  to  eay  that  the  Joint  Chiefe  will  make 
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a  mockery  of  the  Equal  lights  Amendment  if  they  90  through  tha 
notions  of  admitting  wown  "without  discrimination"  and  than 
dagut  tha  national  policy  by  kaaping  them  out  of  tha  vary 
activity— combat-*to  which  all  thair  bain 9  drafted  and  baing 
trainad  was  diractad  ii>  tha  first  place. 

Now   f  Congrass  wants  to  sand  our  Nation's  wives, 
daughtars,  sisters,  and  mothers  into  coabat  against  tha 
Russian  amy,  or  against  terrorist  cGamendos  in  soma  futura 
thaatar  of  war  such  as  tha  Middla  last,  lat  it  say  so  openly. 
If  Congrass  baliavas  that  to  sand  thasa  women  into  coabat 
is  to  sand  a  battar  Amy  than  tha  onas  wa  fielded  in  Nor  Id  Mar  I, 
in  World  War  II,  in  Korea,  and  1  in  Viat  Maa,  letNit  say  so. 
If  Congrass  thinks  that  to  sand  an  arwy  half  composed  of  women 
will  strika  graatar  faar  into  tha  anaay's  hearts  than  to  sand 
an  all-mala  any,  lat  it  say  so. 

Now  at  this  point*  sons  of  ay  hearers  aay  think  tha 
last  raaark  was  chauvinist.    Thay  will  say,  "A  woman  can 
do  anything  a  aan  fan  do."    Of  course,  in  a  aansa  thay  ara 
right— a  woaanr  can  do-anything"  a  aan  can  do.    But  wa  ara 
not  talking  about  a  voeUn,  tha  occasional  Wonder  Woman,  tha 
supar  athlete  who  spsn^s*  hours  in  tha  gym  waightlifting.  Me 
ara  talking  about  a  rando^  salaction  drawn  froa  tha  antira 
general  population,  whiten  includes  largaly  millions  of  woman 
who  ara  not  inclinad  to  play  Wonder  Woman  or  to  lift  waights. 
And  wa  ara  talking  about  a  lifa-and-death  activity  that  is 
not  just  desk-bound  computar  programing  or  raading  a  radar 
screen ,  an  activity  in  which  of  tan  tha  key  to  survival  is 
staroids  and  hormonss,  adrenalin  and  aggressiveness,  and 
at  bottom  raw  stamina  and  strength. 

Any  parson  who  says  that  woman  as  a  class  can  do  tha 
sama  things  that  man  as  a  class  can  do  or  that  aan  As  a  class 
can  do  tha  sama  things  woman  as  a 'class  can  do  is  a  parson 
so  divorcad  from  raality  that  one  may  question  his  good  sansa 
or  good  faith. 

In  this  connection  I  would  like  to  call  tha  Committaa's 
attention  to  the  Appended  statistics  on  caaparativa  competitive 
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swimming  times,  contrast inf  the  ipttdi  of  wi  and  women.  On 
his  own  initiative*  e  party  in  Florida ,  who  had  two  sons  and 
two  daughters  in  AMI  speed  ew  inning  for  over  tan  years,  sant 
these  figures  to  m,    His  point  was  to  suggest  what  a  disaster 
IRA*  if  applied  with  ruthless  logic  to  public-school  swim  teams, 
would  cause  for  women  *s  sw inning  i    men  average  101  to  13.tt 
faster  than  women  in  all  events  and  almost  all  age  groups,  so 
that  if  the  constitution  mandated  "unisex"  swimming  teams  instead 
of  the  present  arrangement, of  separate  men's  and  women's  teams, 
many  of  the  ''second-string'1  young  men  would  replace  many  otherwise 
"first-string"  young  women  \  and  the  sum  total  of  women  swimming 
would  be  substantially  reduced.    In  the  name  of  "equality,"  women 
would  have  fewer  chances  to  compete I 

As  a  parent  who  also  has  two  boys  and  two  girls  in  com- 
petitive speed  swimming,  this  prospect  is  disturbing  if  not  out- 
rageous.   But  the  lesson  for  us,  in  considering  the  effect  of  IMA 
on  the  military,  is  far  broader. 


and  women  "equal"  as  a  group  where  a  main  factor  in  performance 
is  raw  physical  strength.    And  swimming  is  a  perfect  case  in  points 
as  my  correspondent  points  out, 


in  swimming,  both  girls  and  boys  customarily  start 
competition  at  the  same  age  (about  •);  practice  the 
same  distance  dally;  have  identical  devotion  to  com- 
petition* and  try  out  in  equal  numbers.    Even  psycho- 
logically, women  are  not  handicapped!  they  remain 
graceful  ...  no  edge  for  the  'macho*  male  counterpart. 
Strength  is  not  even  the  total  faotor;  stroke  technique, 
starts,  turns,  etc.  are  vital  too. 

This  discussion  of  swimming  is  central  to  the  issue  of 


military  training i    f  r  it  is  sometimes  argued  that  "women  can 
do  anything  men  can  do  if  you  give  them  enough  training,"  and  to 
overcome  the  initial  relative  lack  of  strength  among  the  female 
recruits  all  the  Army  need  do  is  give  the  women  more  training. 
The  argument  sounds  good  in  a  hearing  roomy  it  will  not  work  in 
the  field.    If  after  10  year  a  of  competitive  training  under  the 
exact  sajge  conditions  es  male  swimmers  the  femele  swimmers  ere, 
ai  a  class,  still  about  12%  less  powerful  then  the  men  es  e  eless, 
can  anybody  seriously  concend  that  after  10  weeks  of  "boot  camp" 
the  avereqe  femele  recruit  will  be  "equel"  to  the  male  recruits? 


The  lesson  is  that  no  amount  of  training  will  make  men 
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I  lOMtiMi  wonder  whether  the  proponent*  of  a  unieex  aray  have 
themaelvaa  ever  been  duply  involved  with  the  physical  training 
of  teama.    The  long  training  of  faaale  awiamara  ia  far  more  person- 
alisad  and,  ovar  tha  ye are,  far  raora  foouaaad  on  both  anduranoa 
and  praoiaa  eki lie /technique*  than,  in  tha  natura  of  thlnge,  tha 
briaf  training  of  tha  naophyta  infantrymen.    Moreover,  baoauaa  lit-* 
•rally  thouaande  if  not  ailliona  of  young  women  ara  involvad  in 
■visaing  in  our  country,  it  provide*  a  par  fact  laboratory  for  com- 
parison, unlika  tha  GJper  Momen  weight-lifter  in  tha  auacla  aagasines 
whose  uniqua  heredity,  opportunity,  persistence,  and  coaching  da- 
valop  her— af tar  aany  years--  into  a  powerful  apaoiaan  atrongar  than 
vary  aany  aan  and  atrongar  than  all  othar  woaan.    But  tha  Aray  doaa 
not  have  aany  yaars  to  train  its  randoa  recruits. 

Thus  it  follows  with  absoluta  cartainty  that  if  IRA  appliaa 
to  tha  araad  forces,  thoeo  forcaa  will— aa  a  group,  whatever  tha 
unique  ekilla  of  eoaa  individual  eupcr-epeclaene—be  leaa  phyaically 
etrong  than  past  araiee  which  the  United  Etatee  has  f  aided— and 
less  physically  etrong,  whan  comparing  aggregetee,  than  the  Russian 
aray. 

V.    CONGRESS  CAN  PREVENT  COURT -ORDERED  UNISEX  MILITARY  ONLY  BY 
ADDING  AN  EXPLICIT  RESTRICTION  TO  THE  BRA,  PREVENTING  IT  FROM 
APPLYING  A  CROSS- THE-BOAAD  TO  THE  MILITARY. 

There  are  a  number  of  possible  reactions  to  my  comments  up 

to  this  point.    The  first  1st    "Me  dg  want  a  unisex  military  because 

we  want  absolute  1 equality1  between  aan  and  woman  in  all  thinga." 

If  that  is  the  position  of  any  person  reading  or  hearing  my  worda, 

Tray  response  iss     (a)  I  disagree  with  you  becauae  such  a  change  would 

harm  our  araad  forcaa,  for  reasons  already  stated*  but  (b)  you  ahould 

publically  state  this  fact  so  that  the  American  people  can  judge 

whether  they  want  a  per eon  who  desires  such  a  policy  to  repreeent 

them  in  our  national  government,  and  whether  they  want  to  ratify 

an  Amendment  that  would  accomplish  auch  radical  change  in  the  livee 

of  the  nation's  women.    Do  not  remain  ailent.    Do  not  Bay,  NWe  will 

leave  it  up  to  the  Courte."    That  ia  a  cop-out.    Speak  out  boldly i 

if  you  want  a  military  that  ia  one-half  female,  if  you  want  woman 

in  combat,  have  the  courage  to  aay  ao  openly.  - 
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The  Mcond  reaction  it  to  says    "Ma  do  not  know  whether  BRA 
will  mandate  a  unisex  Military."    My  response  iat    if  we  really 
do  not  know,  and  still  plan  to  submit  BRA  to  the  statssr  ws  are 
giving  the  Courts  a  "blank  chsck"  of  enormous  proportions*  Under 
our  Constitution!  the  Congress  has  the  responsibility  for  creating 
our  Army  and  Navyj  not  the  Federal  Courts*    To  delegate  to  the 
Courts,  under  the  guise  of  real  or  pretended  ignorance  ,  is  to  abdi- 
cate Congressional  responsibility.    It  is  absolutely  irresponsible 
to  change  the  nation9  e  basic  law  through  a  formula  so  open-ended 
that  no  one  knows  what  it  will  do*    WiU  a  Congressman  go  before 
his  constituents  and  say,  "I  do  not  know  whether  BRA  will  mandate 
drafting  your  wives  and  daughters  or  not,  but  X  voted  for  it  anyway?" 
/         The  third  reaction  is  to  say,  "You  are  wrong,  BRA  will  not 
mandate  drafting  women  and  ultimately  sending  them  into  combat*" 
My  response  isi    if  I  am  indeed  wrong,  then  let  us  write  down  exactly 
/that  limitation*    often  in  drafting  contracts  for  parties  who  seem 
I  to  be  in  fundamental  agreement,  the  lawyer  hears  one  of  the  parties 
say,  "Me 9 re  agreed  on  that  point,  so  there 9 s  no  point  in  writing 
it  down."    My  answer  is  just  the  opposite!  I  always  say: 


"If  we  are  agreed,  then  there  is  no  problem  in  spelling 
it  out— because  your  own  memories  may  forget  otherwise, 
and  you  heirs  and  assigns  will  need  reassurance  years  later 
as  to  our  exact  understanding* " 

There  is  no  point  in  vagueness*    Lack  of  clarity  breeds  lawsuits. 

Similarly,  with  BRA/,  what  is  the  value  of  vagueness?  If 
we  really  want  our  heirs  and  assigns  to  know  exactly  what  we  meant 
when  we  submitted  BRA  to  the  States  for  ratification— and  if  we 
mean  BRA  not  to  apply  to  the  Armed  Forces— why  not  write  it  down? 
It  would  be  a  simple  task  to  add  a  Clauses    "This  Amendment  shall 
not  apply  to  the  Nation1*  Armed  Forces*"    Congress  would  still  have 
the  power*  as  it  has  now,  by  legislation  to  draft  women  and  to  send 
them  into  combat — if  the  American  people  wanted  to  do  so* 

Moreover,  if  it  is  said  that  BRA  is  meant  to  deal  with  domestic 
discrimination  and  that  its  sponsors  and  supporters  do  not  want 
it  to  apply  to  the  military,  then  let  them  come  up  with  a  text  that 
admits  of  only  this  interpretation,  and  let  them  support  ^-rather 
than  oppose— modifications  to  the  Amendment  when  offered  by  such 
persons  as  Senator  irvin. 
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Mt  the  sponsors  will  have  to  do  more  than  change  a  vafaa 
te*t.    They  will  need  to  change  their  rhetoric,  and  probably  change 
thair  ldaology.    For  the  -women's  libaratlon  movement,"  whioh  Con- 
gress desires  to  placate,  nmi  to  lnalat  on  the  "across-the-board" 
•quality  Z  hava  described,  that  ruthlaaa  logical  equality  that  would 

mat 

notArequlre  mors  money  to  ba  apant  on  women's  sports  in  school  (an 
ldaa  Z  support)  but  also  raquire  that  nan  and  vomh  ba  randomly 
alMd  in  any  governmental  enterprise,  including  prison*,  and  of 
course  in  the  Military. 

Possibly  if  we  started  the  <1M  process  without  the  benefit 
of  the  last  20  years  of  history*  it  could  be  plausibly  argued  that 
the  Amendment,  dssplte  its  ambiguity,  appliea  only  to  the  civilian 
sector  and  not  to  the  Military.    Possibly  if  the  proponents  were 
leee  absolutist  in  their  Ideology  and  their  rhetoric,  it  oould  be 
argued  that  "cummun  sense"  should  provide  what  Justice  Frankfurter 
was  wpnt  to  oall  "the  gloss"  in  helping  ue  interpret  uncertain  words. 
But  antlssptlc  isolation  from  the  history  of  the  recant  feminist 
movement  le  impossible.    Dleaeeooiatlon  from  the  rhetor io  and  even 
the  pereonalltlsi  of  the  leading  feminist  actlvlats  le  impossible. 
Dlsrsgardlng  the  "legislative  history"  of  the  prior  Amendment,  a 
history  which  included  the  rejection  of  Senator  Xrvin's  attempt 
to  reetrlct  the  amendment  to  the  contsxts    *ra  common  sense  would 
have  it  apply*  le  i.lso  imposslbls.    Denial  of  the  problem  of  vague- 
ness in  the  present  text  le  imposslbls.    And  bllndnsss  to  the  fact 
that  Congrsss  Itself  refused  to  regleter  women  for  the  Draft  but 
a  Federal  Court  of  Appeals  tried  to  force  Congress  to  do  so  is 
squally  imposslbls. 

Thsrs  is  only  one  way  to  make  eure  that  the  Bqual  Rights 
Amendment  you  are  considering  will  not  mandate  a  military  that 
draft e  2, 000 #000  women  into  a  4,000 ,000-per son  army  and  in  turn 
sends  many  of  thois  women  into  combat.    That  way  le  a  short  Clauss 
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stating  that  the  A»end»ent  shall  not  apply  to  the  Nation's  Arned 
forcas. 

Thank  you  for  your  courtaey  and  your  attention. 


Raapect  fully  eutaittad, 

IT 

William  A.  Stanaeyer,  leq.  f 


Men  (15  yeors  of  oge  end  older)  ot  o  group,  or*  superior  In  speed,  blow,  t  show  the  daloilt. .  • 
but  In  tho/t*  womtn  require  on  overage  of  11%  mora  Urn*  to  swim  th*  torn*  distance.  This  It  In  • 
spite  of  th*  fact  that:  In  swimming,  both  girls  ond  boys  customarily  start  competition  at  th*  sam* 
og*  (about  8)j  practlc*  the  soma  distant*  dally;  hov*  Identical  devotion  to  competition;  ond  try 
out  tn  equal  numbers.  Evan  psychologicolly,  women  ore  not  bond  I  copped;  they  remoln  graceful, 
lady-like  "Ester  Williams's".  •  .no  edge  for  the  "macho"  male  counterpart.  Strength  It  not  even 
the  total  factor;  stroke  technique,  starts,  turns,  etc.  ore  vital  too. 

Women  troln  so  well  In  fact,  they  cut  the  differential  from  on  overall  average  of  11%  to  9%  on 
the  more  grueling,  longer  events.  •  .see  below,  500  free M vie.  lot  when  you  open  the  oge  to  25 
and  restrict  the  times  to  the  very  best  In  the  nation*  -  .the  women  go  from  12%  slower  to  13.8% 
slower  (mo  both  100  freestyle  entries,  below). 

Excerps  from  the  currant  1978  Florida  Age  Group  Times  for  short  course  (25  yard  pools)) 
STANDARD  AGE  GROUP  STROKE       YARDS  SOYS  GIRLS  DIFFERENCE 


AAAA 

15-18 

Freestyle 

50 

22.7  sec. 

25.8  sec. 

13  2/3% 

AAAA 

15-18 

Freestyle 

100 

48.9  sec. 

54.8  sec. 

12% 

AAAA 

15-18 

Freestyle 

500 

4:44.2  sec. 

5:10.4  sec. 

9  % 

AAAA 

15-18 

Butterfly 

100 

53.3  sec. 

59.6  sec. 

11.8% 

AAAA 

Sen** 
Nationals 

15-18 

Senior 
(to  oge  25) 

Individual 
Medley 
Freestyle 

200 
100 

2:00.8  sec. 
46.3  sec. 

2:12.7  see. 
42.7  sec. 

9.85% 
13.8% 
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II.  Correspondence 


American  Farm  Bureau  Faderatlon 


Way  20,  1903 


■onoraolo  Orrin  Hatch,  Coalman 
•ubooonlttoo  OA  tho  Coootltotlon 
CoMittM  on  tho  Judloiory 
Unltod  ititM  f tnoto 
Washington,  DC  ,  30510  , 

Door  Nr.  Cholraani 

.  wo*ld         **  ***it  ths  following 

on     j«  nso*  10,  too  ifoal  lights  — infl-im. 


Tko  laiioM  farm  lmyi  Poooratioo  lo  too  nation's  Urmt 
oonoral  faro  organisation  with  a  poatarahlo  of  otor  7 ollllon 
iMllloo  in  f*  "atoo  and  ratio  Eioo.   folloioo  off  to*  JUssrloan 
yarn  loroas  rotation  ara  dot  oral  nod  oonoally  of  tor  bolng 
otodlod,  dtbatos,  on4  offforoi  by  ■  najotlty  onto  «  l^oaboro, 

bofofo  this  giitnn—lttoo  lo  off  front  ooooofo  to  Para  aaxsss 
nonooro,  no  onptaoood  by  oorront  ran  torsos  policy. 

*'  fch*  sooting  off  too  noorloon  ran  Boroao 

^'•j1?":  J*M!*i,l«  •?}«Hta  off  aonfcor  ototo  rata)  toroauo 
adopted  tho  following  polloyt 


"NO  oppose  oqual  righto 

Para  Suroan  apprsolatso  tho  o 
view  and  asks  that  thlo^atatonont 
hsarlng  record. 


it  leglolatlon." 

tttnlty  to  present  Ito 
a  part  off  tho 


Sincerely, 


^Jwin  C.  Datt 


decretory  and 
Director,  Washington  Offloo 


oo  t   Meaboro  of  tho  Oubooaalttao 
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AMERICAN  BAR  ASSOCIATION 


snw  ornKK*  to* 
oammmnm.  umm 
***** 

%im  omtcvom  *o* 

SW  DMCAM  M# 
mUM  U*SO* 
tww* 

iNMUiniff 
COOSDSMTDSf 

pjaswaosasi 

•  w  oncnw  mm 
***  a.  nmm 

tOfWA, 
Ow  ft   •>  w 


tarn  m  imr,  NiW. 


.  DCI 

331-2214 


July  1,  1983 


Honorsbls  Orrln  G.  Hatch 
Chairman,  Subcomalttsa  on 

ths  Constitution 
Commlttss  on  tha  Judiciary 
Unltsd  Stataa  Ssnsts 
Washington,  D.C.  20310 

Daar  Nr.  Chairman: 

It  la  our  understanding  that  your  Sub commlttss 
hald  ona  day  of  hssrlngs  to  air  tha  srgumsnts  for 
and  figalnat  tha  Equal  light*  Amandmsnt,  and  that 
additional  daya  may  ba  achadulad  In  tha  upcoming 
months.    Tha  Aaarlcan  tar  Aaaoclatlon  amphatlcally 
affirm  lta  coamrftmant  to  •quality  of  rights  undar 
tha  lav  and  raltarataa  lta  long-standing  support 
for  paaaaga  and  ratification  or  tha  Equal  tights 
Amsndmsnt  aa  smbodlsd  In  S.J.  Has.  10.    Va  raquaat 
that  you  lncluda  thla  lattar  In  tha  haarlng  racord. 

Tha  Amsrlcsn  Bar  Aaaoclatlon  first  pladgad  lta 
aupport  for  tha  Equal  tights  Amsndmsnt  In  1974. 
Sines  that  tims,  paaaaga  and  ratification  of  tha 
«A  has  bscoms  s  prssldsntlsl  priority  within  tha 
ABA.    Ws  flrml*  bsllsvs  that  tha  Equal  tights  Aland- 
nant  la  tha  only  way  to  guarantss  man  and  womtn 
psramnsnt  squall ty  of  rights  undar  tha  law  and  would 
Ilka  this  opportunity  to  highlight  brlsfly  two  major 
raasons  for  this. 

Ws  rsjsct  ths  argumsn'  thst    isqultlss  hsva 
bssn  and  will  con tin ua  t<  ba  addr  ssad  adaquataly 
through  snsctaamt  of  lndlv  4ual  *tatutas.  Ststu- 
tory  rsforai  of  our  laws  doss  ^.  j.rovlds  paraanant  ' 
protactlon  against  tsx  dlscrlaunstlon.    Evan  tha 
many  rights  won  by  woman  ovar  tha  paat  dacada  srs 
not  aacura  without  tha  IRA  bacauaa  thaaa  laws  can  ^ 
ba  rspssUd  by  lsglslstors  at  any  tlms,  and  rsguls- 
tlons  lmplsmantlng  thsss  laws  can  wsakan  thalr  forca 
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Hid  affect.    No  ordinary  etotuto  can  provide  the  bedrock  protec- 
tion of  ■  constitutional  camdxamt.   The  ISA,  once  pert  of  the 
Constitution,  will  aaeure  that  equality  under  the  lew  le  e  beelc, 
policy"       rl|*lt'  bt^0,,d       rMch  of  politic*  end  changing 

Son*  opponente  eleo  ergue  thet  ch*  HA  le  urmeceeeery 
beceuoo  the  Iftiltod  Stotoo  Conetltutlon  already  protect*  woaara'e 
rlghte.    It  cleerly  prohibits  discrimination  by  gbvenwent  on 
eccount  of  roc*,  religion,  end  netlonel  origin,  but  doee  not 
l:l*lly  P™*ibit  dlaorleUnatlon  on  eccount  of  eex.    Neither  the 
fifth  nor  the  fourteenth  Aacndaont'c  Iqual  Protection  Cleuee 
provide*  nan  end  women  with  the  guereatee  of  equality  they  eeek. 
the  Supreme  Court  com latently  haa  declered  race  discrimination 
impend*  •  lb  1*  under  the  Iqual  Protection  Cleuee .  but  tine  and 
again,  it  haa  refuaed  to  view  cleeelflcetlon  baaed  on  eex  aa 
Inherently  euepect.    Ineteed,  the  Court  haa  been  Ineoneletent 
and  unclear  aa  to  vhet  etendard  of  review  le  con* t it ut ion ally 
■andated  in  eex  discrimination  caaee.    Only  an  aottmemmnt  to 
the  Conetltutlon  will  give  a  clear  cone t 1 tut ionei  baa la  for 
overturning  any  law  which  felle  to  give  equal  treatment  to  am 
end  women. 

Soon  we  will  be  calibrating  the  200th  ennlvareery  of  our 
Conetltutlon.    Over  the  yeere,  ite  democrotlc  prlnelpleo  have 
been  extended  through  the  cmeudmont  proceee  to  creete  equality 
for  thoee  of  every  roco,  notional  origin  and  religion,  end  to 
guarantee  women  the  right  to  vote.    We  ardently  hope  thet  wa 
will  etert  our  third  century  by  extending  full  democratic 
equality  cowan  through  paeeege  and  ratification  of  the  Iqual 
Rlghte  Amendment. 

Sincerely, 
Robert  D.  Ivene 

RDK.ooe 

cct    Momboro  of  the  Subcommittee 

\ 


\ 

\ 
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Resolutions  Adopted  Injthe  42nd  Annual  Convention  of 

THE  NATIONAL  ASSOCIATION  OP  EVANGELICALS 
Columbus.  OMo  -  March  4-1,  1114 

EQUAL  RIGHTS  AMENDMENT 

In  a  1S79  resolution,  the  National  Association  of  Evangelicals  affirmed: 
"God  created  mankind  in  His  imafe,  assuring  the  saeredness  of  human  life 
and  the  equality  of  parsons,  malt  or  female."  bi  recent  years  the  Equal 
Rights  Amendment  has  been  promoted  as  a  .  way  to  assure  the  equal  righto 
of  women  aa  persona*  Proponents  of  the  ERA  art 9  now  contending  that  tht 
amendment  praaanta  only  an  economic  laaua.  But  tha  abaoluta  and  far 
reaching  language  of  tht  ERA  malpe  Its  effects  unpredictable,  and  cart  airily 
mora  dlvaraa  than  claimed.  It  ootid  ba  interpreted  by  tha  oourta  to  raach 
results  antithatieal  to  Judco-ChrisUan  values. 

♦ 

Because  of  this  possibility,  WAS  cannot  andoraa  tha  Equal  Rights 
Amandmant  in  its  Qffnt  form.  At  a  minimum  .it  would  hava  to  state 
that  it  is  not  intended  to  tryt  or  secure  the  right  to  abortion  or  tha 
funding  thereof;  to  roquira  tht  drafting  of  woman  or  thalr  assignment  to 


military  combat;  or  to  dany  tax  exemption  to  any  school,  aaminary9  or 
ahurch  which  balk  vat  that  God  haa  ordalnod  dif  farant  rolaa  for  man  and 
woman* 

NAE  haa  support  ad  and  will  oontinut  to  support  lagislation  specifically 
dasignad  to  ramady  economic  injustieaa  to  woman. 


J 
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*9m  Mnl  Hmt" 


IWMhm 


lUMiMMU.M. 


u<— woixfcoimii  ci  fijiii'i 


timUmtimmtmthm* 
9m4  ml  I  km*  *4  *r 
u*mi   <n(>w»<K 


t*  IMi  ft****  OMlt  *  *t  U  *  A 


I  Mat,  * —        Now  Va**,  NV  ffllS  OI»  WWW 

7/21/13 

laa  Boaatfaala  Orrla  latch,  Ch*im*a 
fiftcaaamuaa  m  tho  Caaatltacloa 
ImmI  lUte  Of  fftaa  BulUlag,  Bom 
Waahiaccaa,  0.C.  20515 

icar  latali 


Jaat  ■  fw  llaaa  ta  fll  you  taa  taa  U\i%twm  natworfc  for 
Ijaallty  far  Wmm  (famarly  lallglooa  Gaaalttaa  far  Urn  IIA) 
la  iUh  aad  mail.   Maoa  oar  raaraanlaatlaa  la  July,  ltW 
mm  aaa  aaaa  uarfclag  la  araata  atrattflaa,  prngraaa  mt  ra- 
gaatasa  wfclah  wlU  natulan  aaa  dtraagtaaa  tallglana  aappatt 
far  aoaasa&a  aa4  lsgal  jaattaa  Z*t  unaaa.   MM  mnasnra 
art  chat  aav  raltglau*  ?— c*  aaaaataa  thJ 


oaaar  am  dtratclaa  af  cha  Uglalatlva  Taakfaroa  Caalmaa 
Jayaa  f .  laalla  (Oaltad  Nataadlat  Cauraa  tfcaaa'a  Diva  ion 
Oaaaral  Board  af  Olaaal  ttUlacrloa)    mm  aaa  atoalonad 
faar  lagUUdaa  aajaatlvaa.  Taay  ara: 

fiMagtjn  11  jaajaj  fmtf*» 
MKV  Inard  iffitaa  a  ■■aalmit  t»  ayataalc 


clou  af  a 


laa  MM  laard  arUraa  a  aaaataaaaa  ta  ayataaie  caaaga  la  caa 
Social  facnrlty  ayataa  aa*  argaa  lti  aontara  ta  taha  aa  af  f  irj 
aatlta  at  and  aa  taa  caaaapt  af  "aaralaga  ahnring  far  aaaaflt 
pnrgaaai  ia  Soalal  laourlty  ta  aaaara  chat  aaea  apaaaa  will 
aaaa  facial  Saaurlty  piacaaclaa  ia  aar/ala  on  right. 

Taa  IJaW  Board  affiraa  a  coanitaaat  to 
faaaral  laual  liahca  aaaaaaant. 

flh|afftiw  ii  John  for  J 
Taa  mm  aaard  will  aarciclpata  tfica  acaar  groupa  to  aaa  c'lac 
aaea  joaa  aiUa  praaaacad  ca  Caagraad  aaavraa  that  voaan  gat 
chair  fair  aharo  af  anch  Joaa. 

#4,  llactn«nl  Pnlltlca 
Taa  MW  ioar4  facaa  aa  aaucatiag 


for  graacar  aarciel^ 

aatioB  for  alaetaral  aollCici. 

Our  mt  rocaac  pukllcaCloa,  vtilch  la  aneloaod  la  a  prlaelaal 
adueacioaal  coal  for  «ork  la  Cha  rallglouo  coastalcy  oa  Chaaa 
laaiwa* 

RinU  la  pianolas  aavaral  raglonal  a  ducat  Ion  eonaulutlona  on 
Cha  ouCllaad  iaauaa. 

(\ 

Wa  hopo  you  «l^  paap  ua  la  mind  aa  you  work  on  thooa  laauoa. 
Va  ara  arvallah|La  lor  eoaaulCoClon 


acaraly,      i  :. 
tdlth  M.  Htrtt,  jaulr 


wot 


JtW/ja 


mmUHt  ioMUm  o<  <«fcofc,  tmtih  ud  PiuHiUm  #0«p«  whan  tamo*  h  to  woit  lor  )K*«  tor  wonifw, 
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UNITARIAN  wnERSALIST  ASSOCIATION  OF  CHUNKS 
IN  NORTH  AMERICA 


THE  FOLLOWING  RESOLUTION 
HELD  IN  JUTC, 


I  HARASSED  AT  THE  22f©  ANNUM.  GENERAL  ASSEMBLY 
:<  1983,  IN  VNCOUVER,  BRITISH  COUMIA 


EQUAL  RIGHTS  AttOBff 


IWEREAS,  in  tht  United  States  womn  art  still  dsprivsd  of  equal  Constitutional 
rights,  e*ial  salaries,  equal  access  to  positions  of  responsibility  and  equal 
treatment  in  tern  of  health  care,  insurance  and  Social  Security;  and 

WOEAS,  men  would  also  benefit  from  equality  of  rights  under  the  law,  and 

WHEREAS,  the  Equal  Rights  Amentant  has  been  sctaitted  to  the  United  States 
Congress  this  year  (1963)  as  it  has  been  every  session  since  1923  (with  the 
exception  of  the  years  during  which  it  was  being  ratified  by  the  states)  j 

BE  XT  RESOLVED:   That  the  1983  General  Assembly  of  the  Unitarian  Uhlversallst 
Association  urges  that  the  98th  Congress  of  the  United  States  act  imaed lately 
to  pass  and  subnit  to  the  states  for  ratification  the  Equal  Rights  ftnentont 
which  states: 


and  further  that  the  U.S.  Unitarian  Uhiversalist  societies  work  for  ratification 

within  their  states. 


"Equality  of  rights  under  the  law  shall  not  be  denied  or 
abridged  by  the  united  States  or  by  any  state  on  account 
of  sex." 


ERIC 
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TEE  NATIONAL  FSNUnON  Of  KMMH  AND  MOTESMNAL  WOMEN'S  CUM*  INC 

aatijM  n  i  mAmmn.w..m  mum  ,dx,3-» 

HATIOHAL  COHV»TI0» 

Coluabus,  Ohio 
July  24-21,  If 13 


EESOLOTCOWi  EEA 


WSSREM,  Tha  Equal  lights  Mm ndaa nt  is  bafora  tha 
Congrass  of  tha  Unitad  lUtu  of  Aaarieai  and 

tmSJlSAJ,  Tha  Courts  hava  eonatruad  tha  Constitution 
ao  that  woaan  ara  not  aqual  undar  tha  law>  and 

WESftlAJ,  Acts  of  Congrats  can  ba  rapaalad  by  sueeaaaiva 
Congraaaaa  and  tharafora  do  not  giva  panumant  aquality  of 
righta  to  wooan;  tharafora,  ba  it 

USOLVEO,  That  Tba  Mational  Fadaration  of  lusinass  and 
Professional  Woaan 'a  Cluba,  Inc. ,  of  tha  Onitad  ftataa  of 
Aaariea,  rapraaaatiag  «ora  than  130,000  working  woaan  and 
■an,  in  convantion  assaablad  in  Colvnbua,  Ohio  tha  27th  day 
of  July,  1M3,  urga  ianadiata,  poaitiva  action  on  tha  Equal 
Eights  Aaanteant  (Bouaa  Joint  Eaaolution  1  and  Sanata  Joint 
Eaaolution  10)  to  tha  U.S.  Constitution, 


Equal  Eighta  Aaandwant 

Saction  1.    Equality  of  righta  undar  tha  law  shall  not 
ba  daniad  or  abridgad  by  tha  Onitad  ftataa  or  by  any  othar 
Stata  on  account  of  sax. 

Ssctirp  2.    Tha  Congraaa  shall  hava  tha  powar  to  snforca 
by  appropriata  lagialation,  th#  proviaiona  of  thia  articla. 

Saction  3.    Thia  amandaant  ^hall  taka  affact  two  yaara 
aftar  tha  data  of  ratification.  \ 
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AMERICAN  COLLEGE 
PERSONNEL  ASSOCIATION 


*«y  12,  1903 


Tht  Hanorahla  Orrfn  C.  Hatch 
Jydfsfaiy  Coeafttee 
CNtr,  SufccowUte*  on  the 

Constitution 

U.S.  Senate 

Washington,  D.C.  20519 
Dear  Senator  Hatch: 


A  DMtion  of  the  American  Personnel 
A  Guidance  Association 


I  «  wrftfiif  for  tht  AKiican  Colltft  Personnel  AisoHittM  tires.  . 
usvrt  **«11ty  it  ftrw*  *•  c«m1  MfhttL 


1  MttMMl 

ttrenf 

I  camietlM'ttartlirkttt'M^ta 
■y*M"t-  «HtH«it  It  Merfe  nr 
ittilw  wmiI  '5?'  u"^  ^  ,t"  Md  ehMft.  to 

2!!J£;t^  JSiSi.  *f8  5,11  in*  *•  rtt1"""«  * *•  w»i  Rfihu 

Tht  Executive  council  of  MM  and  I  urge  your  support  of  this  Mil. 
Sincerely, 

Margaret  j.  aarr 
President  (19S3-84) 

HJB/dp 


cc: 


Or.  Jack  Beyerl,  Govemntnt  Relations  Chair,  ACPA 
Or.  Ed  Htrr,  president,  APGA 

«.  Kathleen  Maxfleld,  Standing  Coeatttee  for  tfoeen,  ACPA 


two  SkyltnP  Plat  e.  Suite  400  •  «Oi  lewburg  Ptke  •  Falls  Church,  VA  22041 
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4M  *<v«ri*4<  Qtm 
Room  1201 
Hem  Vwh.NV  Ml  I* 


N#w  YsffcOhwo 
Ail, H  Milni, 4jMrtNr*MjrfCftv*«* 

•*  A^^^teM  .aV    J  ^^^^^  /*^eaa> 


AeartsOnVs 


MMMt  »e*v>  JiitoiFfiiMrfCa* 


July  30,  1984 


The  Honoroblo  Orrln  C.  Hatch 


Chalraen 

Stoats  Subcoanlttss  on  Constitutional  Ansndwants 
Ualtsd  ttotoo  senate 
Washington,  D.  C.  20510 

Door  Soootor  Hatch » 

Tho  196th  Conceal  Aaseably  of  too  freobytorloo  Church  (U.S.A.)  Matin*  in 
Phoenix,  Arleone,  from  Hoy  29  -  Juno  6,  19S4,  adopted  a  roaolutlon 
sdvocotlng  tha  paaoogo  of  tha  Iqual  tight  a  Amanda  tat  by  tha  Congraee  of 
tha  United  Stataa  and  ratification  by  tha  atatee. 

Tho  Ganoral  Aeaembly,  tho  hi  cheat  governing  body  of  tho  rreebyterlan 
Church,  la  eonposed  of  nearly  700  voting  delegatea  elected  to  roprooont 
churcheo  with  more  then  3,100,000  nembsrs.    The  Ganoral  Asssmbly 
eatabllaheo  policy  and  direction  for  the  whole  denoalnetloo  in  Its 
Internal  life  end  ito  vitneoo  to  the  world*    Ito  Judgments  on  public 
loouoo  govsrn  the  programs  of  denominational  agoncloo  and  provide 
guldooco  for  other  parte  of  tho  church,  though  they  do  not  data  to 
esprooo  the  opinion  or  bind  the  conscience  of  individual  Freobyterlone. 

The  Pre aby tar lan  Church  haa  consistently  eupported  the  peoeoge  of  tho 
Equal  tights  Amendment.    The  Cenerol  Aessablloo  have  advocated  on  on 
olaoet  yssrly  basis  from  1970  to  1982  the  peeoega  of  ouch  en  amendment. 

The  Preobyterlon  Church  baaeo  its  support  for  tha  Equal  tlghta  Ana none nt 
on  tto  theological  conviction  that  "God  haa  called  women  end  sen  in  ell 
tlnss  snd  plscoe  to  work  for  Juitlco  for  ell  people,**  end  ito  belief  that 
the  principle  of  equality  Inherent  in  the  Constitution  neodo  to  be  node 
explicit  in  the  paooego  of  thlo  Amendment. 

Thank  you  for  your  ottentlon  to  thio  action  of  tha  Cenerol  Assembly  of 
the  Preobyterlon  Church  (U.S.A.).    A  copy  of  tho  roeolutlon  lo  ito 
entirety  le  eppended. 


Attachment 
JKA/ssS 


o 
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III  QUOTUM  OK  TMt 


EQUAL  ncm  IHIMMI 
TO  TIE  imiTtO  tUTU  O0MTITUT10* 

Approve  by  the  19*th  0«ural  Aaaenbly  (1984) 
Preebytorlen  Church  (U.S.A. ) 
Jum,  IMA 


Whereaa  God  ha  a  called  voatn  sod  MB  In  all  tlMi  sad  placaa  Co  work  for 
Juatlca  for  all  people,  through  tha  prophet a  and  tha  alnletry  of  Jaaua  Chrlat, 
and  Cod  contlnuaa  to  call  ua  to  work  for  Juatlca  everywhere;  and 


rapraaanta  a  prlnelpla  of  •quality  for  all  paopla,  a  prlnclpla  conalatant  with 
tha  Juatlca  that  God  requlree  and  to  which  all  Chrlat lana  ara  commit tad;  and 

Vhereoo  Ganaral  Aaeenbllee  of  tha  antacadant  church* a  of  tha  Praaby tartan 
Church  (U.S.A.)  advocatad  paaaaga  of  tha  Equal  Rlghta  AjMndnant  elaoet  yearly 
from  1970  to  1982; 

Therefore,  tha  196th  Ganaral  Aaaeably  (198A)  of  tha  Preebytorlen  Church 
(U.S.A. )i 

1.  Advocataa  paaaaga  of  tha  Equal  Rlghta  Amendment  by  tha  Cong  rata  of  tha 
united  Stataa  and  ratification  by  tha  atetee. 

2.  Reoolveo  that  tha  prlnclpla  of  equality  Inharant  In  tha  Constitution 
and  explicit  In  tha  Equal  Rlghta  Aembatnt  ahould  not  be  diluted  by  any 
eaandaanta  on  any  leeue. 

3.  Dlracta  tha  Stated  Clark  of  tha  Frocbytcrlam  Church  (U.S.A.)  to 
communicate  thla  ectlon  to  tha  Senate  Subcommittee  on  Conatl tut tonal 
Anendnenta  and  tha  HoueeJudlclcry  Committee,  by  foraal  commun lent lone  and  In 
haarlnga  that  nay  be  a c hid u lad,  end  to  tha  PreolJent  of  tha  United  Stetee. 


4.  Urgee  oynodo,  preibyterlee,  and  all  church  seaborn  to  communicate 
aupport  for  the  Equal  Rlghta  Amendment  to  federal  and  atete  government 
repreeentettvee  end  to  work  for  ratification  of  thla  amendment. 

5.  Requooto  the  appropriate  Cenerel  Amenably  egeoclee,  pertlculerly  the 
rrogrem  Agency,  Cenerel  Aeeeably  Hleelon  Board,  Council  on  Vonen  end  the 
Church,  and  the  Committee  on  Women*  a  Concerne,  to  develop  ongoing  educetlonel 
end  program  neterlele  on  the  Equal  Rlghta  Aemnament  for  uae  In  congregetlone 
end  governing  bodlee. 
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NATIONAL  COUNCIL  OF  CATHOLIC  WOMEN 


November  5,  1972 


1.  The  Eqnal  Rights  Ante ndmont  wnuld  not  affect 
major,  basic  discriminatiun*  roote  tl  In  cm  torn  and  ore- 
jndice.  Employer*  would  not  be  crimp*  I  led  in  hire 
women. 

2.  The  Amendment  wooltl  destroy  all  the  protective 
le*i%btinnacn>vedm  er  the  course  of  yean,  State,  wage 
and  boors  lawi  would  he  overridden,  encouraging  the 
return  of  the  sweatshop.  Essential  health  legislation 
would  be  destroyed.  The  licet*  to  protect  women  re- 
mains Mass  production  methods  cause  strain.  There  is 
still  the  temptation  to  exploit  \ouog  inexperienced 
wnmcn.  It  will  be  a  lone  time  before  State  legislatures 
will  extend  to  men  the  same  protection  now  liven 
women.  The  elimination  of  special  labor  laws  would  in 
reality  destroy  the  equality  achieved  for  meo  and 
women. 

3.  Social  Security  legislation  would  be  endangered. 
Conirress  and  the  State  legi»latiirea  would  bavi*  tn  wipe 
not  special  benefits  for  wives  and  widows  or  else  prm  ide 
limifar  benefits  for  hnobaod  and  wkJowers.  ThU  would 
unbalance '  the  Social  Security  system. 

•.The  Amendment  would  destroy  the  safeguards  sot> 
•w""d  the  wise  and  mother  as  the  tenter 
nflhe  family .  Equality  in  family  headship  would  tend  to 
duintaerate  the  Jamil)  .  The  courts  would  lie  forced  to 
plate  the  same  responsibilities  for  support  of  the  family 
oo  mothers  with  young  children  as  on  the  father.  If  the 
family  is  m  tie  preserved,  the  right  of  the  married  woman 
to  support  by  her  husband  must  be  retained. 

I.  Tnere  are  real  differences,  both  physical  and  social, 
between  men  and  women.  Nature  cannot  be  amended. 
The  legal  posHfon  of  women  cannot  be  stated  io  a  single 
formula  as  theirrelationihips  are  ao  varied.  Absolute 
legal  equality  is  impossible.  Where  there  are  real  physi* 
eel  or  social  differences,  identity  of  treatment's  itself  a 
form  ofdiscrimination.  Identical  treatment  also  deprives 
the  State  uf  the  right  to  protect  itself  by  safeguarding 
women  as  potential  mothers  ofhiture  generations. 

*>  The  Amendment  is  not  needed.  Legal  discrimina- 
tions in  State  laws  and  constitutions  will  be  ensnared  at 
fast  as  enough  women  in  those  States  want  them 
changed.  The  vote  gives  them  that  power.  In  an  v  case, 
uV  Amendment  would  not  be  self-executing,  eacb  State 
would  have  to  change  its  laws  one  by  one.  It  would  be  a 
treoiendous  task  even  to  determine  exactly  which  laws 
needed  to  be  changed  or  repealed. 

?.  Federal  legislation  cannot  reach  intrastate  service 
industries.  State  protective  teglslatioo  baa  opened  the 
way  tor  improved  conditions  for  all  workers.  The  prop- 
osed Amendment  threatens  die  stamlards  ofalt  working 
people  aod  the  labor  moveasent  as  a  whole. 

•*  Adoption  of  the  Amendment  would  cause  a  period 
nf  great  confusioo  in  constitutional  law.  Innumerable 
changes  in  State  laws  would  be  required.  Courts  would 
be  nverhurdoned  trying  tn  work  out  definitions  of 
"right*"  and  "duties."  The  Amendment  is  a  device  to 
save  us  from  thinking  by  dumping  the  burden  on  the 
court*.  It  is  undemocratic  to  take  from  the  legislatures 
and  give  tn  the  courts  the  power  to  decide  questions  of 
social  policy, 

•.Because  the  Amendment  would  provide  womeo 
with  equal  right*  to  mild  civil  and  political  offices,  it  is 
special  legislation,  io  the  legal  sense  of  that  expression, 
anil  therrinrr  has  no  place  in  the  Constitution.  It  would 
add  practical^  nothiog  to  the  equal  rights  clause  of  the 
14th  Amendment,  anyway. 

t#.  The  Amendment  wnuld  attempt  tn  achieve  a  un- 
iform statui  for  women  in  all  SO  States,  whereat  diversity 
may  be  not  only  unavoidable  but  also  desirable.  The 
terms  of  the  Amendment  are  view*  and  do  not  indicate 
whether  equality  is  to  be  achieved  by  lowering  the 
privileges  now  accorded  to  meo  or  b,  raisiog  the 
privileges  of  women. 
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Christian  Legal  Society 


Minnesota  chapter 
520  Morveat  Midland  Building 
401  Saoond  Avs.  8o. 
Minnoapolia,  MN  55401 
<*12)  33f-5036 


July  27,  1913 


Sanator  Qrrin  Hatch 

133  Hawaii  aanata  Offiaa  Bid?. 

naahlftgtcn,  D.C.  20510 

Bis  Propcead  Bjual  Bitftta  Haanaaant 

Daar  Sanator  Hatch  i 

X  knew  that  you  are  cpfceed  to  adoption  of  tha  am  aa  an  aaandnant  to  tht  U.S. 
constitution  and  hava  recently  chaired  aces  hearings  on  tha  ieeue. 

Bncloaad  is  a  auaaary  of  a  oaaa  in  tha  Nay,  1M3  iaaut  of  tha  Bsllgioui  rreedoa 
aapoatar  pu^liahed  by  the  national  Christian  Legal  Society,  lha  oaaa  to  which  X 
call  your  attantion  la  mtom  v.  TWum  <7th  dr.  April  5,  19i3).  lha  court  hald 
that  tha  equal  eefacyaent  oppartunlr/fEr  woessi  aa  prison  guards  mi  a  sore  iaportant 
factor  than  tha  raligioui  ciaiaa  of  a  Mumlisi  ptisonar.  It  saaaa  to  aa  that  if  tht  am 
was  adopted  aa  an  aaandnant  to  tha  oonatitution,  unjust  rulinga  of  thia  typa  would 
ba  ftfoaan  into  plaoa. 

aa  an  additional  point  of  incarnation  X  do  saoall  that  ona  of  tha  iaauas  for  tha 
icaana  aovaaanA  of  tha  lfth  oantury  in  our  nation  Mas  to  obtain  aoaan  natrons  in 
prisons  which  oenfinad  acaan  naoause  during  tha  lfth  oantury  appaaanUy  thata  tana 
only  aan  ptiaon  guards  avan  in  team  prisons.  Ona  of  tha  organisations  which  oppoaad 
thia  practioa  tejs  tha  trjeans  Chriatian  Taapaianca  Onion  0CTO)  and  X  understand  that 
thay ,  along  with  othere,  mm  ultisataly  •uooaosful  in  obtaining  woaan  aa  ptiaon  ojuavt 
in  waana jaiaona.  Bow  tha  situation  ia  Essereedr  a  court  has  aanoatod  aoaan  ouards 
in  asns  prisons. 


Vary  truly  yours, 


Theses  W.  Strahan 

Chriatian  Laoal  Society  of  Minnesota 
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8 notional 
RIGHT  TO  LIFE  a^w.' 
commute^  Iac       [  ^ 


usoumon 
BQUAL  uam  AMoiDrarr 

\ 

January  l\9  lftt  \ 
WHEREAS,  thi  first  and  aoat  fuadaaantal  tight  of  avary  parion  is. his  or  hor 
right  to  Ufa,  thii  ii  tho  pratfaqulslta  of  ali  othar  right and  tharafora 
oust  bo  protaetad  abova  a|i  othar  rlghuj 

WHEltAS,  avan  though  tha  Ea.ua  1  Lfghts  Jaaindnoat  to  tha  Constitution  appaars 
to  pronota  •quality  uiWtr  tha  Lav,  it  would  also  it  cartalnly  wrlta  into  tha 
Constitution  tha  •othar* ■  alia  god  right  to  Mil  har  praboro  ehiU  an*  tharaby 
furthar  proaota  a  far  aora  laaldloua  font  of  dlsnrlmloatlon  -  that -which  would 
dtny  tha  right  to  Ufa  on  tha  basts  of  aga  and  condition  of  dapandaney; 
VMEIEAS,  tha  Minority  group  no  at  diaariainatod  againat  in  an*  r  lea  today  eoaiiiti 
of  thoaa  praboro  chiidron  oho  ara  daniad  thair  anual  eight  to  llva  baeauaa  of 
tha  •onatrous  avil  of  lagallaad  abortion,  and 

tntlUAg,  oaa  of  tha  prlnory  goaii  of  tha  right  to  iifa  oovaawot  is  to  raatora  tho 
iagai  right  to  llvo  for  prabom  Aaorleana  and  prohibit  abortion  through  anactaaut 
of  a  Hunan  Ufa  iassuduunt, 

THWCTOW  IE  IT  1EJ0LVED  that  tha  national  light  to  Ufa  CoaaUttaa  ihall  oppoia  tha 
pamga  of  tha  Equal  lights  AMOdoant  to  tha  U.S.  Constitution  until  such  tin* 
as  a  provision  is  addad  to  lnsura  that  tha.  tin  dosa  not  sacura,  sspand  or  oadorio 
any  right  to  abortion  or  tha  funding  tharaof  • 

This  rasolutlon  was  passod  by  tha  Board  of  Dlractors  of  tha  National  light  to 
LI  fa  CooMlttaa,  unanlnously,  at  tha  January  Board  Mating,  eonvsnad  In 
Washington,  D.C. 
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III.  Reports 


SUPPLEMENTARY  DOCUMENT  *  1 

■/-:  -  - 


REPORT  OF 
ARCHBISHOP  JOHN  L.  MAY.  CHAIRMAN 
AD  HOC  INTERDISCIPLINARY  COMMITTEE 
ON  THE 
EQUAL  RIGHTS  AMENDMENT 


GENERAL  MEETING 
NOVEMBER  12-14.  1984 
WASHINGTON,  D.  C. 


^  .tJ**  rVpon,lbm,y  ,od*y  •»  t0  render  •  report  of  the  work 

Fh!  "  Amendment,  of  which  |  am  Chairman.    However,  before 

I  do  to,  I  believe  It  It  important  to  review,  If  only  br  efly. 
!h!  °°l!lK?,0!!r  Confor««<»>  h.t  followed  over  the  years  preceding 
the  ettebllthment  of  thli  Committee  lait  March.      -  l'reo,a,n» 

n«tTl!!-f«II!i  V^.l*  Amendment,  popularly  known  ai  ERA,  wai 
first  approved  by  the  Congress  in  1972.    It  provided  then,  ai  it 

b^h^'.^H!'^  °f  r,gh,S  under  ,he  >■»  «"•"  "6»  be  abridged 
SLmLSS  lt?dls,a,08°'  «»y  «"y  State  on  account  of  .ex."  To  moat 
Americana,  this  provision  seems  an  uncomplicated  and 

Vult  !•      m"^  8i?,em!?!  °A  '  fund«"»nt«"  Principle  of  simple 
It  lilll,  l\  ,,,n0,,unt"  ««»  ««rms  are  understood  in  the  light 
?'  Pf " etratlng  legal  analysis  that  its  complexity  Is  revealed. 

Interplay  of  ERA  with  other  principles  of  law  could  yield 
troublesome  col  lateral  effects. 

Our  Conference  fully  supports  ERA' s  basic  goal  of  justice 

oo  7?h?i  ?!  V.M'    "ower".  »•  ««»o  been  alert  to  th. 

possibility  of  countervailing  Implications.    Thus,  in  |B7l  the  Ad 

W?crOr„ifrP°i:,W0m0n  '?  8o?'e^  and  ,ha  Church  issued '."report 
after  considerable  consultation,  including  consideration  of 
papers  propornd  by  the  Conference's  General  Counsel  and  by  the 
V*.ti0.:£L??UnC"  °f  c«th°"«  ^«'«y.    Even  In  those  eSrly  days? 
!™.„?m!?i  ™!  "pressed  concern  over  the  potential,  wide- rang  ng 

l?th         J^iTS  °Ur  "W!l  "nd  SOC,al  'trueture..*  Consistent  5 
with  the  caut  ons  expressed  by  that  Comnittoo,  our  Conference 
took  no  position  on  ERA  in  1972. 

In  1975,  the  Committee  on  Women  in  Society  and  the  Church 
confi  mod  Its  earlier  position.    At  the  same  time,  it  reTte rated 
Its  firm  opposit  on  to  legislation  and  practices  wh'ch 
discriminate  against  women.     In  1978,  the  question  of  support  foi 
tfe  711! i H"?      con*i,lcrcd.  and  the  Administrative  Cotnnittoe  issued 
the  following  statement.     "Wo  share  the  desire  of  our  Ad  Hoc 
Conrnit  tcc  on  Women  in  Society  and  tho  Church  to  indicate  support 

It  would  not  be  appropriHtc  for  us  to  authorize  issuance  of  a 
uiSc^itJV"?!^!  °f  lhf  EqUUl  ,,'<lht8  ^"ndmenl  because  of 
t»ml y  li  n      h    ,k,S.  Cea    Und  con»"«««'onol  consequences  for 
family  life,  tho  abortion  Issue,  and  othor  matters.  While 
rcafflrininc  our  support  for  women's  rights  and  our  determination 
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to  continue  to  work  for  them,  we  conclude  that  there  are 
Insufficient  grounds  for  us  cs  religious  leaders  to  approve  • 
ehenge  In  our  Conference's  policy  first  stetod  In  1972  and 
reaffirmed  in  1 975** • 

Because  the  ERA  was  not  ratified  by  three-fourth*  of  the 
etatn  within  the  time  provided  by  Congress,  It  was  reintroduced 
early  last  year  in  the  08tli  Congress.    By  the  summer  of  1993,  I  he- 
Intense  public  debate  had  fielded  voluminous  testimony!  articles 
•nd  other  publications  analysing  the  ramifications  of  ERA  In  c! 
host  of  areas  of  social  and  pastoral,  concern.    To  mention  onlyj 
aeverel,  they  Include  abortion,  the  military  conscription  of  , 
women,  the  legitimation  of  homosexual  marriage,  jeopardy  to  the 
tax-exempt -status  ot  churches  and  other  organisations,  family  ! 
lews  relating  to  divorce,  custody  end  property  rights,  and  so 
on.    It  is  fair  to  say  that  the  ventilation  of  Issues  was  by  titan 
extensive,  yielding  a  wide  diversity  of  opinion  and  views. 

In  this  context,  at  Its  meeting  In  September  last  yter  thi 
Administrative  Cormittee  decided  that  It  would  be  appropriate  to 
reassess  the  implications  of  ERA.    As  a  result,  our  General 
Counsel,  Wilfred  R.  Caron,  was  tequcitcd  to  undertake  a  review 
and  analysis  of  the  principal  legal  ramifications  of  ERA.  Very 
soon  ef terwerds  and  somewhat  unexpectedly,  events  In  the  House  |of 
Raprasantatlvaa  unfolded  In  a  rapid  and  extraordinary  manner. 

On  November  7.  1913  Congressman  F.  Jamas  Scnscnbrcnner  of 
Wisconsin  proposed  an  amendment  Intended  to  evert  the  duel 
potentlel  of  ERA  to  buttress  the  Roe  v.  Wade  right  to  abortion, 
and  to  require  public  funding  of  ebortlon.    his  amendment 
provided:  "Nothing  In  this  article  shell  be  construed  to  grant  or 
saeura  any  right  to  abortion  or  the  funding  thereof.**    With  the 
prospeet  of  imminent  action  on  ERA  by  the  House,  after 
appropriate  eplseopel  consultation,  our  General  Secretary  wrote 
on  November  I  to  members  of  the  House  of  Representatives  end 
conveyed  the  Conference* a  aupport  of  this  emencknent.    On  November 
19,  1983  e  motion  wes  made  to  bring  ERA  before  the  full  House 
under  a  suspension  of  the  rules,  whleh  would  heve  the  effect  of 
limiting  debate  and  precluding  amendments.    The  motion  felled, 
end  there  was  no  vote  on  the  merits  of  ERA  at  the  time. 

In  the  wake  of  these  events,  the  Committee  for  Pro-Life 
Aetivitles,  ehaired  by  Joseph  Cerdinel  Bernerdln  of  Chlccgo, 
focused  sharply  upon  the  Implications  of  ERA  In  the  eree  of 
ebortlon.    After  due  del Iberetioii,  end  guided  by  our  Genera! 
Counsel's  legal  assessment,  thet  Committee  reinforced  the 
eonclusion  thet  an  emendment  of  the  type  sponsored  by  Congressmen 
Sensenbrenner  wes  essential.    On  behelf  of  his  committee, 
Cerdinal  Bernerdin  rendered  the  following  report  to  the 
Administrative  Conmlttee  at  Its  meeting  lest  Marchi 

I*     The  ERA  poses  severe!  problems,  one  of  which  Is 
Its  reletlonship  to  ebortlon.    While  the  legal 
analysis  of  the  severel  issues  has  not  been 
completed,  the  reseereh  on  the  ebortlon  Issue 
alone  hes  led  us  to  the  conclusion  thet  the 
position  of  ncutrelity  taken  by  the  Administrative 
Committee  must  be  reconsidered. 

9.     therefore,  without  attempting  to  evaluate  any 

oiher  question  of  the  relationship  between  the  ERA 
enq  ebortlon,  unless  end  until  this  question  is 
resolved  by  amendment  or  other  appropriate  means, 
the  Fro-Life  Comal t tec  recomnends  a  position  of 
non-support  in  place  of  the  current  position  of 
neutrality. 

3.     We  ft Iso  rceormicnd  that  the  body  nf  bishops  be 

Involved  In  the  discussion  of  this  recomnendat Ion 
so  that  all  aspects  of  the  question  --  moral, 
legel,  and  pastoral  —  may  bo  taken  Into 
account,     in  this  way,  the  bishops  will  be  more 
supportive  of  t lie  final  question. 
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4.     IN  further  raeonmrid  that  In  tht  public 

prasantatlon  of  tht  Confaranea'a  position,  our 

S??I?iJT#nS^50  l5i  P'«"»tlon  of  woman«a  rights  ba 

y.!if,rmtd  V  WiM  M  lhi  pi"°"»  wRy  wa 
eannot  andorae  this  particular  lata. 

instrumariUnty  to  anaura  aqual  rights. 
lH?i-U?/Vtf?,,M  tha  «t«bllshment  of  an  Ad  Hoe 

!nnt:n,!?:pii;:^onm,tt"  «•       «.••«•  •» 
b*  inh".pr?op?u?.,::y?on,"renc-  •*«*•«•»*•  r..ffi™  4„ 

l^l.l  ••",tnbr<nn«'  type  amendment  Is  needed  to 
r!^?!-  ?y  oonn<0i,on  "»th  abortion  or  abortion 
M.2iog    h«  ,tM.ERA,,if  ,uch  an  «"«n««n.ant  i.  not 
SJobf.A  iJ?»hth,,,20Uld  P""»*  ■  ■•rloua  moral 
problem  which  would  oauia  ui  to  oppose  the  BRAt 

'*     rLtJoliw!  U?  t0  tnat  p««'nrmatlon  made  by  the 
wou  d  VZl  5.,"d",hiP  the  To-Ufe  SoZltte, 
7hi  LWVnt  \!pp,0.p,,fu  *■*«»■■  to  help  explain 
the  position  that  has  been  takenj  and, 

*'     llXlll' Jueh  a  r"'f'"l»t,on  wou,d  »•  1"  the 

lrlVi\n  '  * "ST  our  conmitment  to  the 

$1?».11L°L1CTa  '  ''^J'  "  "  the  reesons 

why  we  een  not  endorse  this  Instrumentality. 

i^HH.""!  SHHSi:?  if^r-—' 

imcBcn  or  Joliot,  and  nisliop  Edward  T.  Hughes  of  Phi i«Hnim.< * 

r*lp7ct"oW\BtduUrn  t?^"d';«'  ar/Sno'chaftLcn, 
r«npcci lively,  of  the  Committees  for  Social  Devolonm^nt  *nn  w^ij 

■SK.fi:°B,Ml  A,,°'rS'  W0,n°n       Soc,c'y  «"d  ISSoirS-  ^ndld 

»»•  h-h.thiJ  p?,"i;,l,ct?"ot  he|P  out  owell,  for  a  moment,  upon 

I     «  the  difficulty  which  has  led  us  to  our  present 
position.    On  the  one  hand,  both  es  Bishops  and  lust  fair-minded 

P.°Pie,hWfh":e  Unr°??r VedJy  to  justice  between  the 

Vt  til  rV.  fS  •  mQtt«r  of  public  law  as  well  es  In  the  offairs 
the  EBA  wh  I  oil*  i  °  thViher  h'nd'  the  »•«•«  Instrumenia?  y  of 
ou£ii^.      I    '?      'cndcd  ,0  P«''«et  the  principle  as  a  matter  of 

ju     ?I.S7yh"„  d"o.0d„POt0,nt",  ■»?'"«'y  wnTcn  have 

Am™  »»!»;y.c  V  oncern,  and  even  alarm,  to  many  whose 

corm  tmcnt  to  Ju  e  is  beyond  question,    it  Is  list  this 

i?2-"^Ch  h?  d  us  to  a  P"toral  prudence  in  choos  nE  the 

III  I  °i\      neUt'  'ty. wh,ch'  thus  '".  has  been  conditioned  5 

one  v  tal  corrcci  n  of  ERA  in  the  area  of  abortion.    As  I  shall 
report,  although  •„«  gravity  of  other  Issues  Is  also  cause  for 

eh.nBe  ?SU^.,,rdBf^C',,"S?men,•  my  *onmlttee  doe.  not  "colond 
ehengc  in  the  Conference's  position  at  this  time. 

i  m.dttJh?»?!eJl"g  of  .,he  A*nlnlstratlve  Comnittee  In  September. 
oameuU,  ?i",m  ;°P0rt  ?n  ,he  wopk  of  the  Ad  Hoc  C^lttce™  in 
.iba  P'0*™"  of  the  Qenerel  Counsel  end  his  staf"  in 

eka.    |n  substance,  I  reeoninended  that  the  Conference  continue  »« 
Sill**  "I  SUpport  of  th«  o«thenVlc  ERA  objictl v^o?  SquSl  * 
Justice  for  mnn  and  women,  while  recognizing  that  In  It,  oraian. 
form  and  legislative  context  ERA  carries  serious  r  aka  !hP«n 
.n0uddW;^^",,  °PP°?|t'on.    NotwJth, unj  n"     p  opised  7Si?  w. 
should  teke  no  public  position  agalnst^RA  et  this  time. 
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Subsequent  to  that  mectingp  our  Central  Counsel  completed  hie 
report  end  enelysis,  end  eeeh  of  you  wee  eent  e  eopy  eerly  leet 
week. 

The  General  Couneel'e  report  le  eomprehenel ve,  compeet  end 
eerefully  nuaneed  to  suit  the  subtleties  of  enelysis.    It  is 
scholar ly  yet  prectiesl,  sometimes  technics!  yet  understandable, 
lengthy  but  to  the  point.    It  would  be  e  disservice  to  the 
document,  end  eerteinly  to  its  importent  subject  matter,  to 
attempt* e  summery.    I  therefore  invite,  Indeed  urge,  ell 
Interested  persons  to  obtain  end  review  the  document. 
Accordingly,  I  present  the  following  Introduction. 

The  report  consists  of  eight  sections,  the  first  two  of 
which  ere  of  an  introductory  end  generel  neture,  setting  the 
general  context  for  the  more  enelytlcel  treatment  which 
follows.    Section  I  stetes  the  generel  purpose  of  ERA,  recognises 
the  historical  inequities  wrought  by  laws  which  sanctioned  or 
permitted  a  capricious  disparity  In  the  rights  of  men  and  woman, 
and  notes  the  evolutionary  process  by  which  an  enlightened 
appreciation  of  the  equal  dignity  of  all  has  produced  significant 
advance*  in  the  law.    Section  It  points  up  the  absence  of 
meaningful  legislative  history  of  ERA  as  a  source  for  guiding  the 
Inevitable  process  of  judicial  interpretation,  and  discusses  the 
principles  of  interpretation  which  will  guide  that  process. 
Emphasis  Is  placed  upon  the  need  for  maximum  clarity  of  text. 

The  next  three  sections 'analyse  and  discuss  each  of  the 
sections  of  the  ERA.    Section  III  of  the  Report  deals  with  the 
three  basic  components  of  the  substantive  portion  of  ERA,  namely 
(1)  equality  of  rights  under  the  law,  <2)  denial  or  abridgement 
by  the  United  States,  or  by  any  state,  and  (3)  on  account  of 
sex.    Section  IV  deals  with  the  enforcement  provision  of  ERA 
whieh  confers  broad  authority  upon  the  Congress  to  enforce  ERA 
"by  appropriate  legislation."    Section  V  briefly  notes  the  final 
provision  of  ERA  which  defers  its  affective  date  for  two  years 
after  ratification  to  allow  the  federal  and  state  governments 
sufficient  time  to  conform  their  laws  and  practices  to  the 
requirements  of  ERA. 

These  first  five  sections  of  the  General  Counsel's  Report 
contain  observations    nd  analyses  whieh  are  crucial,  In  varying 
degrees,  to  an  understanding  of  the  three  sections  whieh  follow. 
Those  seetions  address  (1)  the  anticipated  salutary  effects  of 
the  ERA,  (2)  points  of  significant  concern  to  churches  and  the 
people  they  serve,  and,  finally,  (3)  the  General  Counsel's 
conclusion. 

The  first  of  these,  section  VI,  recognises  the  impractica- 
bility of  attempting  a  precise  end  comprehensive  assessment  of 
the  salutary  effects  of  ERA  under  federal  law  and  the  laws  of  the 
fifty  states.    However,  on  the  basis  of  en  exhaustive  analysis  of 
the  available  commentary  -  numerous  examples  of  which  ere  cited  - 
the  General  Counsel  concludes  In  an  Overview  that  "...although 
there  Is  great  diversity  of  opinion  regarding  the  probable, 
salutary  effects  of  ERA,  a  significant  body  of  opinion  envisions 
Important  strides  in  the  direction  of  fair  and  equal  treetment 
Irrespective  of  sex."    He  also  observes:    "In  addition  to  its 
lagsl  effects,  ERA  could  also  perform  an  Important  symbolic 
function.    As  part  of  our  fundamental  law,  ERA  would  exemplify 
the  nation's  commitment  to  the  principle  of  equsl  rights  for 
Individuals  regardless  of  their  sex.    The  legel  end  extralegal 
impact  of  ERA  could  work  in  tandem  to  provide  women  new 
opportunities,  increased  self-esteem,  and  psychological 
motivation  to  expand  their  horizons." 

Because  of  their  importance  relative  to  other  Issues,  the 
General  Counsel's  Report  discusses  two  federal  and  two  state 
areas  in  which  ERA  may  have  meaningful  affects.    The  federal 
areas  are  social  security  snd  military  service.    As  for  the 
former,  the  Report  observes  thet  there  is  en  expectation  that  ERA 
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ZliL«n!J2  ,,»u',y  ,n  th«  benefit,  eveiloble  to  worn,*  y 

2S!iSr?!iB-Ihf  •dw,"°  •«••*«  on  benefit*,  for  example,  of 
unemp  oyment  by  reeeon  o    the  retponsibill tie.  of  motheJhood,  end 

With  regard  to  salutary  effects  upon  ittto  laws,  our  General 
Counsel  has  seltotod  two  arena  f0r  partioular  comment,  namely, 
family  law  and  employment  la  ,  .    In  the  former  aroa,  among  other 
points  he  refers  to  the  potential  for  more  equitable  custody  and 
property  adjudications  In  matrimonial  oases,  which  will  be  based 
entirely  on  relevant  circumstances,  without  the  intervention  of 
sex-based  presumptions  such  as,  for  example,  the  primary  support 
obligation  of  the  father.    As  for  employment  law,  he  includes  the 
prospect  of  eliminating  such  unfair  practices  as  exclusion  of 
women  from  certain  occupations  for  which  they  are  otherwise 
qualified. 

Further  illustrations  are  both  impractical  and  unnecessary 
for  purposes  of  this  report.    At  this  point,  I  would  simply  Join 
in  this  observation  of  the  General  Counsels    "ERA  would  buttress 
the  cause  of  fair  treatment  under  law  for  all,  particularly 
women. H    I  shall  now  turn  to  Section  VII  of  the  report  which  is 
entitled.  "Implications  of  Concern  For  Churches  and  the  People 
They  Serve."    However  much  we  may  wish  It  were  otherwise,  the 
fact  is  that  there  are  also  significant  negative  Implications 
under  ERA. 

The  General  Counsel's  Report  focuses  on  five  categories  of 
major  concern.    They  are  the  Impact  of  ERA  (1)  on  abortion  and 
the  public  funding  of  abortion,  (2)  rights  of  homosexual  persons, 
(3)  the  tax-exemnt  status  of  Church  organizations,  (4)  the 
participation  of  Church  organizations  in  government  aid  programs, 
and  {t)  religiously-based  exceptions  In  anti-discrimination 
statutes.    The  Report  devotes  about  ten  pages  of  text  and  sixty- 
five  footnotes  to  the  analysis  of  these  points.    1  shall  not 
attempt  a  discussion  of  each,  although  I  do  think  it  appropriate 
to  restate  part  of  the  discussion  pertaining  to  abortion  in  view 
of  our  position  that  there  is  need  for  a  Sensenbrenner  type  of 
amendment. 

In  his  Report,  Mr.  caron  states,  In  parti    "...it  is 
reasonable  tf   consider  ERA  as  possessing  the  potential  to 
buttress  the     ibstantive  right  of  abortion.    The  possible 
permutations  of  fact  and  legal  principle  under  the  Roe  v.  Wade 
doctrine  have  not  been  exhausted.    There  Is  some  room  lor  the  . 
regulation  of  the  abortion  right  based  upon  the  compelling 
Inter,, t  of  the  state  in  the  life  and  health  of  the  mother 
(sceoivl  and  third  trimester)  and  unborn  child  (third 
trimester).    This  approach  in  the  theory  of  the  cases  has  already 
born  en t ieined  by  three  members  of  the  Supreme  Court,  and  the 
future  course  of  the  law  seems  somcwhnt  uncertain.    Although  it 
Is  unlikely  the  Court  will  overrule  the  Roe  v.  Wade  line  of  cases 
in  their  fundamental  precepts,  it   is  not  SnrelTs^rnabl c  to 
anticipate  more  favorable  consideration  of  well-founded 
rcfitru-t  ion.i  of  abortion  in  the.  law.    The  present  Court  hns 
manlu  trd  itr.  willingness  to  reassess  its  decisions  in  other 
vital  areas,  rind  no  rcunon  appears  why  abortion  must  be  an 
exception  to  that  salutary  process. 

"These  observations  counsel  a  sensitivity  to  the  more  subtle 
potentialities  of  ERA  in  the  field  of  abortion.    If  there  is  any 
room  for  the  meaningful  restriction  of  abortion  under  present 
legal  theory  or  future  holdings,     ERA  could  serve  to  diminish 
those  prospects." 

As  for  the  public  funding  of  abortion,  the  Report  states,  in 
part:    "Although  Roe  v.  Wado  and  other  cases  have  established  a 
women's  right  to  terminate  her  pregnancy,  there  is  presently  no 
federal  constitutional   right   to  public  financing  of  abortion.... 
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However,  under  LitA  it  it  likely  that  funding  restrictions  would 
be  invalidated  if  certain  established  principles  are  applied. 

"Liko  pregnancy  and  childbirth,  abortion  is  a  proocduro 
whi<*h  only  women  can  undergo.    Because  ERA  would  probably  render 
sex- based'  classifications  suspect  in  the  senso  that  term  is  used 
under  the  Equal  Protection  Clause,  a  low  excluding  abortions  from 
a  governmental 1 y- sponsored ,  comprehensive  med-h?ul  program  would 
be  suDject  to  strict  judicial  scrutiny.    Tho  Supreme  Court  has 
already  hold  that  the  government's  interest  in  fetal  life  does 
not  become  compelling  until  after  viability.    Consequently,  a  law 
excluding  prc-viabi 1 i ty  abortions  from  a  comprehensive  hoalth 
benefit  progriun  might  well  not  survive  strict  judicial  scrutiny, 
whether  tho  program  is  based  on  the  state's  interost  in  fetal 
life  or  in  oncouruging  childbirth  over  abortion.    Further,  in 
view  of  the  mother's  somewhat  qualified  right  to  terminate  her 
pregnancy  uftcr  viability,  tho  samo  rosult  could  follow  for  this 
period  of  gestation  as  well." 

Tnc  Report  acknowledges  a  roccnt  cose  in  the  Cormionweal th 
Court  of  Pennsylvania  in  which  a  divided  court  concludod  that  the 
medicaid  exclusion  of  funding  for  most  abortions  did  not  violate 
Pennsylvania' s  ERA.    It  points  out,  however:    "The  decision  has 
been  appealed  to  the  Pennsylvania  Supreme  Court.    The  fact  that 
the  couit  was  divided  points  up  the  genu i nonets  of  this  question 
with  respect   to  the  federal  ERA.    Tho  case  also  confirms  the 
difficulties  of  predicting  results  under  ERA.     Further,  on? 
decision  involving  a  state  ERA  by  a  state  Intermediate  appellate 
court  is  of  slight  precedential  value.    Especially  Is  this  so 
sinoc  the  court  did  not  apply  the  standard  of  strict  judicial 
scrutiny,  as  ERA  s cents  lfkoly  to  require." 

As  I  said  earlier*  there  arc  othor  Issues  of  major  concern 
.  which  nre  developed  in  the  Report  of  Goncral  Counsel.  The 
constraint;  of  time  oblige  me  to  refer  you  to  that  dooumcnt. 

The  ci |*li Ih  and  final  section  of  the  General  Counsel's  report 
Is  his  conclusion.     1  cormicnd  il,  and  ca*i  your  attention        .  . 
particularly  to  this  final  portion:     "A  due  regard  for  our 
national  repository  of  the  powers  of  government  and  the  rights  of 
the  people  demands  piceision  both  of  purpose  nnd* express i on.  It 
is  true,  of  eoiinc,  that  it  is  not  possible  to  draft  an  ERA  In  a 
way  which  makes  its  future  application  entirely  predictable, 
livery  contingency  caiit'ot  be  envisaged.    On  the  othor  hand,   it  is 
possible  to  draft,  an  ERA  which,   Illumined  by  a  wcll-focuscd 
legislative  history,  will  avoid  major  pitfalls  which  are  now 
readily  identifiable.     Unlike  statutes  which  are  always  subject 
to  amendment  by  the  legislature  when    leficicncics  appear,   if  ERA 
is  ratified  its  course  and  effect  will  be  in  the  hands  of  the 
Judicial  branch, 

"There  is  no  concern  which  cannot  bo  resolved,  at  least 
substantially,  while  still  preserving  the  integrity  of  the 
economic  and  kindred  goals  which  women  sock  to  achieve  and  to 
which  their  dignity  entitles  them.     2  would  counsel  constructive 
endeavors  to  echievc  greater  clarity  in  service  to  those  goals. 
Because  the  legal  analysis  related  to  theso  issues  is  so  complex, 
and  oft'»n  op^n  to  honest  differences  of  informed  opinion,  the 
effort ive  level  of  resolution  is  that  of  consonsus  on  policy  and 
dm  f  t    vinsh  I  p  -  not  lognl  disputation.     If  thore  is  disagreement 
on  the  policy  to  be  cstahl i shed,   that  should  be  straightforwardly 
addressed.     If  there  is  not,  good  faith  will  find  a  way  to 
express  the  policy  in  reasonably  clear  and  offective  terms* 
buttressed  by  meaningful  legislative  history." 

iS  I  have  said    the  Ad  Hoc  Committee  on  the  Equal  Rights 
Amendment  does  not  now  recommend  a  change  in  the  Conference's 
position.    However,   it  docs  suggest  that  the  present  text  and 
legislDtivo  context  of  UHA  demand  sorious  reflection  and  a 
reasoned  objectivity  by  all  ..no  must  judge  its  value*  as  an 
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•mend.!  -it  o  our  Constitution,  It  is  our  hope  that  the  Report  of 
our  Genera  Counsel  wit t  contribute  significantly  to  the  process, 
and  to  that  end  we  have  authorized  it*  public  distribution. 

1  \Cv»l  continue  *?  reserve  definitive  Judgment  on  the 
f2  ia  in    n!MV°  continue  to  hope  for  a  more  fully  developed 
rormulutton  of  the  amendment.    Such  o  version  would,  we  believe, 
attract  wider  acceptance  from  all  Americans  and  the  Congress, 

Although  my  report  neither  seeks  nor  requires  the  action  of 
this  body     it  docs  initiate  a  new  phase  in  our  consideration  of 
\  £  i    i  ^niiA  n0V'  our  formaI  ^>  iterations  have  boon  nt  the 
level  of  the  Administrative  Conrroittoc  nnd  other  Committees  of 

'<  )ak4nK  4nt0  account  the  numerous  informal  comncuts 
receive^  from  many  other  sources,   including  olhcr  Bishops,  Today 
marks  Lie  beginning  of  consideration  by  the  entire  body  of 
ui!Miops.    Beyond  that,  we  also  hope  to  receive  the  views  and 
opinions  of  all   interested  groups  Hnd  persons,  so  that  our 
in*.  ::».t;  ,md  reflections  .nay  be  as  complete  ns  possible.  We 
wiii    •  •  "n<M,t'*c  \°  future  proceedings  in  the  Congress  which 
will  Mtrrmine  the  final  text  and  legislative  history  by  which 
wnrr       mUSl  bc  assessed,'  If  circumstances  sho-Ild 

warrant,  our  Commttce  will  make  a  further  report, 

I  renll/.e  this  has  been  a  lengthy  report.    Thank  you  very 
much  foi  yrMii  patient  attention,  *  * 
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Por  Raleasa  at  10:30  a,m,  on  Novcrrber 
15,  Wo  Prfnt  or  Broadcast  Ui«  May  B> 
Mide  of  the  Material  Brora  That  Tiim. 


Ttaa  Equal  tigMa     mfciiati  A  Lapil  Ami 

Offiea  of  QMaral  Gbvnael 
IM  tad  Stafta  Cat hoi la  Ootfaram 
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UNITED  mm  CATIKHJC  (XJNFEREJNCE 


t Sit  MAUACMiMTTt  AVfMJf  NW.,  WAfteNQTOtt,  00.  MM  <ttft 

OeVo  if  tieneral  Cotuml 


October  13.  1114 


TOi        Admlnlotrettvo  Committee  (NOCB) 

PNOMt     Wilfrid  R.  Caron* 

Mi         Tha  Iqual  Rlghte  Amenmaent 

Tha  onaiyolo  which  followe  praaanta  tha  aallant  logol  con- 
olderotlono  which  ahould  be  taken  Into  account  In  aaaaaalng  tha 
moral •  aoelal  and  othar  Jrfnpl loetione  of  tha  Iqual  Rlghte  Amond- 
mant  ("IRA"),  1/  ! 

I  •  iHTJaXOCTIOM 

Tha  BRA  la  rootad  In  tha  proposition  that  one*  a  maaaura  of 
just  I  tt  undar  tha  law  ahould  not  ba  dlmlnlohod  by  tha  feet  that 
tha  paraon  la  mala  or  female.    It  would  engraft  on  tha  Consti- 
tution a  dlaarata  application  of  tha  guorontooa  of  tht  Fifth 
and  Pourtatnth  Amcnotoento  that  all  ara  entitled  to  "equal 
protection*  undar  law. 

i 

In  1171  IRA* a  ganaral  purpoaa  waa  fciplotnod  aa  followa  In 
tha  Raport  of  tha  ieaoto  Comal ttaa  on  tha  Judleloryi 

Tha  baalo  prlnolpla  on  whloh  tha  Amendment 
raata  may  ba  atatad  ohortlyi  aai  ohduld  not  ba 
a  faotor  in  determining  tha  lafal  righto  of  man 
or  woman.    Tha  Amendment  thua  reeognlsee  tha 
fundamantal  dignity  and  Individuality  of  aaoh 
human  balng.    Tha  Amonftnent  will  affaot  only 
governmental  actions  tha  private  aotlona  and 
tha  private  ralat lonahlpa  of  man  and  woman  ara 
unaffaotad.    And  tha  Amendment  only  coqulrea 
aqual  treatment  of  I ndl vlduolo. . . .  2' 


I  wlah  to  acknowledge  the  dedleeted  efforte  of  my  eteff, 
particularly  of  theee  iowyorot    Mark  R.  Chopko,  Dalrdre 
Deeeinguoi  Ketherlne  0.  Orlnoewleh  end  John  A.  Llekweg. 
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As  a  cosponsor,  Senator  Hat f laid  offared  much  tha  lama  expla- 
nation .when  BRA  was  reintroduced  in  the  Senate  on  January  2t, 
1913.  /    Such  explanations  are  useful  guides  to  the  general 
intent  of  BRA,  but  they  Jo  not  lay  bare  the  legal  complexities 
which  will  ultimately  shape  its  precipe  effects  through  the 
judicial  interpretive  process. 

The  laws  of  the  several  states,  In  their  diversity,  have 
reflected  tha  views  of  society  with  respect  to  the  "role"  of 
women  and  men.    Whether  the  product  of  a  protectionist  view  or 
actual  bias,  the  law  has  failed  at  times  in  Its  duty  of 
fairness.    However,  an  objective  response  to  this  historical 
reality  will  also  recognise  that  the  enlightenment  of  the  day 
has  led  to  state  and  federal  legislat ion. which  seeks  earnestly 
to  strip  away  unjust  distinctions  based  on  sex. 

Clearly,  the  evolutionary  process  is  Incomplete,  despite 
significant  strides  in  the  law,  including  state  BRAs  and 
federal  and  state  legislation  targeted  against  iex  discrimi- 
nation.   For  example,  federal  statutes  require  equal  pay  for 
equal  work,  and  prohibit  discrimination  on  the  basis  of  sex  In 
public  and  private  employment  and  In  education  programs 
receiving  federal  financial  assistance.,!/    However,  remedial 
federal  statutes  are  perceived  by  many  as  a  piecemeal  approach 
of  too  great  uncertainty  because  they  are  subject  to  amendment 
and  uneven  administrative  enforcement.    Similarly,  state  BRAs 
do  not  provide  a  uniform,  national  solution  because  the 
majority  of  states  have  not  adopted  an  BRA  and,  even  where  they 
exist,  interpretations  can  vary  from  state  to  s^ate.— 

A  federal  BRA  is  considered  necessary  In  order  to  achieve  a 
durable,  uniform  resolution  to  a  national  inequity.    I**  propo- 
nents are  persuaded  that  the  equal  protect  I  on*  guarantee*  of  the 
Fifth  and  Fourteenth  Amendments  are  Inadequate  because,  In 
their  view,  they  have  not  been  construed  by  the  Judiciary  with 
sufficient  rigor  in  reviewing  statutory  and  other  classifica- 
tions based  on  sex.     In  essence,  BRA  proposes  to  superimpose  a 
more  stringent  standard  upon  constitutional  equal  protection 
guarantees  in  the  discrete  area  of  sex-based  classifications. 
Whether  it  would  is  a  question  worthy  of  most  thoughtful 
reflection  in  view  of  the  invalidation  of  statutes  which  have 
discriminated  on  the  basis  of  sex  (discussed  below  at  6), 
experience  with  comparable  state  BRAs  (discussed  below  at  6), 
and  the  political  and  philosophical  realities  In  our 
contemporary  society. 


The  ERA  will  mean  what  the  Judiciary  declares  it  means, 
within  the  somewhat  flexible  bounds  of  the  canons  of  construe- 
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tion  (dltcutttd  below).    The  ultimate  Interpretive  authority 
will  be  the  .United  States  Supreme  Court.    The  eouree  of  this 
prooeee  will  turn  upon  the  language  of  BRA  and  its  legislative 
history.    Legislative  clarity  will  give  dlrocHon  to  this 
process  and  better  assure  fidelity  to  the  will  of  the  people. 

A.  Legislative  History  of  BRA 

To  the  extent  that  legislative  history  ifiay  be  eonsidered  by 
the  Judieiary  in  determining  the  meaning  of  law  (discussed 
below),  the  history  of  BRA  thus  far  will  do  little  to 
illuminate  Its  terms  in  many  areas  of  Interpretational  contro- 
versy and  concern. 

The  present  IRA  was  introduced  In  both  houses  very  early  In 
the  first  session  of  the  Nth.  Congress  which  adjourned  on 
October  II,  19M.    In  the  House  or  Representatives  hearings 
were  held  In  1913  on  the  proposed  BRA}  It  Was  reported 
favorably  ',y  the  House  Judiciary  Comnlttee  ulth  no  amendment . 
On  November  )59  1913  a  motion  was  made  to  bring  BRA  before  the 
full  House  under  a  suspension  of  the  rules,  which  would  have 
the  effeot  of  limiting  debate)  and  precluding  amendments.  The 
motion  failed,  and  there  was  no  vote  on  the  merits  of  BRA  at 
that  time.    The  BRA  has  not  been  brought  back  before  the  full 
House,  nor  have  conmittoo  hearing  records  or  conmittoo  reports 
been  published. 

In  the  Senate,  the  Suboonml  ttee  on  the  Constitution  of  the 
Conmittoo  on  the  Judiciary  heid  a  series  of  hearings.  No 
hearing  reoords  have  been  published  to  date,  and  the  Sub- 
oofimlttoo  took  no  final  action. 

In  short,  the  pertinent  legislative  history  of  BRA  remains 
to  be  developed  If  it  Is  materially  to  influence  Judicial 
Interpretation  in  significant  areas  of  concern.    Yet,  hope  for 
effective  clarifying  history  must  fade  somewhat  In  view  of  the 
course  of  debate  thus  far.    For  example,  In  response  to 
questions  on  BRA1 s  Impact  In  several  sensitive  areas  (e.g., 
abortion,  tax  exemption,  and  private  eduoatlon),  a  cosponsor 
repeatedly  indicated  that  the  oourts  would  have  to  resolve 
these  issues. 5/ 

In  the  present  state  of  the  record,  the  canons  of  Judicial 
construction  take  on  considerable  importance. 

B.  Canons  of  Construction 

N      Courts  approach  the  problem  of  interpretation  on  two  levels  - 
intrinsic  construction  (dealing  with  the  structure  and 
language  of  the  text)  and  extrinsic  construction  (dealing  with 
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history  and  related  statutes),!/    Constitutional  provisions  are 
generally  subject  to  the  same  rules  of  construction  as  are 
statutes,!'    Courts  look  first  to  the  text  of  the  law  to 
disearn  whether  the  meaning  is  plain.     If  the  text  is  plain  and 
unambiguous ,  courts  need  not  look  to  legislative  history!' 
although  they  often  have  not  hesitated  to  do  so.!!'  However,  if 
language  is  open  to  mora  than  one  interpretation,  courts  will 
examine  legislative  history  for  evidence  of  legislative 
intant.ii'    Nevertheless,  when  reviewing  legislative  history,  a 
court  will  avoid  what  Justice  Jackson  called  the  "psychoanaly- 
sis of  Congress . "  13J 

Legislative  history  is  not  very  useful  unless  it  ie  clear 
and  authoritative.    Courts  examine  a  variety  of  legislative 
materials.    Reports  of  the  Committee  which  heard  testimony  of 
Interested  persons  and  actively  considered  the  text  of  the 
legislation  are  usually  most  persuasive  In  Judging  the  Intent 
of  the  leglslature.il'    Courts  will  also  examine  reports  of 
Conference  Committees  and  floor  debates  where  those  reports  or 
debates  explain  various  textual  changes  which  were  made  outside 
of  Comnittea.ii'    Generally,  however,  remarks  In  the  course  of 
debates  or  hearings,  except  by  the  sponsors  or  drafters,  are 
entitled  to  little  weight.!!'    Statements  of  single  legisla- 
tors, even  sponsors,  are  not  control ling. !£/ 

The  lack  of  relevant,  useful  legislative  history,  however, 
does  not  relieve  courts  of  the  duty  "to  give  faitliful  meaning 
to  the  language  Congress  adopted  In  light  of  the  evident  legis- 
lative purpose  in  enacting  the  law  in  quest Ion. "II/    When  the 
statute  itself  is  ambiguous,  courts  must  construe  it  In  the 
manner  which  best  effectuates  its  policy.!!/    Where  a  statute 
expresses  broad  national  policy,  such  M  is  often  found  in 
constitutional  provisions,  courts  construe  terms  broadly  to 
satisfy  congressional  objeetives.il'    This  canon  accords  with 
another  generally  accepted  rule  of  interpretation!    a  court 
will  liberally  construe  remedial  legislation,  such  aa  antidis- 
crimination laws,  in  order  to  carry  out  the  purposes  of  the 
enactment .-±2/    The  rule  of  liberal  construction  compounds  the 
problems  of  ambiguity.    Among  other  things,  ambiguity  invites  a 
Judicial  subjectivism  which  declares  what  Congress  "must  have" 
meant. 

A  British  jurist  once  stated  this  salutary  principle 
regarding  legislative  drafting! 

(lit  is  not  enough  tc  attain  a  degree  of  precision 
which  a  person  reading  (a  law]   in  good  faith  can 
understand!  but  it  is  necessary  to  attain  if 
possible  to  a  degree  of  precision  which  a  Dfcson 
reading  in  bad  faith  cannot  misunderstand.^!' 
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In  the  end,  tht  limitations  of  language  aa  a  mtana  of  eonvaying 
idaaa  makaa  it  important  alio  to  stress  tha  importanea  of 
clarity  of  lagialativa  purpose  aa  a  moat  raliabla  guida  to 

Judicial  intarpratation.il7 

111.     ERA  SECTION  1  -  ANALYSIS  OP 

— MAJOR  aggrcgrg  

In  vary  ganaral  terms*  aaction  2  contains  thf  aubatantiva 
provlaiona  of  BRA,  and  aaction  I  authorise*  >JC;  gress  to  anaet 
laws  to  anforca  thoaa  provlaiona.    Tha  taxt  ia  Tdantical  to 
that  of  tha  unsuccessful  amendment  approved  by  the  93d  Congreaa 
in  lt72.    Section  1  provides*  i 

Equality  of  righta  under  the  law  shall  not  be 
denied  or  abridged  by  the  United  Statea  or  by 
any  State  on  account  of  aex. 

In  particular  cases,  the  issue  could  well  require  the  interpre- 
tation of  practically  any  aingle  word.    For  present  purposes, 
however,  it  seems  luffloi ent  to  consider  its  principal  compo- 
nents, namely  (1)  equality  of  rights  under  the  law,    (2)  denial 
or  abridgement  by  the  United  Statea  or  any  atate,    (3)  on 
account  of  aex. 

Before  addressing  those  components,  it  will  be  useful  to 
consider  the  principles  of  Judicial  review  which  measure  the 
limita  of  constitutionally  permiaaible  governmental  diaeretion 
in  prescribing  classifications  of  people  in  regard  to  their 
righta,  privilegea  and  inmuni ties,  and  the  level  of  review 
likely  to  apply  tci  BRA. 

A     Judicial  Review  of  Sex- Baaed 
Claaaif icationa  Undaf  BftA 

The  equal  protection  preeedenta  declare  that  statutory 
classifications  are  subject  to  three  different  levela  of  Judi- 
cial scrutiny,  depending  on  the  type  of  elaaai f icat ion 
involved.    A  major  objective  of  ERA  ia  to  subject  sex-based 
claaaif icationa  to  a  atrict  Judicial  aerutiny,  akin  to  that 
applied  to  racial  claaaif icationa  under  the  equal  protection 
guaranteea  of  tha  Constitution.    Classifications  which  burden 
fundamental  conati tut ional  righta  (e.g..  free  speech  and  free 
exerciae  of  religion),  or  which  are  baaed  on  race  or  national 
origin,  are  aubject  to  atrict  aerutiny.    Racial  elaaai f icationa 
are  considered  inherently  "suspect."    They  are  proatvnpt i vely 
invalid?!'  *nd  are  unlikely  to  aurvive  atrir*'.  aerutiny  analysis, 


ERIC 


462 


457 


Classifications  based  on  sax  have  baan  subject  to  an  inter- 
mediate level  of  scrutiny*    They  are  upheld  only  upon  a  showing 
that  the  classification  aerves  important  governmental  objec- 
tives and  is  substantially  related  to  the  achievement  of  those 
objectives.-**'    Classifications  premised  upon  the  alleged 
inherent  handicap,  weakness  or  inferiority  of  a  gender  are  not 
deemed  legitimate  governmental  objectives  under  the  Equal  Pro- 
tection Clause.    In  recent  years,  the  following  classifications 
based  on  sex  have  been  invalidated!     (i)  a:  statute  that  gave 
the  husband  the  unilateral  right  to  dispose  of  jointly  owned 
property  without  his  wife's  consent  *l2/  (ii)  a  law  tinder  which 
survivor  benefits  paid  to  a  husband  in  case  of  his  wife's  work- 
related  death  were  less  than  those  payable  to  a  similarly  situ- 
ated widow;™/  (iii)  a  statute  that  provided  a  shorter  period 
of  parental  support  obligation  for  female  children  than  for 
male  children)!!'  (iv)  a  provision  in  the  Social  Security0Act 
granting  survivors*  benefits  to  widows  but  not  wi  dowers*!!'  (v) 
a  statute  containing  a  mandatory  preference  for  male 
applicants;!!'  and  (vi)  an  arbitrary  preference  in  favor  of 
males  in  the  administration  of  decedents1  estates.!!!/ 

In  general,  other  classifications  are  subject  only  to  the 
requirsment  that  they  be  rationally  related  to  a  legitimate 
governmental   interest. !±'    Classifications  subject  to  this  test 
are  routinely  upheld,  in  due  deference  to  government's  need  to 
make  reasonable  clessif ications  as  it  carries  out  its  func- 
tions. 

It  is  likely  that  the  courts  would  employ  the  standard  of 
strict  scrutiny,  effectively  treating  classifications  based  on 
sex  as  inherently  "suspect."    To  withstand  strict  scrutiny, 
gender-based  classification!  would  have  to  further  a  "com- 
pel 1 Ing  governmental  interest. "    As  noted,  this  level  of  scru- 
tiny has  routinely  led  to  the  invalidation  of  racial  classifi- 
cations under  the  Bqual  Protection  Clause.    However,  it  is 
unlikely  that  "strict  scrutiny"  review  will  be  as  preclusive 
under  BRA.    There  will  likely  be  situations  in  which  courts 
will  uphold  gender-based  classifications  (e.g..  rape  laws)  as 
has  happened  with  some  state  BRAs. 

B.    "Equality  of  Bights"  -  Analogous  State  BRAs 

Of  the  sixteen  state  BRAs,  only  eight  employ  the  phrase 
"equality  of  rights"  (or  like  language)  as  does  the  federal 
BRA* —     The  interpretation  of  such  a  phrase  varies  among  the 
states,  and  even  within  a  single  state.    The  articulated  stand- 
ard of  equality  ranges  from  what  may  be  termed  absolute  eqi'il- 
ity  between  men  and  women,  to  different  treatment  provided  a 
rational  basis  exists. 


41  mm  o  Mr,— 30 
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The  Maryland,  Pennsylvania,  and  Washington  ERAs  have  been 
interpreted  to  mandate  an  abso'ute  standard  of  equality  more 
stringent  than  traditional  strict  scrutiny  under  .the  Equal 
Proteetion  Clause  of  the  Fourteenth  Amendment.-^'  However, 
even  unde  *  an  allegedly  absolute  standard,  courts  have  carved 
out  exceptions  where  di fforent iatioo  between  the  sexes  is  based 
on  unique  physical  characteristics.^'    Additionally,  the 
Pennsylvania  Comnonwealtt?  (appellate)  Court  has  upheld  a  medi- 
caid exclusion  of  abortion  on  the  ground  that  the  exception  was 
based  on  indigency,  not  on  gender  (discussed  below  at  18).13/ 
The  Colorado  and  Massachusetts  ERAs  have  been  interpreted  to 
require  strict  judicial  scrutiny,^.'  as  is  required  by  the 
Fourteenth  Amendment  for  racial  classifications.    This  stand- 
ard, too,  has  been  interpreted  to  permit  exceptions  for  unique 
physical  characteristics.    Where  different  treatment  is  reason- 
ably and  genuinely  based  on  such  characteristics,  the  sexes  are 
not  considered  similarly  situated  and,  thus,  equal  treatment  is 
not  requi red.il' 

In  Hawaii,  while  not  articulating  precisely  the  required 
standard,  a  court  has  indicated  that  the  state  BRA  may  mandate 
a  higher  standard  than  strict  scrut  i  ny.-iS/    However,   in  uphol- 
ding a  gender-based  rape  statute  on  the  grounds  that  the  dif- 
ferentiation was  based  on  unique  physical  characteristics,  "the 
court  resorted  to  the  Fourteenth  Amendnent  standard  for  sex- 
based  distinctions,  i.e.  substantial  relationship  to  government 
interests.ii' 

The  Texas  Supreme  Court  has  not  addressed  the  standard  of 
equality  required  by  that  state's  ERA.    However,  intermediate 
appellate  courts  have  dealt  with  the  issue  with  different 
results.    One  held  the  ERA  required  strict  scrutiny  with  excep- 
tions for  unique  physical  characteristics,  countervailing  con- 
stitutionally protected  rights,  and  other  compelling  state 
interests. i£7    The  other  held  that  ERA.required  application  of 
only  the  rational  relationship  test.ii-'    Finally,  the  standard 
of  equality  remains  unclear  in  at  least  one  state. 12/ 

In  sumnary,  the  meaning  of  "equality  of  rights"  is  not 
uniform  under  the  state  ERAs.    Nonetheless,  it  is  fair  to  say 
generally  that  state  ERAs  have  been  interpreted  to  guarantee 
the  same  rights  as  are  guaranteed  under  the  Equal  Protection 
Clause  for  racial  classifications,  with  the  most  prevalent 
exception  being  for  classifications  Justified  by  unique 
physical  characteristics.    Title  VII  of  the  Ci vi 1  Ri ghts  Act  of 
1964  AL'  (prohibiting  sex  discrimination  in  employment)  has 
been  similarly  i nterpreted  where  unique  physical  characteris- 
tics have  been  involved.    The  Supreme  Court  upheld  the  exclu- 
sion of  pregnancy  from  an  employer's  disability  policy  against 
claims  that  it  violated  sex  discrimination  provisions  of  Title 
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VII.  11'    Because  pregnancy  it  significantly  differed  from  the 

usual  covered  diseases  or  disabilities,  the  Court  held  that  its 

exclusion  was  not  the  result  of  sex  discrimination  but  of  legit- 
imate distinctions  among  medical  condi tions.il' 

The  phrese  "equality  of  right s"  does  not  appear  to  convey, 
by  itself,  a  meaning  other  than  the  concept  of  fair  and  equal 
treatment  under  th«i  equal  protection  guarantees  of  the  Fifth 
and  Fourteenth  Amendments.    The  Supreme  Court  and  lower  federal 
courts  have  analysed  the  phrase  "equal  rights**  and  like  lan- 
guage in  Jurisdictional  statutes  affecting  statutory  and  con- 
stitutional civil  rights  claims.!!'    Specifically,  the  8upremc 
Court  cited  the  origin  of  the  relevant  language  In /the  Civil 
Rights  Act  of  1166  from  which  the  Fourteenth  Amendment  evolved, 
and  concluded  that  laws  providing  for  "equal  righje"  are  com- 
parable to  this  Fourteenth  Amendment  forerunner.il/ 

C.    ^On  Account  of  8ox"  -  Gender  vs.  Sexual  / 
Preference  or  Orientation  / 

The  text- of  BRA  suggests  no  meaning  for  the  phrase  "on 
account  of  sex**  other,  than  the  usual  meaning/of  gender.  Ai'  The 
eosponsors  have  consistently  indicated  this  /understanding  of 
the  term,!*'  as  distinguished  from  sexual  of  affectional  orien- 
tation or  preference  (**sexual  preference**)/    In  fact,  Senator 
Hatfield  cited  favorably  the  fact  that  no  state  BRA  had  been 
interpreted  as  invalidating  laws  prohibiting  the  marriage  of 
homosexual  persons.^    However,  in  1972  8enator  8am  Brvin 
warned  that  BRA  could! Inval Mate  laws  focbidding  same-sex  mar- 
riage and  certain  homosexual  activity.!!'    Some  BRA  commen- 
tators perceive  the  same  result  •21'    Recently,  several  wit- 
nesses before  the  Senfte  Judiciary  Subeomni ttee  on  the  Consti- 
tution questioned  the  view  that  BRA  would  not  undermine  laws 
reguleting  homosexual  conduct  if  they  apply  equally  to  male  and 
female  homosexual  a. 22/ 

Courts  interpreting  Ti tie  VII  consistently  have  rejected 
claims  that  sex  discrimination  includes  employment  discrimi- 
nation against  homosexuals  or  transscxuals.il'    As  one  court 
put  it,  reading  Title  VII  to  cover  such  claims  would  be  ♦'imper- 
missibly contcived  and  Inconsistent  with  the  plain  meaning  of 
the  words."!*'    In  the  present  state  of  the  law,  It  is  unlikely 
thet  the  term  "sex"  in  BRA  would  be  construed  other  than  as 
referring  to  discrimination  between  the  genders.    Yet,  recent 
legal  developments  involving  the  right  of  privacy  in  the  field 
of  abortion  and  kindred  areas  do  not  put  a  more. libera)  view  of 
the  term  sex  beyond  the  ringe  of  possl  bl  1 1  ty,!2/  at  lent  In 
the  absence  of  more  precision  in  the  text  or  compelling  legis- 
lative history.  * 


ERLC 


465 


460 


D.  Discrimination  -  Intent  or  Efftct 

The  phrase  "on  account  of  usually  means  "by  reason  of  or 
"because  of ".51/  and  would  seem  to  indicate  that,  on  Its  f|gf» 
BRA  is  intended  to  reach  only  Intentional  discrimination.!!/ 
However,  BRA  could  possibly  reach  other  actions  which  have  a 
discriminatory  effect  on  one  gender  or  aid  discriminatory 
institutions.     If  ERA  were  to  yield  the  latter  result,  Its 
reach  could  be  substantially  broader  than  that  of  the  equal 
protection  guarantees  of  the  Fifth  and  Fourteenth  Amendments. 

Prior  to  1976  there  was  some  question  regarding  the  appro* 
priate  test  to  be  used  in  race  discrimination  cases  brought 
under  the  Equal  Protection  Clause.    Then  the  Court  enunciated 
"the  basic  equal  protection  principle  that  the  Invidious 
quality  of  *  law  claimed  to  be  racially  discriminatory  must 
ultimately  be  traced  to  a  racially  discriminatory 
purpose. "21'    The  Court  observed  that  the  discriminatory  pur- 
pose might  be  found  in  a  statute  Itself,  or  Its  application  in 
an  intentionally  discriminatory  manner.    Subsequently,  the 
Court  upheld  veterans9  preferences  In  state  civil  service  enK 
ployment,  despite  their  disparate  effect  on  women,  because 
there  was  no  showing  of  purposeful  discrimination  against 
women. £2/    Supporters  of  BRA  have  Indicated  that  jMi*  result > 
would  have  been  different  under  BRA .51'  ^ 

By  analogy  to  the  Equal  Protection  Clause,  BRA  could  also 
be  interpreted  to  prohibit  the  government  from  aiding  private 
institutions  that  discriminate  on  the  basis  of  sex.  Earlier 
eases'  involving  desegregation  of  public  schools  have  held 'that 
government  programs  are  Invalid  under  the  Equal  Protection 
Clause  when  they  have  the  Impermissible  effect  of  providing 
significant  aid  to  private,  racially  discriminatory  insti- 
tutions. 5J/    A  lower  court  recently  held  that  equal  protection 
principles  prohibited  a  federal  agency  from  funding  local  agen 
cies  which  it  knew  or  should  have  known  were  engaged  In  racial 
discrimination.  £2/ 

E.  Denial  or  Abridgement  of  Rights  "by 
the  United  States  or  by  any  State" 

The  ERA  explicitly  addresses  only  actions  taken  "by  the 
United  States  or  by  any  state."    That  it  is  not  Intended  to 
reach  the  private  acts  of  individuals  or  organisations  seems 
clear  from  its  language  and  its  sparse  legislative  history. 
However,  in  certain  situations  ERA  could  be  made  applicable  to 
private  organizations.    The  Fourteenth  Amendment  has  been 
applied  to  private  activity  because  of  significant  state 
involvement  in  tha-t  activity. 14'    A  similar  result  can  be 
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expected  under  ERA. 

The  Supreme  Court  employs  several  principles  in  determining 
whether  the  actions  of  a  private  organization  will  be  deemed 
state  action,  thereby  subjecting  that  organisation  to  the  re- 
quirements of  the  Fourteenth  Amendment.    First,  there  must  be  a 
nexus  between  the  state  and  the  challenged  action  of  the 
private  entity  so  close  that  the  action  may  fairly  be  deemed 
that  of  the  state  it self. 12/    Second,  private  discriminatory 
action  may  be  considered  state  action  where  the  state  has 
required  it,  or  has  provided  such  significant  encouragement, 
that  the  action  must  in  law  be  deemed  that  of  the  state.!?/ 
Third,  the  required  nexus  may  be  present  if  the  private  entity 
has  exercised  powers  that  are  traditionally  the  exclusive  pre 
rogative  of  the  state. II'    The  ultimate  issue  for  analysis  Is 
whether  the  alleged  infringement  of  constitutional  rignts  Is 
"fairly  attributable  to  the  state.  "23/    Only  by  sifting  facts 
and  welching  circumstances  can  the  significance  of  state  In- 
volvement be  judged. 2-5/ 

Applying  these  principles,  the  Court  has  found  state  action 
where  private  individuals  or  organlaations  (i)  acted  in  concert 
with  state  officials,  or  under  compulsion  of  state  law,  to 
deprive  individuals  of  property  or  other  protected  rights;  UL/ 
(ii)  had  a  symbiotic  relationship  with  a  state  from  which  thet/ 
state  received  financial  benefits  from  discriminatory  acts;  11' 
and  (iii)  utilized  the  Judicial  system  to  attempt  to  enforce  a 
restrictive  property  covenant  based  on  raee.li/  l 

By  analogy,  urtder  ERA  private  organizations  which  engage  In 
sexually  discriminatory  practices  would  not  likely  be  subject 
to  ERA'S  prohibitions  unless  those  practices  were  attributable 
to  a  governmental  decision  Or  the  government  was  significantly 
involved  in  the  discriminatory  practices.    Under  the  Court's 
recent  analysis,!*/  receipt  of  substantial  goverrvnental  bene- 
fits alone  would  not  subject  a  private  organisation  (e.g. .  a 
private,  single-sex  school)  to  ERA'S  requirements.    However,  It 
must  be  cautioned  that  "state  action"  Is  a  developing  concept 
whose  full  implications  cannot  be  assessed.    The  extent  to 
which  private  organizations  would  be  affected  by  BRA  will 
depend,  in  part,  on  the  development  of  state  action/ doctrine 
under  ERA.    The  relevance  of  this  consideration  to  church  In- 
stitutions is  discussed  below  at  pages  23  end  24. 

IV.    ERA  SECTION  2  -  ENFORCEMENT 

Section  2  provides:    "The  Congress  shall  have  the  power  to 
enforce,  by  appropriate  legislation,  the  provisions  of  this 
article."    This  provision  is  identical  to  the  enforcement  sec-> 
tion  of  the  Fourteenth  Amendment,  and  is  similar  to  enforcement 
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provisions  in  six  others. Ii/ 

Under  existing  federal  statutes,  1SJ  a  citizen  affected 
by  sex  discrimination  could  sue  for  declaratory  and  injunctive 
relief  to  redress  a  violation  of  rights  under  BRA.  When 
enacted  in  the  nineteenth  century,  the  Civil  Rights  Acts  were 
aimed  at  eliminating  racial  d  i  scr  I  mi  nat  ion. 12/    Over  time,  the 
Court  has  expanded  its  understanding  and  use  of  the  Fourteenth 
Amendment  and  has  applied  it  to  invalidate  gender- based  dis- 
crimination,^   Accordingly,  a  lawsuit  under  existing  Civi 1 
Rights  Acta  may  be  used  to  enjoin  gender-based  discrim- 
ination. JJL'    Because  the  Supreme  Court  has  held  that  such  / 
lawsuits  are  not  limited  simply  to  civil  rights  legislation  /but 
available  to  vindicate  all  federal  rights  II',  the  same  pro- 
visions may  be  used  to  enforce  the  ERA.    Thus,  existing  federal 
law  provides  a  substantial  enforcement  mechanism  if  BRA  is 
enacted. ill.' 

In  addition,  the  Congress  will  have  the  discretion  to 
enact  laws  "necessary  and  proofc"  for  the  uniform  interpreta- 
tion and  enforcement  of  ERA.  Ii'    Under  its  enforcement 
authority,  the  Congress  is  not  limited  to  those  matters  which  a 
court  itself  would  void  as  unconstitutional.    Rather,  the  Con- 
gress through  legislation  may  affirmatively  protect  rights'and 
declare  certain  acts  illegal  in  order  to  enforce  the 
Amencknen t .14/    Thus  by  reference  to  Fourteenth  Amendment  prin- 
ciples, a  court  would  interpret  BRA  as  authorizing  the  Congress 
to  enforce  ERA  guarantees  by  any  rational  means. 11' 

Constitutional  provisions  like  ERA  and  the  Fourteenth 
Amendment,  and  related  statutes,  are  liberally  cons  trued. isJ 
It  is  reasonable  to  expect  judicially  created  private  rights  of 
action  under  EBA  which  are  not  expressly  provided  under  exis- 
ting statutes.  12/    The  Supreme  Court  allowed  a  private  right  of 
action  foe  sex  discrimination  under  federal  civil  rights  legis- 
lation. 12/     it  concluded  that,  by  enacting  the  statute  in  ques- 
tion, Congress  intended  to  benefit  women  as  a  special  class; 
that  civil  rights  legislation  was  intended  to  be  construed 
broadly;  artd  that  the  private  right  of  action  would  promote  the 
congressional  policy  against  discrimination. 


V.     ERA  SECTION  3  -  EFFECTIVE  DATE 

Section  3  of  ERA  provides  that   it  "shall   take  effect  two 

years  after  the  date  of  ratification."    The  rationale  for  such 

a  delay  is  explained  in  the  1972  Report  of  the  8enMe  Corrmittee 
on  the  Judiciary: 

The  purpose  of  this  section  is  to  give  the  States 
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and  the  federal  government  tn  opportunity  to  review 
end  revise  their  laws,  regulations  and  practices  so 
as  to  bring  them  into  compliance  with  the  Amend- 
ment. II' 

The  drive  for  ratification  of  the  1972  ERA  has  been  credited 
with  contributing  to  important  reforms  in  some  states.-!!/  It 
is  reasonable  to  assume  that,  with  ratification  of  BRA,  the 
states  and  the  federal  government  would  make  additional  efforts 
to  bring  their  laws,  regulations  and  practices  Into  conformity 
wl th  BRA's  mandate. 


BRA  would  buttress  the  cause  of  fair  treatment  under  law 
for  all,  particularly  women.    Its  effects  would  reach  an  array 
of  legal  areas  and  social  relationships  In  Jurisdictions  (state 
and  federal)  so  numerous  that  they  defy  comprehensive  and  pre- 
cise analysis'  in  this  document.    In  fact,  and  understandably, 
no  document  has  provided  such  an  analysis. 

A.    An  Overview 

It  Is  fair  to  say  that  although  there  Is  great  diver  My  of 
opinion  regarding  the  probable,  salutary  effects  of  BRA, 
significant  body  of  opinion  envisions  Important  strides  In  the 
direction  of  fair  and  equal  treatment  Irrespective  \of  tax.  I 
say  this  based  upon  our  exhaustive  review    of  most  if  not  all 
of  the  available,  significant  testimony  and  wri tten\ comnentary 
on  th%iybJ«Gtv  principal  examples  of  which  are  eiUd 
below.il/    Thus,  BRA  is  regarded  by  many  as  a  means  of  enhan- 
cing the  economic  situation  of  women  by  (1)  eliminating  state 
and  federal  laws  or  practices  that  exclude  women  from  certain 
employment  opportunities,  or  otherwise  limit  their  participa- 
tion,-™.' (II)  providing  for  more  equitable  ownership  and 
control  of  property  acquired  during  marriage ,-2!'  (ill) 
requiring  more  equitable  treatment  for  women  under  the  aoolal 
security  system  and  statutes  regulating  private  pension 
pltni#T7    (lv)  «P«ndlnf  opportunities  for  women  In  the  mili- 
tary,^ (v)  eliminating  sex-based  wage  discrimination  in 
public  employment, 12/  and  (vi)  lowering  the  cost  to  women  of 
certain  kinds  of  insuranee.il/ 

In  the  important  area  of  education,  the  1971  Senate  Report 
stated  that  "ERA  will  require  that  State  supported  schools  at 
all  levels  eliminate  laws,  regulations  or  government  practices 
which  exclude  women  or  limit  their  numbers. "12/    In  the  partic- 
ularly complex  area  of  athletics,  BRA  could  provide  an  effec- 
tive means  for  attaining  equal  athletic  opportunity  for  women, 
including. sex-neutral  rules,  equal  per  capita  expenditures,  and 
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the  creation  and  implementation  of  affirmative  action 
programs ..21' Exceptional  female  a'hletes  could  be  allowed  to 
compete  wlfth  the  best\male  athletes  in  their  communities.-^' 
In  addition,  many  view  ERA  as  an  effective  bar  to  sex  discrimi- 
nation in  other  sreas  such  as  in  criminal  law  (e.g..  .sentencing 
and  prison  reform)^'  and  domestic  relations  JawTZESL' 

In  addition  to  its  legal  effects,  ERA  could  also  perform  an 
important  symbolic  function.    As  part  of  our  fundamental  law, 
ERA  would  exemplify  the  nation's  commitment  to  the  principle  of 
equal  rights  for  individuals  regardless  of  their  sex.  The 
legal  and  irxtralegal  impact  of  ERA  could  work  In  tandem  to 
provide  women  new  opportunities,  increased  self-esteem,  and 
psychological  motivation  to  expand  their  hor I zoni .-L21' 

B.     Impact  on  Discrete  Areas  of  Federal  Law 


Because  of  their  Importance,   it  will  be  useful  to  review 
briefly  the  potential  of  BRA  in  two  areas  of  federal  law,  i.e. 
the  law  governing  the  social  security  system  and  the  military. 
These  have  generated  much  discussion. 

1 .    Social  Security 

There  Is  an  increased  public  aw%reness  and  concern  over  the 
numbers  of  women  living  lf0B9verty.    The  plight  of  older  women 
is  of  particular  concern. -LSI'    Often  they  must  rely  on  social 
security  payments  as  their  primary  means  of  support.    For  a  / 
variety  of  reasons  (e.g. ,  years  spent  out  of  the  work  force/as 
homemakars,  lower  average  wages,  part-* time  or  short  term  / 
employment),  average  benefits  are  lower  for  women  than  man 
under  the  present  social  security  system.    BRA  could  require 
revisions  in  the  social  security  system  and  pension  laws  [e.g. . 
the  Employee  Retirement  Income  Security  Act  of  1 974. ("RRiSA1)! 
to  provide  for  more  equitable  treatment  of  women  .121'  / 

If  discrimination  Is  measured  by  effect  rather  than  Intent 
(discussed  above  at  9),  laws  which  have  a  "disparate  effect"  on 
women  would  be  subject  to  strict  Judicial  scrutiny  under 


rity  Act  and  ERISA  is  that  they  do  not  take  Into  account  the 
life  patterns  of  mrny  women,  or  recognise  the, economic  contri- 
bution made  by  homemakers  to  the  family  unlt.i£2/    Thus,  It  has 
been  observed  that  BRA  would  require  Congress  to  review  the 
provisions  of  the  g.elal  Security  Act  and  ERISA,  and  make, 
amendments  where  necessary  to  treat  women  more  fairly. l2i'  if 
the  "disparate  effect"  standard  were  utilised  by  courts,  BRA 
could  lead  to  additional  benefits  for  women  under  social 
security  and  other  statutes  affecting  retirement.     It  Is  beyond 
the  scope  of  this  memorandum  to  attempt  a  delineation  of  what 
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those  benefits  might  be,  how  they  would  be  funded*  or  whet 
effect  they  might  have  on  other  participants  in  the  affected 
programs. 

It  should  be  noted  that  Congress  has  already  taken  some 
steps  to  eliminate  inequities  in  the  Social  Security  Act  and 
ERISA.     In  the  Social  Security  Amendments  of  1983,  certain 
gender-based  .distinct ions  were  eliminated  from  the  Social  Secu- 
rity Act  ,12L/    Congress  alio  required  the  Department  of  Health 
and  Human  Services  to  prepare  a  report  analysing  the  potential 
impact  of  var ious  "earnings  sharing"  proposals  on  the  social 
security  system.-LM'    Generally,  under  "earnings  sharlngVthe 
combined  earnings  of  a  husband  and  wife  during  the  period  of 
their  marriage  would  be  divided  equally  between  them  for  bene- 
fit purposes*  providing  each  spouse.with  social  security  pro- 
tection in  his  or  her  own  right.JJLf/    The  Retirement  Bquity  Act 
of  1984  made  several  amendments  to  ERISA,  designed  to  provide 
greater  pension  equity  for  women  by  taking  ijito  account  chancres 
in  work  patterns  and  in  marriage  as  an  economho  par  triers  hi  p. 112/ 

2.    The  Mil i  tary 

The' legislative  history  of  the  1972  BRA  strongly  suggested 
that  (UtA  could  have  a  substantial  impact  on  the  role  of  women 
in  the  military.     It  indicated  that  women  would  be  allowed  to 
volunteer  for  service,  nnd  be  subject  to  conscription,  on  the 
same  baa  i  s  as  mmti-JLLL'  and  thai  like  men ,  women  ^cotitd~be  "* 
assigned  to  various  duties  depending  on  their  qualifications 
and  the  service's  needs. i-Li'    Although  it  is  incomplete,  thus 
far  there  la  nothing  in  the  legislative  history  of  the  present 
BRA  to  indlcae  a  contrary  intent  in  this  area. HI'  Expanding 
opportunities  »r  the  military  for  aualified  women  would  be 
beneficial  in  several  respects .lii/    It  is  reasonable  to  expect 
that  more  women  would  be  able  to  take  advent/  ^e  of  the  numerous 
benefits  of  mi  1 1 tary  service  (e.g. ,  education,  technical 
training,  medical  care  and  veterans*  benefits),  and  tfiat  mofe 
women  would  be.el igible  for  veterans'  preferences  in  government 
emp  1  oymen  t  .112.' 

Regarding  combat  assignments,  it  has  been  observed  that 
only  a  relatively  small  percentage  of  the  military  actually 
ser\cs  in  combat,  and  only  women  that  cpjjH <ljp^t_Xh^<JTOT I f I - 
cations  would  be  assigned  to  combat  uni  Xn.ll";    Whether  present 
proscr  iptions-IIL'  against  the  use  of  women  in  combat  units 
would  survive  Judicial  scrutiny  under  BRA  will  ultimately 
depend  on  the  standard  of  review  adopted  by  the  courts.     If,  as 
some  urge,-LL2/  all  explicit  gender-based  classifications  would 
be  impermissible  under  ERA,  the  survival  of  a  pol icy  oeohibi - 
ting  only  women  from  serving  in  combat  is  unl  i  keiy  .1117    On  the 


471 


ERIC 


\ 


436 


other  hand,  courts  have  traditionally  accorded  great  deference 
to  Congress  in  matters  involving  national  defense  and  military 
affairs. In  the  absence  of  clear  legislative  history  to 
the  contrary,  it  s*ems  improbable  that  the  Judiciary  would 
abandon  its  usual  deference  in  this  sensitive  area  and  invali- 
date rational9   long-standing  prohibitions  on  the  use  of  women 
in  combat  uni  ts. 

C.     impact  on  Discrete  Areas  of  State  Law 

Of  the  various  state  laws  potentially  affected  by  ERA, 
those  dealing  with  domestic  relations  and  employment  are  espe- 
cially important  and  warrant  particular  comment. 

I .    Domestic  Relations 

I  Generally  speaking,  BRA  could  substantially  affect  state 

domestic  relations  laws.    Under  ERA,  they  would  have  to  be 

,  -  based  on  individual  circumstances  and  needs,  not  pn  assumptions 
based  solely  on  an  individual's  sex.!ii'    Thus,  a  declaration 
of  invalidity  is  probable  with  respect  to  such  presumptions 
that  may  exist,  e.g. t  the  (fiber's  primary  responsibility  for 
the  support  of  theTami  ly.iii'    The  support  obligations  of  each 
spouse  would  be  defined  in  functicnal  terms  based,  for  example, 
on  each  spouse's  earning  power,  current  resources,  and  contri- 
butions (other  than  financial)  to  the  family  welfare.!*!'  Upon 
dissolution  of  a  marriage,   It  is  suggested  that  BRA  would 
require  states  to  provide  for  an  equitable  i nter-SDOUsal  dis- 
tribution of  assets  acquired  during  the  mar r lage,J2i'  thereby 
effectively  recognising  the  tangible  contributions  made  to  the 
marriage  by  nonworking  spouses  (usually  women).     It  should  be 
noted  that  without  BRA,  many  states  have  adopted  more  equitable 
methods  for  division  of  marital  property  in  matrimonial 
cases  .±±2/ 

BRA  could  require  changes  in  other  areas  of  domestic  rela- 
tions law.    Some  have  concluded  that  the  statutory  age  at  which 
a  state  permits  an  individual  to  marry  would  have  to  be  the 
same  for  men  and  women.  112/     It  has  also  been  suggested  that 
BRA  would 'lead  to  the  invalidation  of  statutes  or  practices 
requiring  wives  to  use  their  husbands'  surnames,  or  requiring 
children  to  use  their  fathers'  surnames.!!!/    Further,  some  are 
of  the  view  that  legal  requirements  establishing  the  domicile 
or  residence  of  individuals  could  not  be  based  on  sex,  thus 
eliminating  any  presumptions  that  the  ownicije  or  residence  of 
a  married  woman  follows  that  of  her  husband.!!!' 

2.  Employment 

BRA  could  be  violated  by  laws,   to  the  extent  they  still 
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exist,  that  explicitly  restrict  or  limit  the  occupitioni  or 
conditions  of  employment  for  women  only,  e.g. ,  laws  limiting 
the  maximum  number  of  houra  worked,  excluding  women  from 
working  In  mines,  and  requiring  rest  periods.!!!'    The  1972 
Senate  Report  indicated  that  under  BRA  restrictive  laws  (e.g. . 
excluding  women  from  certain  occupations)  would  be  Invalidated, 
whereas  others  that  are  truly  protective  (e.g. ,  providing  rest 
periods)  could  be  extended  to  protect  both  men  and  women .-Lifi/ 

BRA  would  prohibit  sex  discrimination  in  employment  prac- 
tices in  state  and  local  governments.     In  this  area,  BRA  would 
overlap  with  Title  VII  of  the  Civil  Rights  Aot  of  1964  awf  ' 
state  fair  employment  practices  statutes  which  now  prohibit  sex 
discrimination  in  public  employment.    BRA  could  fill  gaps  In 
statutes  such  as  Title  VII  which  does  not  apply  to  members  of 
Congress-Li!'  and  certain  state  elected  of f leials,JL2*/  and  could 
provide  further  impetus  for  the  more  vigorous  enforcement  of 
antidiscrimination  laws  and  pol  Jeles.iii' 

VII.     IMPLICATIONS  OP  CONCERN  PGR  CHURCHBS 
— Aim  THE  BRfWLB  vuvv  at?  bub  

t 

The  implications  of  BRA  have  also  given  rise  to  concerns  In 
diverse  areas  of  law  and  public  policy.    There  follows  a  dis- 
cussion of  certain  areas  of  major  concern  to  churches  and  the 
people  they  serve.    Such  an  analysis  is  essential  to  an  objec- 
tive consideration  of  BRA,  and  to  provide  balance  In  the  public 
debate  by  augmenting  the  available  public  comnentary. 

A.  Abortion 

1 .    Substantive  Abortion  Rights 

The  potential  effect  of  BRA  on  a  woman's  fight  to  terminate 
her  pregnancy  is  limited  because  Roe  v.  Wade  131/  and  kindred 
eases  are  the  law.    Courts  will  not.at tribute  to  Congress  an 
Intent  to  do  an  unnecessary  actJLIf/    There  Is  no  explicit 
indication  in  the  text  or  legislative  history  that  Congress 
intends  BR/  to  reinforce  a  right  of  abortion.     Indeed,  the 
legislative  history  reveals  the  absence  of  a  congressional 
consensus  on  abortion.!^' 

Notwithstanding  the  foregoing,  it  is  reasonable  to  consider 
ERA  as  possessing  the  potential  to  buttress  the  substantive 
right  of  abortion.    The  possible  permutations  of  fact  and  legal 
principle  under  the  Roe  v.  Wade  doctrine  have  not  been  exhaus- 
ted.   There  is  some  room  ror  the  regulation  of  the  abortion 
right  based  upon  the  compelling  interest  of  the  state  In  the 
life  and  health  of  the  mother  (second  and  third  trimester)  and 
unborn  child  (third  trimester).    This  approach  In  the  theory  of 
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the  cases  has  already  been  criticized  by  three  members  of  the 
Supreme  Court,  ill'  and  the  future  course  of  the  law  seems 
somewhat  uncertain.    Although  it  is  unlikely  the  Court  will 
overrule  the  Roe  v.  Wade  line  of  cases  in  their  fundamental 
precepts,  it  Is  not  unreasonable  to  anticipate  more  favorable 
consideration  of  well-founded  restrictions  of  abortion  in  the 
law.    The  present  Court  has  manifested  i ts  willingness  to  re- 
assess its  decisions  in  other  vital  areas, 12-2/  and  no  reason 
appears  why  abortion  must  be  an  exception  to  that  salutary 
process. 

These  observations  counsel  a  sensitivity  to  the  more  subtle 
potentialities  of  ERA  in  the  field  of  abortion.     If  there  is 
any  room  for  the  meaningful  restriction  of  abortion  under  pres- 
ent legal  theory  or  future  holdings,  ERA  could  serve  to  dimin- 
ish those  prospects.     In  Roe  v.  Wade,  the  Court  grounded  the 
woman's  right  to  terminate  her  pregnancy  in  considerations  of 
her  health.!!!'    The  right  to  protect  one's  health  and  repro- 
ductive joljrests  is  grounded  in  The  constitutional  right  of 
privacy. !±H/    Under  ERA,  the  CourA  would  likely  view  abortion 
as  a  type  of  iPtiKcal  treatment,  although  not  identical,  to 
other  types,  JLUL'    Accordingly,  there  is  legitimate  concern 
that  ERA  could  lead  to  the  invalidation  of  laws  which  deny  to 
women  a  right  not  denied  to  men,  namely,  access  to  forms  of 
medical  "treatment"  needed  to  protect  health,  including  abor- 
tion.    IiMbi9  way,  ERA  could  buttress  the  Roe  v.  V.'ade  right  of 
abort  ion. Hi'     It  could  fortify  the  principal  holding  in  Roe  v. 
Wade,  i .  e.  the  right  of  privacy  encompasses  "a  .woman' s  /jecTT!  on 
whether  or  not  to  termina  e  her  pregnancy  ."Hi' 

2.    Public  Funding  of  Abortion 

Although  Roe  *.  Wade  and  other  cases  have  established  a 
woman's  right  to  1 1 rmi nate  her  pregnancy,  there  is  presently  no 
federal  cons t i tut . jnal  right  to  public  financing  of 
abort  ion.  Hi/    The  denial  of  such  funding  does  not  deprive 
wbmen  of  any  consti tutional  right,  including  rights  under  the 
Equal  Protection  CI  auae.iil'    However,  under  ERA  it  is  likely 
that  funding  restrictions  would  be  invalidated  if  certain  estab- 
lished principles  are  applied. 

Like  pregnancy  and  childbirth,  abortion  is  a  procedure 
which  only  women  can  undergo.    Because  ERA  would  probably  ren- 
der sex-based  classifications  suspect  in  the  sense  that  term  is 
used  under  the  Equal  Protection  Clause,  a  law  excluding  abor- 
tions from  a  governmental  1 y- sponsored,  comprehensive  me'Mcal 
program  would  be  subjret  to  strict  judicial  scrutiny,  the 
Supreme  Court  has  already  held  that  the  government's  nterest 
in  fetal  1  He  does  not  become  compelling  until  after 
viabi  I  i  ty.-LiS/    Consequently,  a  law  excluding  pre  viability 
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abortions  from  a  comprehensive  health  benefit  program  might 
well  not  survive  strict  Judicial  scrutiny,  whether  the  program 
is  bated  on  the  state's  interest  in  fetal  life  or  in  encourag- 
ing childbirth  over  abortion.!!!/    Further,  in  view  of  the 
mother's  somewhat  qualified  right  to  terminate  her  pregnancy 
after  viability,  the  same  result  could  follow  for  this  period 
of  gestation  as  wel 1 . 

In  a  very  recent  decision,  a  majority  of  the  Pennsylvania 
Comnonweal  th  Court  upheld  lft*  state's  exclusion  of  funding  for 
abortions  (with  certain  exceptions)  against  claims  that  it 
violfted  the  Equei  Protection  Clause  and  Pennsylvania's 
KRA.-iii  The  court  held  (two  Judges  dissenting)  that  the  exclu- 
sion did  not  involve  a  gender-based  elat sif ication  cognizable 
under  the*  stcte's  BRA*    The  decision  has  been  appealed  to  the 
Pennt "ivsnia  Supreme  Court.    The  fact  that  the  cou-t  was  divi- 
ded -joints  up  the  genuineness  of  this  question  with  respect  to 
the  federal  BRA.    The  case  also  confirms  the  difficulties  of 
fi -^dieting  results  under  BRA.    Further,  one  decision  involving 
a  stun  BRA  by  a  state  intermediate  appellate  court  is  of 
slight  precedential  value.    Especially  is  this  so  since  the 
court  did  iot  apply  the  standard  of  strict  Judicial  scrutiny, 
as  BRA  freems  likely  to  require.  • 

0 •    MiEMa  of  Homosexual  Persons 

An  issue  which  has  caused  concern  is  the  potential  of  BRA 
to  sanction  i  homosexual  lifestyle  by  incorporating  it  In  the 
leg*;;  fabric  in  various  ways,  for  example,  by  compelling  recog- 
i.itiq.i  of  the  marriage  of  homosexual  persons,  and  by  prohibi- 
ting employment  and  like  policies  which  exclude  such  persons 
(••By  «n  employment  by  churches  and  other  religious  organiza- 
tions).   The  implications  are  self-evident  in  the  discussions 
below  of  areas  of  concern  such  ns  ERA's  potential  effect  on 
tax-exempt  status.    The  issue  of  marriage  is  distinct  and 
warrants  separate  consideration. 

Arguments  that  the  refusal  to  perm!  t  samo-'sex  mar r lege* 
constitutes  unlawful  sex  discrimination  have  been  rejectee 
uniformly.  In  denying  such  claims,  court*  generally  have  relief 
upon  the  traditional  definition  and  URige  of  the  term 
"mtrriage"  as  a  heterosexual  union.!!!'    Thus,  p  Kentucky  ourv 
held  that  two  persons  of  the  same  sex  had  no  constitutionally 
protected  right  to  marry.    It  corcluded  that  the  two  women 
involved  were  not  prevented  from  marrying  by  the  statutes  of 
Kentucky,  but  "rather  by  their  own  incapability  of  encoring 
into  a  marriage  as  that  term  ir  defined. vAB.'    Most  recently,  * 
Pennsylvania  Superior  Court  found  that  "history,  public  policy, 
and  ordinary  definition  affciK*  *gaih*t  *xt»twi»icit  of  the .  concept 
of  common  ■&«  marriage  to  include  same  sex  mar M ages ,tt!!l' 
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Perhaps  the.most  relevant  ef.se  for  present  P"P«"  ls 
Singer  v.  Hera  which  was  decided  under  a  state  ERA 

(WaihUton'lubstantially  similar  to  the  proposed 
BRA.iAi?    Singer  held  that  the  statutory  prohibition  J***"9* 
Slme-sex  miTffage,  did  not  violate  the  -tat .  ERA  or  » he  Equal 
Protection  Clause  of  the  Fourteenth  Amendment.    In  the  court  s 
view he  state  ERA  did  not  create  new  rights,  but  merely  man- 
SaJed    5.t«  sting  right,  be  equally  available  to  members  of 
both  sexes.    Because  by  definition  marriage  is  ■  union  between 
a  man  and  a  woman,  the  court  determined  that  the  right  "ttght 
by  applicants  did  not  exist,  and  therefore  they  were  no  Jenied 
a  "right"  (marriage  license)  on  account  of  sex.    The  cou't 
emphasised  the  "state's  recognition  that  our  society  as  a  whole 
vTSIs  marriage  as  the  appropriate  and  J..I  j*'0'  P. 

creation  and  rearing  of  children....    Marriage  exists  as  a 
protected  institution  primarily  because  of  »<»«'«*a»i 
associated  with  the  propagation  of  the  human  race. 
Similarly,  in  a  case  not  involving  an  ERA,  the  court  •»■*•«•' 
Milt  seems  beyond  dispute  that  the  stats  has  a  compel ing 
interest  in  encouraging  and  fostering  procreation  of  the  race 
end  providing  status  and  stability  to  the  environment  in  which 
children  are  raised."-^' 

Some  have  suggested  that  BRA* s  potential  for  Ugl JJ^jjjJ 
marriage  between  homosexual  persons  f  nds  J^Port  In  the  misce 
genatlon  case  of  Loving  v.  United  States.!^-7    In  Lovij!*.  the 
SupJei:  Court  neld  Virginia's  miscegenation  »t.tute.  uncon  tt- 
tutional  under  the  Equal  Protection  Clause  of  the  ?°ur*ee"*h 
XminSment  because  they  were  b.sad  "solely  "P™  dist 'net  on. 
drawn  according  to  race.    The  itatutes  proscribe  general ly 
accepted  cqnduct  if  engaged  In  by  members  of  different 
raceiNM?    The  analojy  to  the  Loving  case  proposes  that  a  low 
permitting  a  man  to  marry  a  woman,  Ml.not  a  man,  «'•■«•»  ■ 
classification  based  solely  on  *hat  u    or  the 

strict  .crutiny  »ta. dard  such  ^classification  is  us  unconsti 
tutional  as  one  based  on  race.  

The  analogy  to  Loving  has  been  rejected  in  at  least  two 
ose.  based  on  the  Tiielaial  nature  of  msrr  age  as  •hetero- 
sexual union.    In  one,  the  court  stated  Loving  does  "«ot 
Indicate  that  all  state  restrictions  on  the  right  tcj""^ 
beyond  reach  of  the  Fourteenth  Amendment.    But  in  c«mion  senee 
and  a  eonnti  t;>tlonal  sense,  ihere  is  a  clear  distinction 
between  a  marital  restriction  based  merely  on  r|ge.  and  one 
bated  upon  ihe  fundamental  difference  In  iex."iS£'    In  Sanger, 
supra,  the  court  found  ».«  the  term  "marriage"  no  sex-based 
cTaslH Ration  which  would  triggsi  appl  i *at ion  of  the 
BfcA. !£?/    This  "definitional  reyponke"  to  the  issue  has  been 
cr. tick  ted  as  producing  a  "ehicken-or-egg  t,^e  of 
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quandary"  ,±2l'  and  as  reflecting  an  anachronistic  understanding 
of  the  marital  i ns t i tut i on.lii' 

A  cautious  assessment  of  ERA  in  this  sensitive  area  of  such 
pastoral   importance  cannot  overlook  the  fact  that  laws,  and  the 
interpretation  of  laws,  necessarily  reflect  the  contemporary 
mores.    What  seems  an  ineluctable  interpretation  of  "sex"  today 
("gender")  may  seem  less  clear  to  some  in  years  to  come. 
Indeed,  tome  commentators  have  already  felt  winds  of  change. 
One  law  professor  has  stated;  "(Tlhe  const  I  tut ional  right  to 
privacy  was  developed  in  Qriswold  v.  Connecticut  iM/  and  its 
progeny  because  the  procr eat  tonal  model  or  sexuality  could  no 
longer  be  sustained  by  sound  empirical  or  conoaptual 
argument.    Lacking  such  support,  the  procreat ional  model  could 
no  longer  ly  enforced  on  tha  grounds  of  the  'public 

moral  Ity.'"-!^'    Another  has  suggested  that  the  extension  of 
the  Qriswold  privacy  rights  to  single  people  "signaled  a  new 
understanding  of  marriage  in  the  background  of  constitutional 
rights.    It's  the  individual  who  has  the  rights,  not  the 
couple,  not  the  status  entity. "ill'    Of  interest  is  the  dissent 
of  ona  judge  in  a  case  which  upheld  the  constitutionality  of 
Virginia's  criminal  sodomy  statute.  151'    He  wrotet     "A  mature 
individual's  choice  of  an  adult  sexual  partner,  in  the  privacy 
of  his  or  her  o*<n  home,  would  appear  to  me  to  be  a  decision  of 
the  utmost  private  and  intimate  concern.    Private  consensual 
tex  acts  between  adults  are  matters,  absent  evidence  that  they 
are  harmful-  Ln  wi  ich  the  state  has  no  legitimate 
interest.  "US/ 

>      As  observed  earlier  in  this  memorandum  (page  8),  the  phrase 
"on  account  of  sex"  should  not  be  construed  other  than  as  re* 
ferring  tfo  gender.    However,   the  developing  constitutional 
"right  of  privacy",  considered  in  light  of  ever-shifting  mores 
and  societal  permissiveness,  opens  the  door  to  a  more  liberal 
construction.    The  phrase  "on  account  of  sex"  has  obvious  in- 
terpretational  latitude. 

C    Tax-Exempt  Status  of  Church  Organisations 

There  are  two  ways  in  which  ERA  could  adversely  afftiot  the 
tax-exempt  status  of  churches  and  their  institutions  and 
organizations.    First,  ERA  could  be  used  to  support  an  extension 
of  the  reasoning  in  Bob  Jones  University  v.  United  gtates  ISl' 
to  deny  tax-exempt  status  under  section  501(c)(3)  or  the 
Internal  Revenue  Code  ("Code"  )Ii£'  to  organisations  that  dis- 
criminate "on  account  of  sex."    Second,  BRA  could  be  interpre- 
ted as  independently  prohibiting  the  government  from  providing 
tax  benefits  to  organizations  that  discriminate  on  the  basis  of 
fiex.    The  first  is  •  matter  of  statutory  construction,  the 
second  of  constitutional  construction. 
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1.    Section  501(c)(3) 

In  Bob  Jones,  the  Supreme  Court  hold  thet  o  privete  educe- 
tlonol  initi  tution  which  followed  recielly  dleor  iminetory  poll* 
olee  beeed  on  rellgloue  beliefs  wee  not  cheri table  within  the 
meening  of  section  501(c)(3)  of  the  Code.    Noting  thet  such 
exemptions  ere  Justified  oq  the  besls  thet  en  exempt  entity 
oonfers  e  publio  benef  1 1  ,-LLi'  the  Court  ooncluded  thet  the 
recielly  dl soriminetory  sohools  (I)  vloleted  the  fundament tl 
publio  polioy  egeinst  reoiel  discr I ml  net  Ion  in  educctlon,  end 
therefore  (II)  could  not  be  deemed  to  oonfer  e  benefit  on  the 
publlo.-LL£'    in  the  Court's  view,  eduoetlon  imnersed  In  reciel 
discriminet ion  is  robbed  of  its  oheriteble  cherecter.  The 
Court  el  so  oonoluded  thet  tte  government's  fundamental  polioy 
egainst  reoiel  dlser imlnetion  In  eduoetlon,  end  its  Interert  in 
denying  Its  support  to  dlsor Iminetory  sohools,  substantially 
outweigh  eny  burden  whioh  denlel  of  tox-oxempt  stetus  fright 
impose  on  the  Institution's  rights  under  the  Free  Exercise 
Cleuse  of  the  First  Amendment  .Hi7    The  Court  notedthet  the 
finenoiel  impeot  on  the  sohools  would  not  prevent  them  from 
observing  their  religious  tenets. ill' 

Perheps  signif leontly,  the  Court  pointedly  observed  that  It 
was  dealing  with  e  religious  school,  not  with  ohurohes  or  other 
purely  religious  institutions,  end  thet  the  governmental 
Interest  was  |o  d«nyl n«  public  support  to  raolal  discrimination 
In  education .112/    Confined  to  Its  facts,  the  Inmedlete  Impeot 
of  Bob  Jones  Is  limited  to  racially  discriminatory  eduoetlonal 
Institutions* 

(•)    The  Church  Itself  -  Clergy 

Under  the  Bofr  Jones  retlonele,  It  oould  be  ergued  thet  e 
church  whioh  limits  Its  clergy  to  men  vloletes  BRA1 s  funds- 
mantel  netionel  policy  egeinst  discrimination  on  aooount  of 
sex,  thereby  negetlng  eny  benefits  the  church  might  otherwise 
oonfer  on  the  public.    If  the  argument  succeeded,  forfeiture  of 
tax-exempt  stetus  would  result  -  at  least  until  the  ellegedly 
disorimlnetory  prectlce  Is  terminated. 

The  Bob  Jones  decision  was  founded  on  the  government's 
compelling  interest  In  eliminating  reoiel  dlsor Imlnetion  In 
eduoetlon.    In  matters  involving  the  Internel  effelrs  of  ohur- 
ohes or  religious  doctrine,  the  government  hes  no  legitimate 
Intercut.    It  Is  well  estebllshed  thet  religious  freedom  under 
the  First  Amencfcnent  enoompesses  the  right  of  religious  bodies 
to  deolde  matters  of  churoh  governenee  and  of  faith  and  doc- 
trine, free  from  stete  Interf oronce.JlS/    Freedom  to  seleot 
clergy  has  been  efforded  federel  constitutional 
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protection.!!!/    Denial  of  tax-exempt  status  to  churches, 
because  of  the  manner  in  which  they  fceloct  clergy,  would  raise 
important  constitutional  questions,  requiring  a  balancing  of 
the  religious  freedom  protected  by  the  First  Amendment  with  the 
policy  against  sex  discrimination  declared  in  BRA. 

I 

A  limitation  on  religious  liberty!  can  be  Justified  by 
showing  that  it  is  essential  to  accomplish  an  overriding 
governmental;  i nterest .ill7    There  Is  ho  question  that  the  loss 
of  tax  exemption  would  place  a  substantial  burden  on  the  free 
exercise  of  religion  by  churches  or  rdligious  orders.    But  such 
a  burden  was  allowed  in  Bob  Jones .    Thb  Courts  have  sustained 
burdens  on  free  exercise  rights  in  other  contexts  when  an  over- 
riding government  interest  required,    under  BRA,  It  would  be 
arguable  that  the  Free  Exercise  Clause  \does  not  require  an 
exception  for  churches  or  religious  orders  from  a  general 
requirement  that  tax  exemption  be  denied  to  organisations  that 
discriminate  on  the  basis  of  sex.     In  the  area  of  race 
discrimination,  at  least  twice  the  Court  has  stated  that  the 
Constitution  tolerates  but  will  not  support  private  d i | c c i rn- 
ination.iJl'    Under  BRA,  Bob  Jones  and  earlier  oimi  ±51'  could 
be  used  to  support  a  contention  that  taxlbeneflts  should  be 
denied  to  churches  that  discriminate  on  the  basis  of  sex,  even 
for  religious  reasons.  \ 

(b)    8ex  Distinctions  in  Bducatlonal  Institutions 

Catholic  schools  which  differentiate  cm  the  basil  of  sex  In 
admissions  or  activities  could  very  well  be  the  target  of 
efforts  to  extend  the  Bob  Jones  reasoning  beyond  racial  discrim- 
ination to  sex  discrimination.  \ 

The  passage  of  BRA  would  surely  bolster!  the  argument  that 
single-sex  private  schools,  or  private  schools  that  otherwise 
differentiate  on  the  basis  of  sex  (e.g.  ,  InUhe  level  of  extra- 
curricular activities  offered),  violate  fundamental  public 
policy,  one  of  the  two  critical  elements  In  It  he  Bob  Jones 
rationale.    The  other,  i.e.  that  such  schools  should  not  be 
deemed  to  confer  a  publ le  bonef I t,  might  alsfc  be  supported  by 
BRA.    It  could  be  argued  that  sexually  discriminatory  schools 
exert  a  pervasive  influence  over  the  entire  Educational 
process,  outweifhing  any  public  benefit  that  Ithey  might  other- 
wise provide. ill'    Thus,  under  the  rcascntng  of  Bob  Jones ,  the 
tax-exempt  status  of  such  schools  may  wMl  be  I  Jeopardised. 

Seminaries  and  novitiates  differ  from  other  Catholic 
schools,  and  the  schools  in  Bob  Jones,  \u  that  their  primary 
function  is  the  education  and  training  of  pr lasts  and  numbers 
of  religious  orders.    Thus,  the  Bob  Jonct  reasoning  seems  less 
relevant.    However,  as  with  churches,  It  tould  be  argued  that 
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seminaries  and  novitiates  that  differentiate  on  the  basis  cf 
sex  are  not  entitled  to  tax  exemption  under  section  5<H(cH^) 
because  they  violate  the  fundamental  public  policy  of  ERA. 

(c)    Other  Church  Organisation!  -  e.g.,  Hospitals 
and  Social  Welfare  Agencies  7 

Whether  the  Bob  Jones  reasoning  could  logically  be  extended 
to  discrimination  in  charitable  areas  other  than  educat  ionXM' 
presents  another  difficult  question.    Organisations  that, per- 
form public  service  functions  (e.g. ,  hospitals  and  locial  wel- 
fare agencies)  are  similar  to  educational  institution*  in  their 
broad  public  purpose.    If  they  discriminate  on  the  basis  of  sex 
(e.g. #  by  refusing  to  perform  or  fund  abortions),  £hey  could  be 
said  to  violate  fundamental  public  policy  thereby/meeting  the 
first  criterion  of  Bob  Jones.    As  in  Bob  Jones,  It  could  also 
be  argued  that  their  practices  undermine  whatever  benefits  they 
confer  on  the  public.    Thus,  ERA  could  extend/ the  Bob  Jones 
reasoning  to  charitable  organisations  other/than  educational 
institutions.    As  previously  noted  for  the/other  categories,  it 
is  questionable  whether  these  organisations  could  successfully 
raise  free  exercise  defenses  in  the  event  of  denial  of  tax 
exemption.  / 

"5£ 
"T 


2 •    ERA  as  an  Independent  Source  / 
for  Denial  of  Tax-Exempt  Statu* 

The  previous  discussion  focurfed  on  the  effect  of  ERA  on  the 
interpretation  of  section  501(c)(3)  of  the  Code.    The  issue 
here  is  whether  ERA  woulu  operate  \  n dependent  I y  to  prevent  the 
government  from  extending  tax  /exemption  to  organisations  that 
discriminate  on  the  basis  of  ^ex.    Neither  the  legislative 
history  of  ERA  nor  relevant  £ase  law  provide  definitive  guid- 
ance on  this  point.    By  analogy  to  equal  protection  principles, 
there  are  two  theories  upon  which  it  could  be  argued  that  BRA 
prohibits  the  grant  of  tax  exemptions  to  discriminatory 
organizations,  namely  (i)  through  the  application  of  the  "state 
action"  doctrine,  and  (ii)  through  the  adoption  of  a  standard 
under  ERA  which  prohibits  the  government  from  aiding  discrimi- 
natory institutions. 

(a)    State  Action 

Current  state  action  principles  developed  under  the  Four- 
teenth Amendment  (discussed  above  at  pages  9  and  10)  require 
some  nexus  between  the  government  and  the  oi acr imi natory  prac- 
tice of  a  private  organisation  before  the  latter  will  be  trea- 
ted as  state  action.    The  Supreme  Court  recently  held  that  the 
grant  of  substantial  funds  to  a  private  school  did  not  so  in- 
volve a  state  government  in  the  Internal  decisions  of  that1 
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school  f*_to  warrant  treating  those  decisions  as  state 
act ion.ilg/    Despite  some  earlier  lower  court  decisions  to  the. 
contrary,!!!/  under  ourrent  state  action  principles  it  is  not 
likely  that  the  discriminatory  acts  of  a  private  organisation 
would  be  considered  state  action  merely  because  that  organisa- 
tion reoeives  a  governmental  benefit  in  the  form  of  a  tax 
exemption,  unless  there  is  also  significant  governmental 
Involvement  In  the  discriminatory  acts  themselves. 

(b)^  Aid  to  Discriminatory  Institutions 

Arguably,  BRA  could  be  Interpreted  as  prohibiting  govern- 
mental programs  whloh  have  the  practical  effect  of  providing 
aid  to  discriminatory  insti tutlons.il!  There  is  Prtoodent  in 
the  equal  protection  area  to  support  this  oontent ion. i-52/  in 
Bob  Jones,  however,  the  Court  did  not  reaoh  an  analogous  ques- 
tion,  i.e.  whether  denial  of  tax-exempt  status  to  racially 
discriminator^  schools  Is  Independently  required  by  the  equal 
protection  component  of  the  Fifth  Amendment .ill'    Thus,  until 
the  Court  finally  resolves  the  issue,  equal  protection  prece- 
dents provide  no  definitive  guidance  as  to  how  BRA  would  Inde- 
pendently affeot  tax  exemption. 

Beoause  of  the  potentially  devastating  impact  that  loss  of 
tax  exemption  could  have  on  churches  and  their  Institution*, 
clarity  Is  sorely  needed  on'  this  Issue.    Bob  Jones  demonstrates 
clearly  that  free  exercise  rights  can  be  burdened  In  the  area 
of  race  discrimination. 

D.    Government  Aid  Programs  -  Participation 
of  Church  Organisations  . 

Churohes  and  their  related  organisations  participate  in 
numerous  federal  and  state  aid  programs  Involving  substantial 
funds.    Programs  of  particular  Importance  include  education, 
health  and  soolal  services.    In  the  absence  of  statutory  prohi- 
bitions against  sex  discrimination  In  aid  programs,  would  BRA 
independently  preclude  participation  by  organisations  which 
differentiate  on  the  basis  of  sex  (e.g. ,  hospitals.  In  relation 
to  abortion  procedures j  schools  whose  admission  policies  or 
programs  differentiate  between  the  sexes;  and  church  agencies 
whloh  exclude  women  from  Its  ministry)?    The  answer  to  that 
question  Is  governed  by  considerations  already  discussed  In  the 
area  of  tax  exemption. 

As  already  indicated,  mere  receipt  of  governmental  benefits 
would  not  establish  the  neoessary  nexus  with  the  discriminatory 
aots  of  the  private  organisation  for  state  aotion  purposes.!!*/ 
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It  is  more  likely  that  BRA  could  be  interpreted  es  prohibiting 
governmentel  programs  from  providing  old  to  institutions  thet 
diiorlminete  on  the  bests  of  sex.    A  slmllcr  result  v?es  reeehed 
in  en  earlier  rectal  discrimination  oese  under  the  Equal 
Protection  Clause. ±21'    Only  recently  e  lower  court  concluded 
thet  the  federal  government  could  not,  consistent  with  the* 
equel  protection  guerontees,  provide  funding  to  s tete. agcno I es 
which  engeged  In  raolelly  discriminatory  preot Ices .112/  By 
enelogy,  e  similar  result  could  be  expected  under  BRA.    As  with 
tex  exemption,  the  result  could  be  the  same  even  where  an 
orgenlsetlon  discriminates  for  religious  reesons. 

N 

B.    Stetutory  Ant idlscr Irelnetlon  Provisions  - 
Exceptions  pcscO  on  Religious  Belief 

Questions  heve  been  relsed  concerning  the  potential  Impact 
of  BRA  on  religiously-based  statutory  exceptions  to  ent Idls- 
cr tmi  net  ion  provisions .121'    For  example.  Title  iX  of  the 
Bduoetlon  Amendments  of  ltTI  prohibits  dlsorlmlnet ton  on  the 
besis  of  aexAln  eduoetlon  programs  receiving  federel  f inenclel 
assistance.!!*/    However,  Title  IX  does  not  epply  to  en  Insti- 
tution whioh  is  controlled  by  a  religious,  orgenlsatlon  If  com* 
pllenoe  would  contravene  Its  religious  tenets.!!!'  Further, 
the  Church  Amendment!!!'  el  lows  hospitals  pert lolpeting  In 
certeln  .ederel  programs  not  to  perform  abortions  or  star  Luxa- 
tions, Md  Title  VII  of  the  Civil  Rights  Act  of  1964,  1S5J 
which  prohibits  sex  discrimination  in  employment,  does  not 
require  en  tmplOXfC  to  pay  for  heel th  insurance  benefits  for 
most  ebort Ions. 112/ 


In  essesslng  the  Impeot  of  BRA  on  these  exceptions,  a  fun- 
damentel  principle  must  be  kept  in  mind,  *l .e.  neither  Congress 
nor  e  stete  can  enact  a  lew  thet  denies  a  right  guaranteed  by 
the  Constitution.!!!'    The  Court  has  recently  held  thet  en 
exception  In  Title  IX  for  the  amissions  policies  of  certeln 
single-sex  publio  undergroduoto  institutions  did  not  exempt  c 
publio  nursing  sohool  from  Its  obligation  under  the  Bqual  Pro- 
tection Cleute  of  the0Pourteenth  Amendment  not  to  deny  males 
the  right  to  enroll.!!!'    Thus,  for  example,  If  BRA  were  Inter- 
preted es  prohibiting  government  funding  of  orgeniset ions  thet 
dlserlmincte  on  the  besis  of  sex  for  eny  reeson,  an  exception 
suah  es  the  religious  tenet  exception  In  Title  IX  would 
probably  be  Invalidated. 
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VII  i.  CONCLUSION 


To  be  sure,  tht  present  itete  of  the  lew  proscribing  sex 
diicr iminktion  reflects  contemporary  enlightenment  end  growth. 
Further,  there  Is  no  indication  thet  there  is  not  more  progress 
to  come.    On  the  other  hend,  there  Is  elso  no  essurenoe  that, 
the  nscssssry  progress  will  be  etteined  with  the  dispatch  it 
deserves.    Essentially  en  overley  upon  the  equel  protection 
components  of  the  Fifth  end  Fourteenth  Amendments,  BRA  would 
fortify  the  existing  equel  protection  guarantee*  vis  a  vis  sex- 
based  discrimination. 

It  cannot  be  geinsaid,  however,  thet  BRA  la  also  burdened 
by  potentiel  collateral  effects  which  ere  probably  unintended 
-by  many  supporters,  and  which  may  Justifiably  be  regarded  by 
many  as  undesirable,  and  even  alarming.    It  is  not  possible  to 
foreoest  all  its  effects  with  reasonable  precision,  a  reality 
wrought  in  pert  by  the  'dynamics  involved  in  the  complex  Inter- 
ploy  between  BRA  and  other  principles  of  lew  which  will  govern 
the  Judicial  interpretive  process.    However,  for  all  the 
reasons  discussed  In  tt^ls  memorandum,  in  the  present  state  of 
the  law  and  BRA1 s  leglsletive  history,  there  Is  no  reasonable 
doubt  of  Its  uncertain  and  far-reaching  adverse  Implications. 
As  for  the  legislative  history,  It  Is  a  particular  cause  for 
regret  that  the  debate  too  often  reflects  a  desire  to  Imbue  the 
BRA  with  a  purposeful  ambiguity,  and  a  willingness  to  abdicate 
legislative  responsibility  In  favor  of  the  Judiciary. 

In  the  ebsenoe  of  cjlerifying  amendment s,X22/  or  the  less 
secure  means  of  clarifying  legislative  history,  it  is  fair  to 
'icy  that  ratification  c(f  BRA  would  set  in  motion  a  potent  con- 
stitutional force,  with  potent  lolly  undesirable  as  well  aa 
desirable  results,  whose  meaning  and  effect  would  be  as  much  a 
produot  of  skillful  advocacy  and  Judicial  predilections  as  of 
the  will  of  the  people.    This  is  a  matter  of  profound  consti- 
tutional concern.    A  due  regard  for  our  national  repository  of 
the  powers  of  government  and  the  rights  of  the  people  demands 
precision  both  of  purpose  and  expression.    It  is  true,  of 
course,  that  it  is  not  possible  to  draft  an  BRA  in  a  way  which 
makes  Its  future  application  entirely  predictable.    Bvery  con- 
tingency oennot  be  envisaged.    On  the  other  hand,  it  is 
possible  to  draft  an  BRA  which,  illumined  by  a  well-focused 
legislative  history,  will  evoid  major  pitfalls  which  are  now 
readily  i dent  if table.    Unlike  statutes  which  are  always  subject 
to  amendment  by  the  legislature  when  deficiencies  appear,  if 
BRA  is  retified  its  course  end  effect  will  be  in  tHl  hands  of 
the  Juditiel  brenoh. 
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There  is  no  concern  which  cannot  be  resolved,  at  least 
suostsntislly,  while  still  preserving  the  integrity  of  the 

^H^lS  !ndJ?,nd?6d  goa,f  wh,oh  women  "•k  t0  •ohl eve  and  to 
which  their  dignity  entitles  them.  I  would  counsel  construc- 
tive endeavors  to  aohieve  greater  clarity  In  service  to  those 
goals.    Became  the  legal  analysis  related  to  these  issues  is 

!nin?T£  *?:  M1,otXn  op,n  t0  hon,,t  d»"«r«noes  of  informed 
opinion,  the  effective  level  of  resolution  is  that  of  oonsensus 
on  policy  and  draftsmanship  -  not  legal  disputation.1    If  there 
if!5e""*ni.on  th*  Poll°y  *o  be  established,  that  should  be 
straightforwardly  addressed.    If  there  is  not,  good  faith  will 
find  a  way  to  express  the  policy  in  reasonably  dear  and  effec- 
tive terms,  buttressed  by  meaningful  legislative  hJ story. 


General  Cbunsel 
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U.8.  150,  171  (1079). 

Mississippi  University  for  Wotacn  v.  Hogen,  460  U.S.  710, 
714  (1001).  ' 

Klrohberp  v.  Peenatra,  450  U.S.  455  (1001). 

Wengler  v.  Drugglata  Mutual  Ins.  Co.,  446  U.S.  141  (1900). 
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27.  Stanton  v.  Stanton,  431  U.S.  7  (1975), 

2S.  Weinberger  v.  Wiesenfeld,  420  U.S.  636  (1975), 

29.  Frontioro  v.  Riehardtfon,  411  U.S.  677  (1973). 

50.  Reed  v.  Reed,  404  U.S.  71  (IflVk). 

51.  City  of  New  Orleans  v.  Dukei,  427  U.S.  297,  301  (1976). 

32.  Colorado?    "Equality  of  rights  under  the  law  shall  not  be 
aenied  or  abridged  by  the  State  of  Colorado  or  any  of  Its 
political  subdivisions  on  aeeount  of  sex."   Colo.  Const., 
Art,  II,  129  (1972)|  Ha  walls    "Equality  of  rights  under  the 
law  shall  not  be  denied  or  abrldgod  by  the  state  on  aeeount 
of  sex. "   Hawaii  Const.,  Art.  1,  121  (1972)|  Maryland! 
"■quality  of  rights  under  the  law  shall  not  be, abridged  or 
denied  beeause  of  sex."   Md.  Const.  Deol.  Rfts.,  Art.  40 
(1972)|  Massachusetts!    "Squall ty'  under  the  law  shall  not 
be  denied  or  abridged  beeause  of  sex,  raee,  eolor,  oreed  or 
national  or  If In."   Mass.  Const.,  Part  1,  Art.  1  (1970)|  Mew 
Hampshire!    "Equality  of  rights  under  the  law  shall  not  oa 
denied  or  abridged  by  this  State  on  aeoount  of  raee,  ereed, 
eolor,  sex  or  national  origin."   M.H.  Const.,  Part  I,  Art. 

2  (1974)|  Pennsylvania!    "Squill ty  of  rights  under  the  law 
shall  not  be  denied  or  abridged  in  the  Ceomonwealth  of 
Pennsylvania  beeause  of  the  sex  of  the  individual."  Pa. 
Const.,  Art.  I,  S2S  (1971)!  Texas!    "Equality  of  the  law 
shall  not  be  denied  or  abridged  . beeause  of  sex,  raee, 
eolor.  ereed,  or  national  origin."   Tx.  Const.,  Art.  I,  S3a  ' 
'  (1972)1  WashlPtton!    "Equality  of  rights  and  responsibility 
under  the  law  shall  not  be  denied  or  abridged  on  aeoount  of 
sex."    Mash.  Const.,  Art.  XXXI,  SI  (1972). 

33.  Bee  Rand  v.  Rand,  2S0  Md.  SOS,  374  A.Sd  NO  (1977>i 
Commonwealth  v.  Butler,  4SS  Pa.  SSS,  326  A. 2d  SSI  (1974)$ 
Darrln  v.  Could,  SS  Wash.Sd  SSS,  S40  P. 2d  SSS  (1S78). 

34.  B.i..  Seattle  v.  Buehanan,  90  Wash. 2d  SS4,  964  P. 2d  SIS 

Tiffs).  • 

36.     Fischer  v.  Dept.  of  Publie  Welfare,  No.  263  CD.  1961,  slip 
op.  at  14-16  (Pa.  Conraw.  Ct.  Sept.  20,  1SS4),  appeal 
docketed,  No.  67-MD-1964  (Pa.  Oet.  3,  1964). 

36.  See  People  v.  Qreen,  163  Colo.  26,  614  P. 2d  769  (1973) 
Tmandating  "elosest"  Judicial  scrutiny) $  Commonweal t>»  v. 
King,  372  N.E.2d  196  (Mass.  1977). 

37.  People  v.  Salinas,  161  Colo.  171,  661  P. 2d  70$  (167b). 
36.     B.t..  Holftnan  v.  Olim,  69  Haw.  246,  S61  P. 2d  1164  (1976). 
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3$.      State  v.  Rivera,  42  Haw.  120,  612  P. 2d  $26  (1980). 

40.  Maretr  v.  Bd.  of  Trustees,  North  Porest  I.S.D.,  538  S.W.2d 
201  (Tx.  Civ.  App.  1976). 

41.  Pinlay  v.  State,  527  S.W^d  553  (Tx.  Cr.  App.  1976). 

42.  See  Buekner  v.  Buekner,  4L6  A. 2d  171  (M.H.  1990). 

43.  42  U.S.C,  92000-2(e)(l)s    "It  ahall  ba  an  unlawful 
employment  practice  for  an  employer  —  (i)  to  fall  or 
rafuae  to  hire  or  to  discharge  any  Individual,  or  otherwise 
dieerlmlnata  afalnat  any  Individual  with  raapaet  to  his 
compcnset Ion,  terms,  conditions,  or  privileges  of 
omplovment,  beeeuae  of  aueh  Individual^  race,  color, 
religion,  aai  or  national  origin....* 

44.  See  General  Electric  v.  Gilbert,  429  U.S.  125  (1977). 
Title  VII  wea  emended  In  1979  to  overturn  the  Gilbert 
decision.    20  U.S.C.  fl000e(k)>  aee  [1979]  U.S.  Code  Cong. 
6c  AdHin.  Newa  4749. 

45.  A  almllar  prog nency-beaed  exeluaion  In  e  atate  dlaablllty 
compensation  program  wea  held  not  to  eonatltute  aex 
dlaerlml nation  violet  I ve  of  the  Bquel  Protection  Cleuae  of. 
the  Fourteenth  Amonotoent.    The  eourt  found  ne  flak  from  ' 
which  men  ware  protected    end  women  were  not,  end  vice 
verse.    Qcdeldlg  v.  Alello,  417  U.S.  494  (1974).. 

49.     Title  29  U.S.C.    f  1349(3)  pleeea  In  the  federel  oourta 

aetlona  M(l)  To  radreaa  the  deprivation  . of  eny  right, 
privilege  or  Inmunlty  aaoured  by  the  Conatltutlon  of  the  i 
United  Stetea  or  by  any  Act  of  Congrats  providing  for  equal 
rJxhta  of  citiieni  ....    [empheala  added]."    Title  29 
U.S.C.  11441  authorises  the  removel  to  federel  eourt  of  en* 
eetlont 


(1)  Afalnat  eny  person  who  la  denied  or  eennot  enforce  In 
the  oourta  of  auoh  State  e  right  under  eny  lew 
providing  for  the  equal  civil  rights  of  clt liens,  or 
of  the  United  Stetea,  or  or  ell  peraona  within  the 
jurisdiction  thereof) 

(2)  Por  eny  act  under  color  of  euthorlty  derived  from  eny 
lew  providing  for  equel  rights,  or  for  refuel ng  to  do 
eny  eot  on  the  ground  thet  it  would  be  Inconsistent 
with  such  law.    (empheala  added]. 

47.      See  Chapman,  supra  note  17.    See  elao  Georgle  v.  Reohel, 

J*i  U.S.  780  TTOilh  Blue  v.nCreT?T505  P. 2d  930  (4th  Clr. 
1974);  McGulde  v.  Amreln,  101  P.  Supp.  414  (D.Md.  1951). 
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48.  Black's  Law  Dictionary  defines  "sax*  as  "ftlhe  sum  of  the 
peculiarities  of  atructura  and  f unctionthat  distinguish  a 
mala  from  a  female  organism)  tha  eh-ract*r  of  baing  mala  or 
female."    Black1  a  Law  PI  at  Ionary  (5th  ad.)  at  1333. 

49.  Sanator  Hatflaldt    "By  allmlnatlng  gander -based 

alaaaif i eat ions  In  tha  law  whleh  specifically  deny  equality 
of  rights,  every  Federal  or  State  law  whleh  makes  a 
discriminatory  distinction  would  ba  Invalid  undar  tha  equal 
righta  cmandtaent."  Senator  Soobtori  "It  will  atand  aa  a 
statement  of  our  belief  aa  a  country  that  discrimination 
based  oa  the  Immutable  faat  of  a  person's  gendar  will  not 
be  allowed."    Senator  Tsoniatt  "B1A  Is  necessary  because 
thousands  of  Federal,  state,  and  local  atatutea  -  by  law  - 
treat  American  eltlsena  differently  depending  upon  their 
sei."  tenator  tarbanesi  "The  UA  is  bared  on  the 
fundamental  proposition  that  eex  should  not  be  a  factor  In 

»f  woman  or  of  men  . •••• 
_lva  constitutional  foraa  to 
government  at  all  level  a  ahoulb 
treat  woman  and  man  aa  Individuals  having  equal  righta 
undar  tha  law."  If  Cong,  lec.  >  supra  note  3,  at  8535, 
S939,  B919,  §317,  SSlFT^ 


91. 


99. 


determining  the  local  righta  of 
Senator  Cranatoni  "It  would  glvt 
ine  basic  principle  that  govern 


90.  _Id.  at  S999. 
91. 


S.  lap.  No.  93-519,  supra  note  9,  at  47,  el  ting  testimony 
by  Frof •  Faut  Freunti  or  Harvard  Law  School  and  Frof.  Jtmes 
White  of  tha  University  of  Michigan  Law  School. 

Sao  o;  Hat  oh,  Tha  loual  llthte  Amendnont.  Myths  and 
lealltloa.  at  11-11  Villi?  Bavilaaoua.  The'lBA  In  boosts  - 
What  can  It  Mean  for  Church  Lawt.  34  Cath.  Law.  191,  117- 

iia  nwrwn 

gearings  on  S.J,  tes.  10  before  the  Subeomm.  on  the 
onstliution  of  the  senate  cowro.  on  the  Judiciary,  99th 
cons.,  id  Sess.  (May  19  and  June  ll,  1994)  (statements  by 
Frof.  Bajmond  Maraln  of  Catholic  University  Law  School, 
Frof.  Butane  Hlckok,  Jr.,  of  Dickinson  Col  logo  and  Canter 
for  tho  Study  of  tho  Constitution,  and  Frof.  Lynn  Wardla  of 
Er Ingham  Toung  University  Law  School). 

See  Grossman  v.  Board  of  Bdueatlon,  11  F.B.F.  Caaaa  1194 
TITto.J.  1979),  aff'd.  999  F.3d  319  (3d  Clr.),  cart,  denied, 
419  U.S.  997  (1979)1  Sontncrs  v.  Budget  Markatlng,  Inc.,  4*7 
F. 3d  749  (SthClr.  1991)  (transseiual  lsm)|  Blum  v.  Gulf  Oil 
Corp.,  997  F.ld  999  (9th  Clr.  1979)  (homosexual  I ty)|  Smith 
v.  Liberty  Mutual  Ina.  Co.,  399  F.  Supp.  1099  (N.D.Ga. 
1979),  aff'd.  999  F.ld  919  (9th  Clr.  1979)  (effeminate 
behavior  in  mala  job  appl leant);  Holloway  v.  Arthur 
Anderson  &  Co.,  999  F.ld  999  (9th  Clr.  1977)  (trans- 
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soxuslism),  Voylt»  v.  Ralph  K.  Davits  Mtdicsl  Ctnttr,  403 
P.  Supp.  431  (N.D.Cal.),  afPd,  570  P.  2d  304  (9th  Cir. 
1979)  (transsexual Ism). 

00.      Powell  v.  Roads,  430  P.  Supp.  309,  371  (JD.Md.  1977)  (malt 
employee  living  as  woman  as  prerequisite  to  sex-ehange 
oporatlon).    Judicial  Inttrprttat Ions  of  tho  ttrm  "sex"  as 
"iindir"  wort  bastd  In  part  upon  subsequent  ltglslatlvt 
history  Involving  numorous  unsuccessful  atttmpts  to  amend 
Tltlo  VII  to  Include  a  sptelfle  provision  eovering 
dlserlral nation  on  tho  basis  of  "sexual  prtf erenee."  too 
Bourn  rt.  supra  noto  94, .  at  799. 

99.      But  IM  Drononborg  v.  Ztoh.  741  P. Id  1999  (D.C.  Cir.  1994), 
whtrt  tho  eouri  hold  that  tho  constitutional  right  of 
prlvaoy  414  not  Ineludo  tho  right  to  ongago  In  homosexual 
conduct  and  upheld  the  U.S.  Navy*s  discharge  of  an 
Individual  for  engaging  In  homosexual  oonduet. 

w*     ytiTO?r  a  Th>rd  ~  Inttfn<lttonal  Piqtionarv  (unabridged) 
09.      Bee,  t  r  .  Personnel  Afrilnlatrator.  supra  note  39,  at  379. 

09.     Washington  v.  Davis,  434  U.S.  339,  340  (197*)  (employment 
test  that  had  disparate  Impaet  on  minor. Ms*  upheld). 

Personnel  Adnlnlttrator,  suoral  note  33. 


Hwlnp  on  H.*.J.  *oa.  1  WW*  Bubooam.  on  Civil  and 
uonsiiiunonai  atyhts  of  tnsB  juse  Coma,  on  the  Judiciary, 
slih  cong.,  ist  jess.  (Ooiobtr  19  and  Kovtmbtr  I.  lWTT* 


■  mii  ■ —    --  rrtt  cm—,  on  tne  Judicial 

ism  cong.,  itt  Sees.  (Ooiober  19  and  Kovtmbtr  I,  ltfl) 
(testimony  of  Professors  Thome  i  I.  Bmtrson  and  Ann  W. 
Prtednan). 

i 

01.      8m  Norwood  v.  Harrlaon,  411  U.S.  4SS  (1070),  and'oaaaa 
ellad  therein.    Norwood  has  ndt  b.ot&ov.rrul.d  by  th. 
Court.  ▼ 

ft'JL*"*1  BlMk            Am* ii|  Ine.  v.  Voldo,  Tit  P.Sd  $40 
tli?*(?tl4)IM*     fl*ft-  d*nl*d'   "•»•   .  »04  S.Ct. 

•4.     Tho  Supromo  Court  has  Indleatod  tJhoro  la  an  aqulvaiaat 

•qua!  protection  eompon.nt  Impllelt  In  tho  Fifth  Amondmant, 
•ml Oh  limit,  tho  federal  fovariimant.    Saa  Regan  v  Taxation 
7iiJ«?tpr*,tntat,on»  4il  l4,»  iMnnbt.  lttT,  lttt  n.t 

\ 1 SS  J / • 

OS.      Bltm  v.  Yaretaky,  497  U.I.  Ml,  1004  (100S). 
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ft.  _Id. 

f7.     id.  at  1005.  1 

OoT     Randal 1 -Baker  v.  Kohn,  407  U.S.  030.  030  (1003). 

00.     Gllmora  v.  City  of  Montgomery,.  Alabama.  417  U.S.  000,  074 
(1070). 

7C.     See  Lug  a  r  v.  Bdmondaon  Oil  Co.,  Inc.,  407  U.S.  OSS  <1003)| 
Adlekes  v.  8.H.  Kraaa  Co..  300  U.S.  144  (1070). 

71.     Burton  v.  Wilmington  Parking  Authority,  3ft  U.S.  710 
( 1 001 ) . 

71.     Shall  ay  v.  Kraemer,  334  U.S.  1  (1040). 
73.  \  Randal 1 -Baker,  supra  nota  00. 
74. 


70. 


Thaia  six  Amentaents  tohieh  hava  an  enforcement  provision 
similar  to  tha  IRA  ara  tha  Thlrtaanth,  Fifteenth, 
Nlnataanth,  Twenty-third,  Twenty- fourth,  and  Twan ty- sixth 
Amendments.   je£  S.Rep.  03-000,  supra  nota  3,:  at  SO.  Tha 
only  dlffaranaa  In  tha  in  for  cement  provision  of  tha  lattar 
amendments  la  tha  placement  of  tha  clause  "by  approprlata 
legislation"  at  the  end*  rat  ha  r  than  In  tha  mlddla,  of  tha 
section.    We  aan  aaa  no  Intended  textual  dlffaranaa  In  tha 
plaaamant  of  tha  alausa.    In  althar  location  it  modi  flat 
tha  Inflnltlva  "to  enforce"  and  answers  the  question  "how. " 

70.      SO  U.8.C.  SSSOlf  4S  U.S.cl  S1003.    There  la  nalthar  a 

prlvata  rlfht  nor  a  statutory  right  to  task  damages  undar 
tha  Civil  Rlfhta  Act,    LylW  v.  VII Ufa  of  Go  1  dan  Vallay, 
310  P.  Supp.  00S  tO.  Mlna.  1070). 

70.     Strauder  v.  Wast  Virginia,  \l00  U.S.  303,  307  (1000).  But 

sai  Ex  Parts  Virginia,  100  U.S.  330,  347  (1000)  (Fourteenth 
Amendment  to  aaaura  "equal  rights  to  all  perrons"), 

77.     R.f..  Caban  v.  Mohaimed,  441  U.S.  300  (1070). 

\  j 
Bjr.,  Lyon  v.  Temple  Unl  vera  I  ty,  843  F.  Supp.  137S,  1370  ! 
TO.  Pa.  100S)|  Walk§r  v A  Hail,  300  F.  Supp.  1304,  1300  j 
(W.D.  Ok.  1070)  (three-Judge  court),  rov'd  on  other  grounds 
subnonj.,  Craig  v.  Boran,  430  0.8.  10ft  (lift).    Although  fl 
u.s.c.  01003  provldaa  a  causa  or  aatlon  for  aax 
discrimination,  by  eontraat,  43  U.S.C.  S1001,  by  Ita  own  , 
tarms,  la  llmltad  to  raalal  discrimination  and  may  not  ba 
uaad  to  challenge  alleged  aax  discrimination,    Runyon  v. 
MeCrary,  4S7  U.S.  100,  107  (1070). 

\ 
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ft.     lis  ins  v.  Thiboutat,  44*  U.S.  I,  4,         (1910)  (Social 

Steurlly  Act  violations  within  scops  of  4t  U.S.C.  11913 
sot  Ion).    Tha  Court  axpraaaly  rajaotad  ah  srftimtM  that 
Civil  Rights  Act  lawsuits  ara  llmltad  to  dlvll  rights  and 
aqual  prottetlon  laws. 

St*     Ivan  whara  a  statata  did  not,  in  so  many  words,  provlda  a 
raattdy,  a;aoart  too  Id  I  afar  a  rwasdy  aadar  tha  statuta  if 
ana  would  ba  aonslstant  with  tha  apparant  Intant  of  tha 
Coafrsss.    por  axampla,  la  Cabal!  v.  Marhhmn.  IIS  U.S.  4S4 
(1141),  tha  Court  allawad  raaovary  or  a  3aS«  for  salaura  of 
proparty  la  World  Iter  11  undar  a  statuta  Hail  tad  to  dabta 
axlstlaa  In  World  War  1.    Saa  also  MaQhaa  v.  Unltad  Statas, 
114  F.Sd  1S1,  111  (Id  CIr.TITtrTtaaad,  J. )♦    Thus,  ona 
aamaaatator  has  ranarkad  that  Judgas  do  not  asaassarlly 


laal  bound  by  rigid  form  whan  thay  ballava  Justlos  dletatas 
Yala  L.J.  411  (1S4T),  oaatad  in  1A  SulliarlandT  auprq  nota 


t,  at  4ST  • 

SI*     S$i  Eatxanbaah  v.  Morgan,  SS4  U.S.  S41,  SSt-Sl  (1SSS)| 

Straudar.  saora  nota  TS>  at  ISS-T.    Tha  safotawaant  powar 
\  undar  Aa»n4aants  Is  Ilka  tha  powar  tha  Congras*  an  Joys 
\  undar  tha  Constitution  -  to  naka  laws  "naaassary  and 
propar*  to  tha  artlaulatad  powars.    Any  law  raasohably 
ralatad  to  tho«t  purposas  will  ba  uphold.  Kataanbaeh. 

SI.     fat  South  Carolina  v.  Eataanbaah,  SSI  U.S.  SSI  (fSSS). 

SI.     latnanbaah.  supra  note  SI,  at  S4S-4I,  SSI  n.  IS.  Saa, 
ajN,  ArrWt  v.  tirlssOl,  SST  F.Sd  1IST  (4th  Clf.  llfT), 
lonJ  v.  Stanton,  SS|  P.ld  ITS  (Tth  Clr.  1STT).  leart. 
dsn I ad.  41 S  U.S.  SIS  (1ST!).   Mora  Important Iflior  (( 
purposas  of  our  analysis,  tho  anforaamant  provision  doas 
not  allow  tha  Congrass  to  "rastrlst  or  abrogata  or  dlluta" 
any  of  tha  rights  guaraataad  by  tha  substantia  provisions 
but  only  to  protaat  or  axtand  that  aubatanaa  by  any  maana 
"naeassary  and  propar. ■   Saa  Katianbaoh.  supra  nota  SI,  at 
SSI  n.  IS. 

14.     Straudar.  auoro  nota  TS,  at  1ST. 

SI.     Whathar  a  prlvata  right  of  set  Ion  would  ba  Infarrad  in  any* 
glvan  Instanaa  would  dapand  on  a  walghlng  of  four 
faetorst    Whathar  1)  tha  atatuta  waa  anaetad  for  tha 
spaalal  boAaflt  of  a  alaaa  whlah  Inaludad  tha  plaintiff,  I) 
tha  laglslatura  Intandad  to  araata  a  prlvata  right  aa 
avidanead  In  tha  laglalatlva  hlatory,  I)  tha  axlstsnoa  of  a 

frlvata  right  of  aatlon  would  ba  aonalatant  with 
fcglslatlva  polley,  and  4)  a  prlvata  right  would  ba 

(vlll)  \ 
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inappropriate "because  of  overriding  State  concerns.  Cort 
v.  Ash,  422  U.S.  SI  (197S*.    In  later  eases,  the  Court  has 
focused  heavily  on  Congress9  intent  as  the  key  element  of 
the  analysis.    Middlesex  Cty.  Sewerage  Auth.  »•  Nat.  Sea 
Clamners.Ass'n,  493  U.S.  I,  IS  (19S1). 

II.      In  Cannon  v.  University  of  Chics to.  441  U.S.  477  (1979). 
the  legislation  in  question  was  Title  IX  of  the  Education 
Amenftncnts  of  1971.    SO  U.S.C.  fllll. 

17.     8.  Rep.  Mo.  91*119.  supra  note  S,  at  10*11. 

II.     B.  Brown,  A.Freedfoan,  H.  Rati,  A.  Price,  Woman's  Rights 
and  the  Law  -  The  impact  of  the  BRA  on  State  Laws.  iMl 

11977). 


19. 


A.    Congressional  Reborts.  Testimony  and  Hcai ingat    8.  Rip. 
Sol  fi-istr^nrpra  note  If  5.  Rep.  IFTIf,  Rd  Cong. , 

ltd 


Lynn 

1914),  Raymond  B.  Mareln,  Catholic  University  of 
America  (May  IS,  1914),  Judith  Welch  Wegner,  University 
of  North  Carolina  (April  SSf  1914).  Gary  L.  McDowell,  ! 
Tulane  University  (February  21,  1914),  Ann  B.  Frooftnan, 
Rutgers  University  (January  14,  1914),  John  J.  Noonan, 
Jr.,  University  of  California  at  Berkeley  (January  14, 

1954)  ,  Senator  Bob  Poekwood,  Oregon,  (November  1, 

1955)  ,  Cllot  Cohen,  Harvard  University  (November  I, 
I9SS),  Antonla  Handler  Chayes,  Law  Firm  of  Csaplar  an<J 
Bok  (November  I,  I9SS),  and  Jeremy  A.  Rabkln,  Cornell  j 
University  (September  IS,  I9SS),  Donna  B.  Ben! ale, 
Hunter  College  of  the  City  University  of  Now  York 
(September  IS,  I9SS),  Senator  Faul  Tsongas, 


Massaehuaaetta  (May  SI,  I  ill)  I  Hearings  an  H.R.J.  Res. 

Rights  of  the  fleece  tmm.  onjno  £53] alary.  UtH  Cong. 
-  testimony  oft   Ann  B.  Froetsaan,  Rutgers  University 
(November  I,  I9SS),  Jules  B.  Ocrard,  Washington 
University  (St.  Lewis)  (Oetbbt*  19,  19SS),  Henry  C. 
Karlson,  Indiana  University  (October  SO,  19SS)|  Diana 
Fearee,  Center  For  Nat lone 1  Policy  Review.  Catholic 
Uilverslty  of  America  (September  14>  I9SS),  Fraaelne 
Bleu,  University  of  Illinois  (September  14,  199S),  Dr. 
Bernlee  Sandler,  Association  of  Women  (September  14, 
I9SS),  Tlsh  Sommsrs,  Older  Women's  League  of  Oakland, 
California  (September  14,  19S2),  Polly  Madlenwald, 
National  Federation  of  Business  and  Professional  Women 
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(Saptambar  14,  1913).  Bunlea  Cola,  Amarlean  Nuraaa 
Association  (Saptambar  14,  IMS),  Mary  H.  Futrall, 
National  Education  Association  (So.Mmbor  14,  IMS), 
Mary  Pureall,  Amsri can  Association  of  Unlvarslty  Komon 
(Saptambar  14,  IMS) •  Judy  Goldsmith,  National 
Organisation  for  Woman  (Saptambar  14,  IMS),  Dorothy 
Ridings,  Laagua  of  Woman  Votora  (Saptambar  14,  ISIS), 
Kathy  Wilson,  National  Woman'a  Political  Cauoaa 
(Saptambar  14,  IMS),  Oovarnor  Richard  Lamm,  Colorado 
(July  IS,  ISIS),  Grovar  Raaa,  Unlvaralty  of  Toiaa  (Jul] 
IS,  IMS) ,  Mary  Pranaaa  Barry,  I).  S.  Commission  on 
Civil  Rlghta  (July  IS,  ISIS).  ( 

B.    Books  and  PMphlatai    B.  Brown,  A.  Froadman,  H.  Rata, 
A.  FrToaT  Woman'a  Riihtr  and  t ha  Law  -  Tha  Impact  of 

—  H    17  RTalir,  " 


iiTmrrri 


C.    Art  I  cist  and  Camnantarvi    Bavllaoqua,  Tha  BRA  In  prt»t« 
What  Can  ft  Maan  for  Church  Lawti  14  Cain.  Law  iyi 
Brown,  Emerson,  raiic  and  Fbadman,  Tho  Royal 


and 
1ST 
ha 


(IMI)l    IrlcksOn.  Souaiitv  So tyaan  tha  Sagaa  In  th< 
ISIU's.  II  Clav.  St.  L.  Kav.  SSI  Ui7tj| Qlnaburg, 
giTTfTcation  of  BRA.  IT  Taiae  L.  Rav.  SIS  (ISTS)| 
Btrono.  Contribution  of  BRA  to  Constitutional  Baagaala. 
14  Oa.  L  »»  nUiTT  Ulim.  EBV-  Tha  Taai  Xhaao. 

4  Haatinga  Conat.  L.  O,.  1ST  (1STS)|    Nota,  1 
Congressional  Intent  and  BRA.  40  Ohio  St.  L.  J.  1ST 
filial.  HftU.  flWUMlfsSTLaw  -  Bai  Discrimination 
undar  tha  Boual  Blghta  Amanamant.  14  Wash.  L.  Rav.  ?0S 
(llffl).  " 

Saa  Woman'a  Rlthta  and  tha  Law  -  Tha  Impact  of  tha  BRA  on 
ITata  Lawa.  supra  no  is  II.  at  101-33 »  Civil  Rights 
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Comm'n,  The  Equal  Right t  Amendment,  supra  nott  19,  at  4-7$ 
S.  Rap.  wo.  92-499,  supra  nota  l,  at  14-15* 

•  1.     Saa  Woman* •  Rlfhta  and  ttia  Law  -  tha  Impact  of  the  BRA  on 
state  EawjT  Mora  nota  99,  at  I40-i74i  civil  nights  Comro'n, 
tha  Bouanugnls  Amandnant.  mpra  nota  49,  at  9-14. 

It.     Saa  Statement  of  Ann  t.  Freednan,  Aaaoalata  Profaeeor  of 
Hw,  Rutgers^  Law  School,  bafora  tha  Subooma.  on  Civil  and 
Constitutional  Rights  of  tha  Housa  Judiciary  Com.,  11-19 
(November  9,  1999)$  Civil  Rights  Ccnra'n,  Tha  Boual  Rights 
Amandacnt,  supra  nota  99,  at  19*19. 


99.      See  0.  Rap.  No.  99-999,  supra  nota  9,  at  19*14. 

I  Rlfh 
at  9. 


94.     Saa  C^vll  Rlfhta  Conm'n,  Tha  Boual  Rights  Aman&aent.  supra 
nota  99,  i " 


99. 


Saa  Woman*  s  Rights  and  jht  tyw  -  Tha  Impact  of  tha  BRA  on 
State  Laws,  supra  nota  as.  at  194-tSt  congressional  Caucus 
for  Woman's  Issuas,  Equal  Rights  Areandnant  Briefing  Paper 
(Novambar  1,  1999). 

99.     8.  Rap.  Mo,  99*999,  supra  nota  9,  at  14-17. 

97.     Woman's  Rights  and  tha  Law  -  Tha  Impact  of  tha  BRA  aft  Stata 
laws,  mpra  nota  99,  at  904-104. 

99.      Saa  Id.  at  997. 

99.      Saa  Id.  at  99*91$  8*  Rap.  No.  99*999,  supra  nota  9,  at  19. 
199.    S.  Rep.  Ho.  99*999,  supra  nota  9,  at  17*19. 

I 

10;.    Woman's  Rights  and  tha  Law  "Tha  Impact  of  tha  ERA  on  Stata 
Laws,  supra  nota  99,  at  ii-ii.  I 

* 

109.    Saa  Statamant  of  Shlrlay  Sandaga,  Biecutlve  Director  of  tha 
Older  Woman's  Laagua,  on  Panalon  Equity  For  Woman  bafora 
tha  Subcomm.  on  Labor-Management  Relations  of  tha  Housa 
Comm.  on  Bducatlon  and  Labor  (September  99,  1999). 

109.    Saa  Statement  of  Fraadnan,  supra  nota  99,  at  19$  Statement 
or  Jane  C.  Sherburne,  Esq.,  before  tha  Subooom.  on  tha 
Constitution  of  tha  Sanata  Judiciary  Comm.  (March  90, 
1994)$    Saa  Civil  Rlghta  Conm'n,  Tha  Boual  Rights 
AmanflnanTTsupra  nota  99,  at  14-16. 

104.    Saa  Statement  of  Freednan,  supra  nota  99,  at  19$  Woman ' a 
Tights  and  the  Law  -  Tha  Impact  of  tha  BRA  on  Stata  Lews. 
supra  nota  49,  at  17*19. 
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105.  See  Statement  of  Freedman,  aupra  note  92,  at  I). 

106.  16. 

107.  Pub.  L.  No.  99-31,  SI301-310,  97  Stat.  109-17  (1913)/  To 
llluatrato,  the  Amenomenta  provide  that  Illegitimate 
children  would  bo  eligible  (or  benefita  baaod  on  tholr 
mother'i  earnings  aa  provloualy  had  boon  the  oaao  with 
roapoot  to  tholr  father'!  earninge.    The  Amendment ■  alao 
extend  to  man  oortaln  benefita  that  had  boon  limited  to 
women,  e.g. .  aged  dlvorood  huobanda  oan  now  rooolvo 
bonof I  to  baaod  on  their  former  wlvoo'  oarnlnga  rooorda. 

i 

109.    Pub.  L.  No.  99-11,  9343,  97  Stat.  139-97  (1993).  The 

report  haa  not  yet  boon  oubmlttod  to  Congrooa.    However,  a 
atatamont  on  I  to  atatua  by  Martha  A.  Moltoon  (Aotlng 
Cofmlaolonor  of  goolal  Soourlty  boforo  the  Taak  Foroo  On 
Social  Soourlty  and  Women  of  the  Houoo  Soloot  Cornn.  on 
Aging)  on  April  13,  1994  polnto  out  the  oomploxlty  and 
difficult  policy  oholooo  Inherent  In  any  aubatantlal 
rovlalon  ol  the  ooolal  aceurity  eyetom. 

109.  14* 

110.  H.R.  4990  aa  paaaod  by  the  Senate  on  Auguot  6,  1994,  by  the 
Houao  on  Auguat  9,  1994,  and  algnetd  Into  law  by  the 
Proaldont  on  Auguot  33,  1994. 

HI.    S.  Rep.  No.  93-999,  aupra  note  3,  at  13-14. 

113.    Jd.  at  13. 

113.  See  teatftmony  of  Prof.  Bitot  Cohen1,  Harvard  University,  and 
Antonla  Handler  Chayoo,  Baq.,  before  the  Suboomm.  on  the 
Conatltutlon  of  the  Sonata  Cornn.  on  the  Judlolary  (November 
If  1993). 

114.  8.  Rep.  No.  93-999,  aupra  note  3,  at  13. 

119.  Jd. 

119.    Brown,  ot  al. »  The  Equal  Rlghta  Amendment,  aupfa  note  99, 


117.    Women  are  generally  excluded  from  oorvlng  in  combat  unite 
by  atatuto  (Navy  and  Air  Force)  or  aa  a  matter  of 
oatabllahod  policy  (Army  and  Marine  Corpo).    See  RoMkcr  v. 
Goldberg,  493  0.8.  97,  79-79  (1991),  and  auttiorTtlea  cited 
therein. 

119.    Brown,  ot  al.,  The  Equal  Right  a  Amendment,  aupra  note  99, 
at  999-911    See  toatLnonv  of  Thomai  I.  Bmoraon.  Llnea 
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Professor  of  Law  Bmeritus,  Yale  Low  School,  boforo  Iho 
Subeomm.  on  Civil  and  Constitutional  Rights  of  tha  Houaa 
Judiciary  Com.  7  (Oetobar  It,  ItlDs  Woman's  Rights  and 
tha  Law  -  Tha  Iraoaot  of  tha  ERA  on  Stale  Laws,  supra  note 
ii»  at  rr 

lit.   Soma  eonvvtentetors  hava  concluded  that  existing 

proscriptions  against  woman  sarvlng  In  combat  would  ba 
Invalid.  testimony  of  Prof.  II lot  Cohan  and  Antonio 

Hondlor  Chayes  bafora  tha  Subeonm.  on  tho  Constitution  of 
tho  Ion.  Comm.  on  tho  Judiciary  (Nov.  1  lit)). 

ltO.    Rostkor.  supra  nota  117 1  at  14-11. 


111. 


i.  Rap.  Mo.  tl-llt,  supra  noto  I,  at  it.  too 
iilfcU  and  tha  Law  :^fBf  Iwoaot  of  tha  OA  on 

Ulftrj,  OOtO  11.   at  §7-107. 


Mrs 

   Laws, 


114. 


lit*   >aa  ft.  Las,  supra,  noto  tt.  ot  «• 

III.    8.  Rap.  No.  tl-llt,  supra  nota  I,  at  17. 

Sao  Kopon's  Rights  and  tha  Ug  -The  UgMot  of  tho  OA  on 
into^aws.  iup£i  nolo  II,  at  \TS-ft}  Civil  Sights  fSSESPn, 
Tna  Rfluai  atgnTs  Amomfcasnt .  su^rji  noto  St,  at  11-11. 

tat  Woman's  Rights  and  tha  Law    Tho  Impact  J  tho  IRA  on 
State  Law,  sudp^  noto  as.  ot  \16-11. 

lit.   4lR  id.  ot  ltl. 

117  •   £ttJ4*  it  101-111.  j 

lit*   Special  rulos  governing  marrlad  woman's  domlol'lo  oon  rosult 
In  dlfforonoos  In  eligibility  for  rosldont  tuition  ot  stoto 
schools.  Jury  duty,  votor  registration,  tax  liability,  end 
Jurisdiction  over  eitetes.    Id.  at  HI. 


lit. 


8.  Rep.  No.  tl-llt,  supra  note  I.  et  14-11.    See  also 
Woman's  Rights  tid  tFtti  -  The Jftat  of  thfTtton  atato 
mglt  mftfi  woia  H;  at  I5l-14f givTT  Rights  c^ni  The 
louat  RTghTs  Amsndaont.  supra  note  tt,  at  t-7. 


supra 

110.  8.  Rep.  No.  tl-llt,  supra  note  1,  at  It. 

111.  41  U.8.C.  tlOOOe-lt(e). 
111.    41  U.8.C.  l!000e(f). 


111. 


8ee  Civil  Rights  Conm'n,  Tho  Bfluaj  Rights  Amondnont,  supra 
noTa  It.  et  I-t.   m  

(Kill) 
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134.  Roe  v.  Wade,  410  U.S.  113  (1*73). 

135.  B.i. t  Jeckeon  v.  Kelly.  557  P.3d  735.  740  (10th  Cir. 
1577). 

135.    Similarly.  BRA  proponents  hove  orgucd  that  BRA  and  abortion 
are  unrelated,  the  former  being  e  matter  of  eaonomle  equity 
and  the  letter  being  e  hael th/pr I vcey  liaue.    Johnion  end 
Cunningham,  *»R.A.  end  Abort locsi    Real  If  Separata 

150  (It)  Amcrioc  41lT  4»  iSSncY'TOil) .  Yet 
proponents  have  resisted  ell  efforts  et  cssurlng,  by 
arasndment,  sueh  separateness.    Id.  et  433,  433,  437. 

137.    Akron  v.  Akron  Center  for  Reproductive  Health,       U.S.  , 
103  8.  Ct.  3401,  3504-01  (O'Connor.  j.f  dlssentTng).  — 

f;f:»  Lynch  v.  Donnelly,  U.t.   ,  104  I.  Ct. 

1155  (1104)  (Plrst  Amendment  fcVlabl  IshmanTCleuse  test)* 

Haw  York  v.  Queries,   U.S.    :   .  104  R.Ct.  3030  (1004) 

(Miranda  rule).  ^ 

*2*'  •"££•  nots  134.  at  153|  see  el  so  Harris  v.  MeRcc,  440 
ITI.  TlfTOiO  (1000).    ' 

g>fr*  Blsenstedt  v.  Belrd,  405  U.S.  430  (1073). 

14l\  Harris,  supra1  note  130,  et  333. 

i 42 •    ^cc  Johnson  end  Cunningham,  Amor  1 oe .  supra  note  130,  et 

143.    Id. i  see  Roe,  supra  note  134,  et  133. 
H4.    Herrls,  supra]  note  130. 
145.  Id. 

140.    Roe,  supre  note  134,  et  103. 

147.    Herrls.  supra  note  130,  et  335.    The  Supreme  Court  In 
Herrls    concluded  the  ebortlon  funding  restriction  wes 
Qisorlmi notion  besed  not  on  "sex"  but  on  "indigency."  The 
Court  reef firmed  thet  •Indigency"  Is  not  e  "suspeet  ales- 
sifioetion."   Jid.  et  333.    When  the  Court  In  Oaduldis. 
su£re  note  45,  et  407  n.  30,  rejeoted  en  argument  {Set  e 
olasslf loatlon  based  on  prcgncney  In  e  stete  disability 
compensation  format  was  sex  dlser Jmlnct Ion  end  found 
Insteed  It  wes  besed  on  modi  eel  condition,  the  dlaaant 
charged  thet  the  Court  was  backing  ewey  from  Its  decisions 
applying  greeter  aorutlny  to  gender- related  elcsslfl- 
oetlons.    On  enother  oeeeslon,  one  of  the  Oeduldlg  majority 
explained  thet  the  ebsenoe  of  en  BRA  wes  en  Importent 
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reason  tht  Court  decided  not  to  cpply  "strict  scrutiny"  to 
such  classif  lectlcfnc.    Saa  front  I aro,  aupra  nota  29,  at 
691.    (Powell,  J.*1  concur r I nfTT 

14ft.    Plsohor.  auora  nota  3ft. 

14ft.    Sii,  e.g..  Adams  v.  Howcrton,  41ft  P.Supp.  I  lift  (CD.  Ca. 
Tnft)7T7Pdf\ftTft  F.ftd  103ft  (ftlh  Clr.)f  earf.  dented,  ftftft 

H  £  *ilTTTTT,M,l  *****      Mtli0B'  tftl  fclTnn.  ifi»  Til 
N.W.ftd  lftft  (Iftfl),  appocl  dlomiascd.  401  U.S.  ftlft  (l»73) 
Irrlan  to  oouplaa  of  oppoallo  sci  was  not 


(rsstr lot Ing  mir  r  I  ago  to  oouplaa  or  opposl.   w„ 

Irrational  or  Invidious  disar ini nation  violative  of  tha 
Equal  Protect  lob  Clause).    The  appeal  In  laker  was 
dismissed  •  —  -*  -  -  • 

open 
Pens  I 

I  ftftft),  cart. 


Biased  lor  w4nt  of  substantial  federal  question,  which 
retes  as  a  decision  on  the  Mr  Its.    tee  Carpenters 
lion  Truet  vJ  Kronsehnabel f  ftftft  P. 3d  74ft,  T4T  (ftth  Cir. 
»•••).  «art.  dmHofl,  4ft3  U.ft.  ftSS  (Iftftl)i  Anonymous  v. 
Anonymous,  m  n.T.ft.  3d  4ftft  < ft 97 ft ) •    toe  generally. 

Our  ttrclchtlafyd  Judges t  The  EcgoTTf  caHlon  of 
y??0??--??  Ffraon>  *h       United  tlaUc.  16  BSstTagsTTj. 

7 ftft  \  i ft7ft) . 

150.  Jones  v.  Hallahan,  301  t.W.ftd  ftftft,  ftftft  (Ky.  1373). 

151.  Oetento  v.  Barneley,  47ft  A. 3d  ftftft  (Pa.  tupar.  Ct.  1334). 

lftft.    tlnfar  v.  Hare.  II  Wash.  App.  347,  333  P. 3d  1137  (1374). 

lftft.    The  tost  of  the  Washington  KIA  Is  "Iquallty  of  rights  end 
responsibility  under  tha  law  shall  not  be  denied  or 
abridged  on  account  of  eei."    Wash.  Const,,  Art.  XXXI,  fl 
( I 373 ) . 

Ift4.    t inter,  supra  note  |ftftv  st  ills, 
lftft.    Adams,  supra  note  149,  at  1134. 
lftft.    ftftft  U.t.  I  (IftftT). 
Ift7.   Id.  at  II.  J 

lftft.    Bven  If  the  atrJot  gander  dleerlml nation  a r run  ant  were 

rejected,  It  eon  be  argued  that  discriminatory  treatment  of 
sexual  minorities  constitutes  discrimination  based  on 
eesual  stereotype,  which  is  Itself  a  form  of  sok  dlsarlm* 
Inatlon.    tee  tcllnaa.  aupra  nota  37,  ftftl  p. 3d  at  7ftft, 
whloh  Interpreted  tha  Colorado  XIA  ae  followst  "This 
amendment  prohibits  unequal  treatment  based  delusively  on 
the  clrcinetance  of  sax;  social  stereotypes  connected  with 
landart  end  culturally  |  nducaT  dl  a  a  I  ml  1  Ir  H 1  in  "g  !«pha  s  I  s 
ceded] • 
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1S9.    Sac  Huringa  on  8. J.  Res.  61  end  3. J.  Res,  231  Before  the 
finely  Comm.  on  the  Judiciary,  tlstCong.,  3d  Scss.  73-86 
(i970)  (testimony  of  Prof.  Paul  Freund  of  Harvard  Law 
School). 

ISO.    Baker .  tupra  note  149,  at  197. 

111.    Singer,  aupra  note  193,  III  P. Id  at  1191.    See  generally, 
Biacfe' i  Law  Dictionary,  tupra  note  49,  at  9Ti^ 

191.    Herein,  more  note  99. 

199.    Hlekok,  supra  note  99. 

194.    991  U.S.  479  (1996). 

199.    See  Richards.  Seiual  Autonomy  and  the  Right  to  Privacy.  90 
His  tings  L.  J.  997,  ill  nlw.    Further"  Prof.  Kieharde 
suggests  that  "...in  the  contraception  and  abortion 
decisions,  the  Court  Impliedly  rejected  the  legitimacy  of 
both  the  classic  August  I nl an  view  of  hianan  sexuality  and 
the  aeeoelated  Judgments  about  the  exclusive  morality  of 
marital  proeroatlonal  sex.    The  enforcement  of  Mjor I  tar lan 
prejudices,  without  any  plausible  empirical  basis,  eould  be 
Independently  uneonetl tutlonal  ae  a  violation  of  due 
prooeea  rationality  In  legislat ion.B    14.  at  991. 

199.    Herein,  supra  note  99. 

197.  Doe  v.  Commonwealth1  a  Attorney  for  City  of  Richmond,  409 
P.Supp*  1199  <B.O.  Va.  1979)  (three-Judge  eourt),  afPd, 
419  U.S.  901  (1979). 

199.    id.,  409  P.  Supp.  at  1109  (Merhlfo,  J.,  dissenting). 

199.    Bqb  Jones  University  v.  United  States,  491  U.S.  974,  109  S. 
Ct.  1017  (1999). 

170.  IRC  1901(e)(4),  19  U.S. C.  1901(e)(9)  (1999). 

171.  Bob  Jones,  supra  note  199,  109  S.Ct.  at  1019. 
171.    _Id^  at  1091  n.  31. 

173.  ±p\  at  3099. 

174.  16^ 

179.    _Id^  at  3099  n.  39. 

179.    See  Serbian  Baetern  Orthodox  Diocese  v.  Mil  I vojevlch,  439 
UTff.  696,  731-33  (1979). 
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477.    See  Kedroff  v.  St.  Nicholas  Cathedral,  344  U.S.  94,  116 

TT7S2);  Gonzalez  v.  Aomin  Catholic  Archbishop,  210  U.S.  1, 
19  (1929). 

179.    United  Statu  v.  Las,  4SS  U.S.  252,  257-59  (1992).  Tha 
Praa  Bxcrelso  Clause  tt  the  F i rat  Amen ctnent  can  raquira 
exceptions  from  laws  of  general  appl loabi 1 1 ty,  unless  suoh 
exceptions  would  unduly  interfere  with  a  compelling  state 
Interest.    Id)  Thomas  v.  Review  Board  of  Indiana  Employment 
Security  Division  490  U.S.  707/(1991).    However,  as  was  the 
ease  In  Lee ,  where  an  employer/was  required  to  pay  Into  the 
aocial  security  system,  despite  his  religious  beliefs  to 
the  contrary,  the  court  has  upheld  limitations  on  religious 
liberty  in  order  to  accomplish  an  overriding  governmental 
Interest.   Jd.  at  990.  / 

179.    Norwood,  supra  note  92,  at  470*  Run von,  supra  note  79,  at 

1 79  #  / 

190.  JhJ.  / 

191.  7  Bob  Jonas,  supra  note  199,  109  S.Ct.  at  1091,  2099  n.  29. 

/ 

192.  The  Court  In  Bob  Jones  declined  to  decide  whether  other 
kinds  of  charitable  organisations  could  also  be  denied 
exempt  status  If  they  violated  public  policy.    Id.  at  2021, 
n.  21.  / 


1M-    Bende  11  -Baker,  sop^a  note  99. 

Se£  Palkensteln  v.  Dept.  of  Revenue,  990  F.  Supp. 
Ore.  1972),  appeal  dismissed.  409  U.S.  1099  (1979] 
MoOlottcn  v.  Connelly,  m  F.  Supp.  44S  (D.D.C.  11 


194.    Se£  Falkensteln  v.  Dept.  of  Revenue,  990  F.  Supp.  997  (D. 

ri)i  % 

Supp.  449  (D.D.C.  19?S)| 
Pitts  v.  Dept.  of  Revenue,  999  F.  Supp.  999  (B.D.  Wis. 
1 97 1 ) . 


199.    Maryland* s  BRA  has  recently  been  Interpreted  by  a  trial 

oourt  as  prohibiting  a  property  tax  exemption  for  a  eountry 
olub  which  limits  Its  membership  to  males.    Balnum  v.  State 
of  Maryland,  Equity  No.  99997  (CI r.  Ct.  Montgomery  County 
Sept.  19,  1994). 

199.    See  Norwood,  supra  note  92.  and  Moton  v.  Lmnbert,  909  F. 

Supp.  997  IM.D.  Miss.  1991),  where  standing  was  »found  In  an 
equal  protection  challenge  to  a  state  tax  exemption  as 
applied  to  private  racially  discriminatory  Institutions. 

197.    Bob  Jonas,  nupra  note  199,  at  2092  n.  24. 

lit*    Rcndcll-Bskcr.  supra  note  99. 

See  Norwood,  supra  note  92. 
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190.    HoUonoj  Bltck  Pollct  Ati'n,  Inc..  supra  note  63. 

101.    Hoorlngt  on  3. J.  Rot*  10  bt[ort  the  Subeggnu  on  the 

Constitution  of  the  Sonoto  comm.  on  tho  Judtclory,  98th 
cont.  M  Smi,  (Jon,  14,  ifWT  (Toitlraonv  of  John  T. 
Noonen,  university  of  Cal  Ifornto).    Hearings  .on  8.  J.  Rot. 
10  before  tho  Subcomm.  on  tho  Const!  tut  ion  of  tho  Sonoto 
Contw.  on  tho  Judiciory,  98tn  Cong. ,  lot  Soss.  (Sept.  13, 
mil  (Testimony  of  Jeremy  a.  Rib  kin,  Cornoii  Unlvortlty). 

192.  90  U.8.C.  81681(e). 

193.  90  U.8.C.  S16Si(e)(3).    Thlt  oxcoptlon  provldot  protoetlon 
for,  Cot  hollo  odueotlonol  Institutions  which,  for  religious 
reosons,  doollno  to  ineludo  obortlon  eovorogo  In  health 
bonoflt  programs  thot  arguably  could  foil  within  tho  rooeh 
of  tho  Title  IX  rogu lot ions.    34  OFK  8106.40(b)(1)  *  (4).  1 

194.  49  U.8.C.  8300e-7. 

199.    Religious  organisations  ore  exempted  from  Title  VII  only 

with  retpeot  to  preference!  for  Indlvlduolt  of  o  portleulor 
rol Iglon  for  tho  performance  of  work  connected  with  tho 
oerrying  on  of  its  ootlvltlot.    49  U.8.C.  92000o-l. 
Religious  orgeni let  ions  are  fully  tubject  to  Title  VII  with 
respect  to  other  typot  of  dltorlmlnotion  erltorlo  (redo, 
color,  sex,  or  notlonol  origin).    B.B.O.C.  v.  Pacific  Prott 
Pub.  Att'n,  879  P. 3d  1979  (9th  Clr.  1983). 

199.    49  U.8.C.  93000e(k).    Tho  oxcoptlon  in  Title  VII  wot 

adopted  to  prevent  compromise  of  tho  religious  freedom  of 
employers  having  religious  or  moral  objections  to 
abortion.    H.  Rep.  No.  99-949,  99th  Cong.,  3d  Sett.  7 
(1979),  reprinted  In  (19791  U.S.  Code  Cong.  &  Adnln.  Newt 
*T49.    Unfortunetely,  It  It  not  broad  enough.    It  requires 
employers  to  Include  In  their  employee  hoolth  insurance 
benefits  oovorofo  for  obortlont  necessary  to  prevent 
ondongoraent  to  the  mother  *  a  1  If c  If  the  fetut  were  cerrled 
to  term,  end,  by  Implication,  coverage  for  disability 
stemming  from  obortlont  In  their  dlteblllty  Inturence 
bonofltt  end  tick  leave  plant.    See  Net'l  Conferenoe  of 
Catholic  Bishops  v.  Bell,  490  P.Tupp.  734  (D.D.C.  1990), 
eff'd.  993  P. 2d  939  (D.C.  Clr.  1991). 

107.    Mississippi  Unlvortlty  Por  Women,  supra  note  24,  et  732-33. 

199.  \6± 

199.    Congressman  Sontenbronner  hat  tpontorod  on  amondnent  to  BRA 
which  would  eddt    "(nlothlng  In  thlt  ortlcle  thell  be 
conttruod  to  gront  or  secure  eny  right  to  obortlon  or  the 
funding  thereof.**    Tho  Sontenbronner  propotol  would,  If 
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approvad,  avoid  tha  undasirabla  Mnktgt  of  BRA  and 
abortion.    Tha  amandatory  process,  howavar, .  raquiras  this 
ctvttt.    it  ia  poaaibla  that  tha  dafaat  of  raj acting  tha 
Sansanbrannar  amandnant  aould  ba  oons trued  by  a  aourt  aa 
aatabllahinf  tha  intant  that  Btyfc  la  to  support  abortion  and 
abortion  funding.    Such  a  coastruoTlon  by  a  aourt  would  not 
naeaaaarily  ba  on  solid  ground  baaausa  Gongrass  and 
lagislators  aould  rajaat  amendments  on  any  number  of 
grounds  including  eonvanlanea.    Mi  1A  Sutherland,  mora 
nota  7#  at  114.    Ona  must  eonsulTTho  legislative  record. 


however,  to  datarmlna  what  ha  r  rtjtetlon  of  an  amendment 
established  definitive  laglslatlva  Intant.    taa  Automoblla 
Tjede  Association  of  Maryland  v.  Insuranoa  domlsslonor, 
191  M6.  19,  497  A.ld  199  (1991)|  City  of  Inglaslda  v. 
Johnson,  937  S.W.ld  149  (Tai.  Civ.  App.  1979).    If  so,  than 
that  Intant  would  ba,  vary  halpful  to  a  reviewing  aourt  and 
possibly  harmful  to  tha  causa  to  ovarturn  Roe  v.  Wada, 
supra  nota  194.  
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SUMMMY  09  TNI  ttFORT  1Y  TBI 

CALIFORNIA  COMHlf  f  IOH  OH  STATUS  OF  WOKEN 

(1975) 

A  National  Study  <^f  tha  Sociatal  Impact  on 
Conformance  of  laws  to  tha  EAA 

! 

Assumptions  Underlying  tha  Froioct 

1.  Mideepread  aax  discrimination  exists  which  it  reinforced  by  our 
lava  • 

2.  ERA  will  sat  forth  with  unequivocal  clarity  tha  principle  that 
aquality  of  righta  unoar  tha  law  analT  not  bo  dan lad  or  abridged 
on  account  of  aax. 

3.  Tha  lagal  changee  pandatad  will  hava  a  broad  sociatal  Impact  cn 
marriage,  family,  government,  education  and  commerce. 

Hood  for  a  Constitutional  Amendment 

Zn  interpretations  of  tha  14th  Amendment's  Equal  Protectioa  Clauas, 
(nor  ahall  any  Stat*  deny  to  any  paraon  within  ita  jurisdiction  tha 
equal  protection  of  the  lawa)  the  Supreme  Court  haa  applied  at  leaat 
two  teste  -  minimus)  or  reaaonable  acrutiny  veraua  atrlct  acrutiny. 

Minimum  or  reaaonable  acrutlny  - 

Zn  moat  caeca,  the  Bgual  Frotoctlon  Clauae  raqttiraa  that  the 
legialature  have  a  "reaaonable*  baaia  for  the  claaeif ication  it  usee 
under  a  statute,    tinder  "minimus)  acrutiny"  the  Court  will  uphold  aa  aot 
if  tha  teata  are  matt    (1)  tha  act  ia  a  valid  onof  and  (a)  the  claaai- 
ficatJon  made  —  or  the  pereone  to  whieh  the  act  appliea  "are  reason- 
ably related  to  the  purpoae  for  which  tha  act  appliea." 

Tha  tirat  requirement  ia  also  at  unavoidably  mat  becauae 
State  government!  and  legialature  a  have  broad  police  power  a.  The 
aecond  requirement  will  be  met  if  the  court  can  find  any  rational  basis 
of  the  claeeif ication a  made. 

Taet  for'Suepoct  Claeelficatione  or  Fundamental  Intereete" 

Statee  muet  demonatrate  that  (1)  it  had  a  "compelling  state 
interest"  for  passing  the  law;  (2)  the  claeeif ication  of  peraona  to 
whom  the  law  appliea  waa  necessary  to  accomplish  the  Stats 'a  "extreme- 
ly important"  or  "compelling"  purpose. 

The  U.S.  Supreme  Court  haa  never  held  eex  to  be  a  "sua pact 
classification".-  The  closeet  it  came  waa  in  the  caee  of  Frontiero  v. 
Rlchardaon  where  the  Court  e truck  down  an  Air  Force  regulation  re- 
quiring husbands  of  female  Air  Force  officere  to  prove  that  they  were 
in  fact  dependent  on  the  wivee  for  support  before  gaining  dependency 
benefite  while  automatically  giving  all  wivee  of  male  hit  Force  offi- 
cers the  asms  benefit.    Four  or  tht  nine  Juaticss  declared  their 

^•fJSfi/iV?-  •  •u«P«f4Vcl"aific*ti<>n-  •ince  then 

have  applied  "minimum  acrutiny-  teat  to  aax  claeeif icationsr 

Standard  Of  Review  under  the  /ISA 

Clearly  the  IRA  would  require  at  least  (emphasis  added)  a  atan- 
4ard  of  atrlct  acrutiny  in  reviewing  aiaTSfta^hich  maXs  ssx-bss* 
fiVr^S'?10?''  "  the  court  loojca  at  laglalative  hietory 

and  the  Yale  Law  Review  article,  it  will  aiply  s  standard  higher  ^ 

classif icStioS!     Y  "  °n#  °f  •biolut#  Prohibitions  of  sex  based 

"        Yale  taw  Journal  -  «zt  follows  the  constitutional  mandate  must 
be  ebaolute.    The  laaue  under  BRA  cannot  be  dlffarant  but  equal, 
reasonable  or  unreaeonable  classifications,  suapect  classification, 
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fundamental  intarsst  or  the  demands  of  admlaiatrstive  expediency, 
■quality  of  rights  meana  that  mm  is  not  «  factor.*.,  SO  Tale  taw 
Journal  171  st  192.  ™  M 

The  Yala  Law  Journal  artiola  ia  part  of  the  legislative  history. 
Zt  waa  plaead  in  tha  Congressional  nscord  by  Senator  Biroh  Bayh.  Dis- 
tributad  to  House  wonboro  by  Congraaawonan  Martha  Giffitha,  fanator 
Krvin,  tha  loading  opponant  atatad  tha  artiola  waa  "primary  leglala- 
tiva  history. 


It  aeema  likely  that  tha  absoluta  standard  will  ba  adoptad. 

Itata  Actions  Concent  of  B1A 

Tha  Four taanth  Amandme nt  only  appliaa  to  "State  action".   Tha  , 

■quel  Protection  clause  doea  not  apply  to  private  diacrimi nation.  Xt 
only  appliaa  to  actions  of  atate  govarnnenta  through  statutas  or  offi- 
cials, o^  by  private  aatitlaa  which  are  "eignlfioantly  involved"  with  the 
State  that  their  actions  ere  tantamount  to  actions  by  the  State* 

SKA  will  only  apply  to  action  by  the  State  or  private  inatitutiona 
who  are  so  intertwined  with  the  state  that  they  can  be  said  aa  acting 
for  tha  government. 

n  Major  teat  for  stata  action  ia  "significant  stata  involvement". 
Factor^  looked  to  includes    atate  regulation  of  the  institution  in 
question?  tsx  exemption,  funding ,  or  other  atate  involvement  which 
enhances  the  ability  of  the  private  entity  to  operate  and  tharafore  dis- 
criminate. 

statutas  which  era  neutral  on  their  face  but  discriminatory 
 In  iMPact.  

Examples  of  unconstitutional  laws  jor  actions s 

1.  High  Schools  maintenance  of  only  one  team  in  each  sport 
fialdad  by  the  school. 

2.  criminal  penalties  for  non-payment  of  child  support.  Appliaa 
95  percent  to  men  and  aa  such  must  be  strictly  acrutinised. 

Sight  of  Privacy   Qualification  to  the  Amsndmant 

night  of  privacy  would  protect  personal  bodily  functional  such 
aa  sleeping #  ahowerlng,  and  disrobing  without  intrusion  by  membara 
of  opposite  ssx. 

Laws  Relating  to    "Unique  Physical  Characterlatlca* 
round  only  in  One  sex 

Abaoluta  standard  of  BRA  ia  also  qualified  by  "unique  physics  1 
charactariatica"  principle  must  be  strictly  scrutinised,  i.s.  laws 
which  apply  to  pregnant  women.  , 

QOTSTIOMS  tntDBM  ADOPTION  OF  SUA  -  gALITOMjlA  OOjfjISSIOM 

1.    Criminal  Uw  ^ 

Jury  Salactlon  Lawg  (p. 950).  / 


Jury  members  tand  to  favor  members  of  thair  own  ssx.  Thus 
lawa  favoring  man  ovar  women  for  various  raaaona  would  be  discrimina- 
tory (effect  on  family).    A  1975  Supreme  Court  caaa  of  Taylor  v. 
Lonaanon  hald  that  atataa  cannot  constitutionally  reguira  all  man  to 
ssrvs  on  juriaa  whila  allowing  women  to  taka  tha  affirmativa  atap  of 
aigning  up  on  a  jury  liat  if  thay  wantad  to.    tfrga  adoption  of  a  com- 
plataly  voluntary  jury  ayatam.    Or  raquire  all  peraona  to  aign  up  for 
jury  aervica  aubjact  to  being  excuaed  by  a  judge. 

Santanclng  Statutes 

laaua  of  fixed  minimum  and  maximum  terms  for  men  which  alao 
giva  a  judge  dlacration  to  raduca  tha  maximum  term  imposed  versus 
"indeterminate" aan tancaa  for  woman  which  remove  the  judga'a  dlacration 
aa  to  minimum  and  maximum  tarns.    This  ia  discriminatory  bee  suss  parola 
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is  applied  for  tit  ft  ssrvlng  on*- third  of  Minimal  ssntsncs.  Indstsr- 
minata  ssntanclng  contain*  no  minimum.    Woman  may  spsnd  longsr  tima 
in  prison.    (In  practice,  thia  ia  not  tha  oaaa)  or  woman  nay  apply 
for  parola  aarllar  than  nan.    Soma  cass  law  on  this  is  sua  hava  bald 
that  indatarmlnata  ssntsncss  ara  violation*  of  tha  14th  Jumiiidmant 9  s 
Equal  Protaotlon  elauaa.    Any  santanclng  atatuta  which  makaa  aax-baaad 
distinctions  would  ba  unconstitutional  undar  IRA.    Solution.  Appallata 
rsviw  of  criminal  aantanoa.  w 

Criminal  Santanca 

Santanclng  praotioaa.    Thara  la  a  "chivalry"  factor  in 
Amarlcan  panal  systsm.    Ratio  .of  malss  to  famalaa  arraatad  ia  S-l. 
Malaa  to  famalss  actually  incarcaratad  ia  21-1.    Posslbls  solution i 
grsatsr  uaaa  of  half-way  housss,  work  rslssss,  probation  would 
squalls*  aantanoaa.    Also  appallata  raviaw  of  ssntsncing  decisions 
would  sgualisa  aantanoa  praotioaa. 

garola. 

In  If 70,  thara  wara  34  man  imprlaonad  for  svsry  woman.  Dasplta 
no  statistics,  thara  la  a  raal  poaalblllty  that  woman  ara  traatad  mora 
lanlantly  than  awn.    Solutloni    Opsn  parola  haarlnga  to  prlsonars  and 
glva  appllcanta  for  parola  tha  right  to  ba  rapraaantad  by  attornsys 
st  ths  hssrlngs.    By  having  tha  racorda,  it  will  ba  poaaibla  to  da- 
tsrmins  if  parola  standard*  ara  appliad  in  a  discriminatory  mannar. 

Conditions  of  Parola  which  might  vlolata  ISA  ' 

Sacauaa  of  aax  doubla  atandardat 

(1) ^  not  living  with  mambara  of  opposits  aax 

(2)  "dstsrml  nation  of  fitfisss"  to  rsoovsr  custody  of  childrsn 
plscsd  in  s  fostsr  horn  whlls  psrolss  is  in  prison. 

Solutloni  Thsrs  srs  no  statistics  to  back  up  ths  abova  asssrtions. 
Stats  and  fsdsrsl  govsrnmant  should  kaap  racorda  of  tha  raaaon  for 
revocation  of  parola  and  nota  tha  aax  of  tha  psrolss. 

Jurisdictions!  Statutss  for  Juvsnlls  Courts 

All  stats  statutss  psrtslnlng  to  juvsnllsa  should  contain  no 
dlffsrsntlsl  sgs  limits  for  boys  and  girla. 

standarda  of  Misconduct  for  which  Juvsnllss  srs  Incarcaratad 

Many  atataa  contain  atatutaa  allowing  judgss  to  ssnd  juvsnllaa 
to  raform  school  for  "willful  dlaobsdianca"  or  similar  conduct, 
studiaa  show  boys  havs  bsan  hald  to  atrlctar  standards.    Also  girla 
ara  mora  llkaly  to  ba  committsd  to  rsform  school  than  boys  for  ssxusl 

activity. 

Solutloni    Limiting  conduct  for  which  any  juvsnlls  mala  or 
fsmala  could  ba  committsd  to  s  raform* to ry  to  bahavlor  thst  is  crim- 
inal.   Bllmlnsts  CHINS  (Childrsn  in  Haad  of  Supervision)  category  in 
juvanila  law. 


Lanqth  of  Tarma  to  which  Boys  and  oirla  ara  aantancad 

Judga  can  aat  longar  raform  tarms  for  conduct  than  criminal 
asntanclng  proviaona  would.    Girla  argua  that  raformatoriaa  ara  not 
battar  than  prisons  and  that  a  longar  aantanoa*  ragardlaaa  of  whara 
sarvad  vlolataa  ISA.    Boys  srgus  thsy  srs  dsrilad  squall ty  whan 
aantancad  to  priaon  inataad  of  raformatoriaa  bscauss  of  rshabilita- 
tlon  sspscts  of  rsform  school. 

Solution!    Ssntsncs  boys  and  girls  squally  to  prisons  or  ra- 
formatoriaa. 

Standards  for  Parola  from  Ba forma tor laa 

•01  of  girla  Incarcaratad  in  rs forma tor las  wara  for  non-criminal 
conduct.    Ill  of  boy  a  wara  Incarcaratad  for  n  on- criminal  conduct. 
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Girls'  everege  atay  in  reformetoriee  wss  10.1  months  aa  compsred  with 
1*2  nonths  for  boy  a.    Why  paternalistic  sttitude  toward  girla. 

Solution  i    fixed  or  ahortar  term  for  either  boy  a  or  girla  on— It* 
•ant  to  reformetoriee. 

Qlrla  and  ioya  Reformatory  Condltlona 

— Oiria  criticise  tha  type  of  training.    Oirla  ara  trainad  in 
cooking*  clesning,  • awing.    Boya  ara  trainad  in  woodwork  and  voca- 
tional akilla.    Boya  had  laaa  privacy  and  wara  kapt  in  larga  dona. 
Girla  ara  givan  "vary  avail  private  rooms.    IRA  will  require  integra- 
tion axcapt  for  • leaping,  showering  end  dreaaing  quarter*. 

Sex  Diacriminatory  Aepecte  of  Adult  Penal  Institution 

35  of  3d  adult  penal  inatitutiona  have  completely  aeperete  prisons. 
"Separata,  but  equal  prisons"  will  not  be  tolereted  under  mm\§  becauae 
ERA  appliee  to  prieona.    Role  of  the  Privacy  qualif i -a*<w? 
Do  guerda  have  to  be  of  same  eex?   Will  prieona  have  .**  be  updated  when 
integreted  or  nay  women  be  pieced  in  leee  comforteble  aurroundinga? 
Queetion  fit    recognise  the  right  of  privacy,  queetion  f2.  public 
areee   guarded  by  pereone  of  either  eex*    Queetion  13  could  be  con- 
flict of  BRA' with  Bth  Ajssndmsnt. 

Isolation  of  Women  Prleonere  from  famiUee 

light  Stetee  have  no  women  prieona.    Send  them  to  other  etetee  end 
pey  on  per  cepite  beeie.    Sax  integration  of  priaone  required  by  IRA 
will  .orract  thie  iaolation.    After  adoption  of  IRA,  atete  could  edopt 
e  eex  neutrel  statue  on  edmieeione  taking  into  account  oonduct,  educa- 
tions, intereet  ,  end  eerioueneee  of  crime.    Bowever,  S0%  of  women 
prieonere  ere  mother a.    Such  statute  which  doea  not  take  thie  into 
account  might  be  diacriminatory. 

Solution i    stetee  could  feehion  e  eex-neutrel  rule  el lowing 
prieonere  of  either  eex  who  were  eole  perente  or  guerdiene  to  chooee 
the  beeie  on  which  then  edmission  to  prieon  would  be  made. 

Vocational  Rehabilitation  Opportunltlee 

Currant  eex  eeperetione  in  priaone  cerriee  with  it  eegregetion 
of  vocetionel  rehebilitetion  programs. 

Solution i    Physical  integretion  cf  man* a  and  woman 'a  priaone.  How- 
aver  r  opening  up  mechanics  and  welding  programa  to  woman  ia  not 
enough.    Must  recognise  current  jobe  preferred  by  women.    (Seems  to 
be  double  etenderd  opereting  here). 

educational  end  Work  Releess  Programs 


Beceuee  tha  population  of  women  in  e  number  of  etetee  ie  email, 
prieon  administrators  ere  reluctent  to  eexuelly  integrete  prieona. 
Women  prieonere  ere  denied  ecedemic  programs  aveileble  to  men.  Thie 
ie  in  violetion  of  BRA. 

Solution i    Phyeicel  integretion  of  men's  end  women's  prisons, 

gomes  rsrma  and  Helfwev  Bousss 

Problem  ie  eame  ee  in  the  previoue  Bducetion  end  Work  Releaae 
Program. 

Solution t  Seme. 

Recreetlonel  facllltlee,  Programs  end  Sports  . 

BRA  will  require  eimiler  range  of  chyeicel  recreetion  fecilitiee 
be  made  eveileble  to  women  and  men  deepite  the  small  else  of  female 

prieon  populetion. 
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Solution i  fhyaical  Integration  of  Mn  and  voain  prlaon  £ aoilitiae. 
But  atill  be  caracul  of  rula  that  la  neutral  on  Ita  faoa  but  discriminatory 
in  impact.    (Intant  v.  affect  taat) 

rrlaonara  praaa 

Currently  In  moat  prlaona  malea  wear  uni forma,  famalaa  do  not.  ERA 
will  require  they  be  treated  equal. 

Vlaltora  and  Vlaltlnq  Houra 

Froblem.    Many  prlaona  allow  famalaa  ahortar  hou^c  xfor  vlalta  than 
male  prlaonera,  and  aome  do  not  allow  children  to  vlalt  female  inmatas, 
deapite  the  fact  that  10%  of  female  prlaonera  are  mothers.    Thla  will 
be  violative  of  IRA* 

Solution;     choicea  -  make  aura  any  rule  applieu  equally  to  male 
and  female  prlaonera  -  doea  not  answer,  however,  cauae.    Rule  could 
be  nautral  on  fact,  but  affect  10%  of  women  adveraely  with  regarda  to 
children. 

Medical  Service a  and  Rellqloue  Sorvlcoe 

Dacauae  of  email  population  of  women  prieona,  women  do  not  have 
eame  kind  of  full  time  dootora  or  ohaplaina  or  regular  servlcea. 

Solution i    Physical  integration  of  prisons. 

Abortion  Rights  of  Female  Prlaonera 

No  atudy  haa  been  made  aince  Roe  deciaion  of  the  practice  of  etate 
prisons  with  rsgard  to  fumiahing  women  prisonsrs  ths  same  right  to 
abortion  guaranteed  to  other  female  citisana.    Thla  practic  violatea 
the  Roe  and  Doe  deciaiona.    No  reference  to  BRA.    it  doea  atate  that 
woman  must  be  told  of  of  the  prlaon 'a  duty  to  pay  for  abort ion a  aa 
It  would  pay  for  any  other  needed  medical  care  which  inoludaa  delivery. 

Failure  to  Claaalfy  Women  on  Serlouanaaa  of  the  Of fenae 

Due  to  email  number  of  women  prlaonera,  woman  in  prison  rarely 
if  aver  claaalfled.    It  la  routine  with  malea. 

Solution t    Integrate  prisons  under  BRA. 

Xaolatlon  of  Woman  in  County  Jalla 

One  half  of  women  on  any  one  day  are  incarcerated  in  jail.    Vhia  amounts 
to  two  women  in  every  county  jail. 

Solution i    The  only  solution  conaonant  with  the  amendment,  the  woman 'a 
right  to  "privacy,  her  right  to  be  held  in  the  locale  of  crime,  and 
right  not  to  be  in  aolitary  confinement  without  good  oauae  ia  to  give 
women  in  a  county  jail  a  choice  of  jalla. 

Sex  Placrlmlnatlon  of  Mental  Initltutlonalliation  of  Women 

Problem t  State  atatutea  providing  for  civil  commitment    to  State 
mental  inetitutione  are  all  written  in  vague  broad  terms  granting  too 
much  discretion  to  pay  hiatriata.    "Bxpreeely  baaing  the  civil  commit- 
ment of  woman  to  mental  inetitutione  on  the  profaaaional  opiniona  of 
peraone  whoaa  training  haa  encouraged  aex-biaa  and  aax-biaaed  thinking 
may  violate  the  ERA. 

Solution!    Hone  really  -  "intellectual  awaraneaa  by  all  attorneya  who* 
repreeant  women  in  civil  commitment  hsaringa. 

»  Treatment  in  State  Mental  Inetitutione 

Paf ormance  of  lob*-     'lee  -  three  times  aa  many  women  receive  lobodoaiaa 
aa  men  in  mental  ms  j  tutiona. 
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Solution!    <1)  Court  approval  of  lobodoniaa  in  advance,  attorney  to  be 
appolntad  to  repreaant  patient,  (2)  latabliah  a  lay  and  medical  board 
to  approva  performance  of  lobodomiea. 

guniahajant  for  Sexual  Bohuvlor 

Problem    Application  of  double  atandard  *  traditional  sex-rols  atareo- 
typea.    Mala  aax  da lira ■  normal,  femal  aax  daairaa  "sexually  acting 
out."    IRA  makaa  thia  illegal. 

Solution!  Conduct  a  detailed  atudy  of  waya  in  which  ataraotypaa  af faot 
inmates. 

Sax  Discriminatory  Aapacta  of  State 

Law  ralatinc  to  Sexual  Aaaault 

Traditional  Dafinitiona  -  problem  ia  with  dafinition  of  rapa. 

Solution i    Entire  body  of  criminal  law  dialing  with  aax  aaaault  of 
xorceaoie  rapa  naada  to  ba  raviawad. 

'  Corroboration  Requirement  for  Rapa*  • 

Elcmenta  uaually  ragulred  to  ba  corroborated!    (1)  identity  of  de- 
fendant, (2)  faot  of  penetration,  (3)  use. of  foroe  to  aooompliah  act 
of  penetration. 

Do  not  diaouaa  corroboration  in  view  of  SUA. 
Penalty  of  nape 

Sixteen  Statea  have  death  penalty.    Also  have  nor  a  aevere  panaltiea 
for  lape  than  other  kinda  of  aaaault. 

Solution!    Penalty  for  Rape  amat  be  lowered  to  the  panaltiea  Imposed 
for  other  phyaioal  aaaault. 

Impoaalblllty  of  Rape  Between  Married  Persona 

In  Israel,  the  hlgheat  court  ruled  unoonatitutional  a  almilar  rule. 
The  Court  aaid  the  Marriage  contract  could  not  ohanae  the  right  of 
any  peraon  to  chooaa  not  to  oonaent  to  aax.    Probability  auch  com- 
plaint by  law  unoonatitutionally  diaorlminated  againat  married  woman. 

Poaaible  aolutiont    Don't  really  give  a  aolution. 

Judicial  Inatructlona  in  Rape  C*.  aa 

NZ  charge  auoh  aa  made  againat  the  plaintiff  in  thia  caae  ia 
one  which  ia  aaaily  made  and  once  made  difficult  to  defend  againat, 
over." 

Sex  Dlacrlmlnatory  Aapeota  of  State  Statutea  and  City  Ordlnancea 

da a ling  with  Proa tl tut ion 

There  it  a  growing  movament  to  decriminalise  prostitution.  A 
rodel  proa titut ion  ordinance  used  by  local! tit •  which  con forma  to 
the  BRA. 

Statutes  which  punish  only  prostitution  Sy  famalea 
That  a  atatutes  wll|l  be  unconstitutional  under  IRA. 
Solution!    Bxtand  covaraga  to  ma  lea. 

Unequal  En forcament  of  Prostitution  Statutea  which  pun i ah  Male  and 
ana  FemalaProatltutss  Equally  "~  ' 

Argue  that  most  sex-neutral  prostitution  statutea  are  anforcad  almost 
exclualvely  against  famala  prostitutes.    Thia  conatltutea  atata  ac- 
tion which  will  be  prohlbltad  by  ERA. 
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Solution  t   folios  Department a  Mitt  aske  aura  that  tha  approximate 
ratio  of  the  percent  of  arrests  and  prosacution  for  prostitutes  of 
both  aaxaa  bo  similar. 

Itatutai  which  do  not  punish  patrooa  or  punish  them  Xoaa  aovoroly 

oecauae  tha  Majority  of  proatitutaa  in  tha  Dnitod  Statoa  aro 
women  and  tha  majority  of  patrooa  of  proatitutaa  aro  men,  atato 
statutes  which  pun i ah  only  proatitutaa  and  not  thoir  patron  axe  un- 
ooaatitutlonal  becauae  diaoriadnn*~~J  Am  slTfTV 

MiaooUanooue  Criminal  Statute a  Which  Violaf  tha  MA 

1.  Soduotion  statute>-v  . 

2.  natribution  A  \ 

3.  .  Adultery  whora  daf  imbd  da  only  aa  "intercourse  with  another 

man's  wife"  V-/ 

4.  Sodomy  whara  only  appTioa  to  male. 
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Introduction.    Moat  ferreaohlng,  longterm  effoota  of  MA 
will  ba  on  education. 

Educational  institutions  to  which  MA  will  apply 

MA,  like  Mio  4th  lemasunt  appliea  to  all  ftate  and  federal 
agonoloa  thua  public  achoola  are  covered.    Alao  private  a due at ion 
inatltutlona  whoae  ootivitiea  are  found  by  court a  to  coae  within 
the  concept  of  State  action.    (Mot  clear  which  private  institution 
the  state  aotlon  doctrine  will  onccevaaa  under  the  MA)  • 

Solution i 

1.  A  aeries  of  atate  restriction  oini  under  fowe  v.  Hi  lea 

294  F.Supp.  12S9,  Modified  407  f.2d  73,  held  that  no  mattsrlrow  large 
or  what  amount  of  federal  or  atate  funding  it  receive a  haa  yet  been 
held  to  the  requirement  of  the  14th  amanrtmant. 

2.  MA  Bay  render  private  sex  dlacr 1ml nation  educational  in-  ? 
atitutlona  ineligible  for  government  aubaidiea,  tax  exempt  atetua 

or  financial  assistance  (bob  Jonea  University  case). 

3.  Congress  ahould  also  expend  Title  XX. 
Adalaalona  Pollolea 

Single  Sex  Schoola 

Many  public  educational  inatltutlona  are  ooapletely  aax  sagregoted. 

In  the  Pearl  caaa  if  genuinely  aaparate  and  equal  eek-aegregated 
achoola ,  it  would  aeaa  that  if  the  MA  ia  interpreted  in  education  aa 
the  14th  Anendaant  waa  in  frown,  a  ingle  aax  achoola  would  trot  be  permla- 
alble.    EM  ahould  be  interpreted  to  require  the  phyaical  integration 
of  all  ainglo-aex  achoola  operated  by  entitlea  aubjeot  to  SKA. 

Hate  of  Integration  of  single  Sax  Schools 

Two  yeara  after  the  ratification  of  ERA  hundred a  or  thouaanda 
of  aingle  aax  achoola  will  be  in  offset. 

» 

Solutions    Brown  v.  Board  held  that  all  public  achoola  auat 
racially  intagrate  "with  all  deliberate  apeed*  (eeeaa  to  inply 
court  action) •    Advlae  Congraaa  to  aake  atatutory  atandarda  to  apeed 
up  integration. 


5.10 

i  \  r. 


506 


gts ikUrds  of  Admission  to  Bon-lntogratmd  Schoola 

Should  have  a  statute  which  requires  aex-nautral  adaiiaalon 
standards  in  ovary  state. 

Vatarana  Preforoncoe 

auch  statutes,  baoauaa  thara  ara  more  women  than  men,  ara  nautral 
on  thalr  faoa  out  discriminatory  in  impact. 

Solution  i    (1)    illmlnate  vatarana  frafarancaa 

(2)    Intend  Vataran  f reference  to  apouao 

Athletic  froorems 

Ondor  currant  lav  and  IU  whora  no  uamnn  team  exists  in  a  particu- 
lar aport  women  muet  bo  allowed  to  oonpata  oqually  with  men  on  a  single 
oohool  aponaorad  integrated  toon. 

Solution!  (1)  Kofardlaaa  of  IRA's  application  in  othar  areaa,  an 
axcaption  should  bo  mode  in  athlatica  which  would  allow  aoparata  nan 'a 
and  women's  toaaa  to  bo  cstabliehed. 

(3)    Sox-neutral  teams  ahould  bo  aatabllahod  with  the 
qualifications  for  aach  aatabliahod  only  by  athletes*  ability. 

(3)  Ses>neutrel  qualif ioationa  auoh  aa  hoifht  and 
weight  limits,  with  rulaa  permitting  individual a  to  oonpata  above 
their  level  if  akillful  enough  ahould  ba  aatabllahod. 

Portlelpatlon  of  Wsmnm  in  Contact  taorta 

BRA  will  raquira  that  woman  ba  allowed  to  Play  on  aohool  taana  in 
"contact"  sports  which  includa  football,  baseball,  beaketball  and, 
hockey. 

Solution!    in  sports  that  have  boon  danfaroua  onaa  iapoaa  aafaty 
rulas  wnion  allow  onallar  parsons  to  participata  aafaly  in  that  aport. 
This  would  work  to  ohanfo  tho  rulaa  of  son*  of  thaao  sports. 

integration  of  Athlatlo  Penortmants  and  facilities 

Quoatlon  of  whathor  saparata  msn'a  and  women' ■  athlatlo  depart- 
ments can  ba  aaintainad  after  SUA. 

inn  would  require  integration  of  nan's  and  women's  athlatlo  de- 
partments,   mut  give  schools  reasonable  time  to  comply. 

•quahiatiow  or  groom 

IRA  would  require  roughly  equal  eapendituroe  of  State  and  public 
funds  for  man*  a  and  woman 'a  athlatica. 

-  School!  ahould  be  given  reasonable  time  to  comply. 
Academic  Courses 

Admission  to  many  courses  in  public  schools  ia  restricted  by  ear. 
Shop,  home  eoonomica,  physical  education,  note,  vocational  education, 
aex  education  and  couree  i  in  woman  atmdiaa.    IRA  would  require  that 
all  public  schools  and  o  her  schools  subject  to  the  amendment  open 
all  courses  to  all  students  without  regard  to  east. 

Bxtra-Currloular  ainale  Ban  Cluba  and  Organisations 

Talking  about  Key  Cluba  and  othar  organisationa  aponaorad  by  auoh . 
groups  aa  Kiwania,  tittle  Iieague,  4-1 ,  fratemitioe  and  sororities. 

Have  to  determine  if  State  action  exiate,  but  also  ahould  ba 
cognisant  of  Pirat  Amendment  right  to  freedom  of  aaaoolation. 

However,  moat  of  thaaa  ieeuee  Will  have  to  be  litigated. 
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NXt  aay  be  eefely  said  that  when  no  Stata  funding  ie  received, 
achool  faoilltiaa  ara  not  at  all  or  not  extcnelvely  used,  and  tha 
achool  ia  not  involved  in  tha  actual  cetivltioo  of  organisetione, 
aax-raatrictad  prlvata  organliotloae  will  probably  not  bo  hold  to  oon- 
form  to  tha  IRA. 

night  of  Sex-restricted  Prlvata  Qroumo  to  uaa  lohbol  or  Itata  faoilltiaa 

A  oonatltutlonal  question  ariaaa  booauaa  although  tha  stata  it- 
aalf  will  bo  barrad  by  tha  IRA,  tha  lamdaint  would  ba  a  nullity  if 
prlvata  aax-raatrictad  groups  ara  allowed  oxolueivo  or  primary  uaa  of 
faellltlaa  that  a  atata  owne.    To  what  extent,  if  any,  nay  aax-raatrictad 
groupe  sake  uaa  of  atata  faoilltiaa  for  meetings,  games,  or  othar 
prlvata  aotlvltaa?    It  la  pocelblo  that  prinoiplaa  of  Tltla  XX  which 
prohibit  uaa  of  Stata  faoilltiaa  by  aax  segrogeted  groups,  axoapt 
fratamltlaa  and  aororitlaa  would  ba  appliad  undar  tha  IRA, 

Fhvelcol  Faoilltiaa  In  Fubllo  Schools 

flnoa  Yala  Law  Journal  erticls,  s spa rate  but  aqua  1  haa  no  plaea  in 
intarpratlag  IRA.    nathar  tha  oonatltutlonal  prlnolpla  which  haa  com 
to  ba  accaptad  aa  a  qualification  of  absolute  aqual  right*  ia  right 
or  privacy,    laparata  faellltlaa  ara  o.k.  aa  long  aa  comparable  althar 
daeling  with  domra  and  looker  room*. 

Itudant  Conduct 

IRA  will  invalidate  all  aax~ discriminatory  achool  rulaa  which 
provida  diffarant  atandarda  for  men  and  wain  living  on  campua,  langtha 
of  hair  and  hour a ,  ate. 

Sxgulelon  of  oraonant  woman  atudanta 

Currantly  many  achool  dlatrlcta  hava  rulaa  which  require  pragnant 
atudanta  to  quit.    Thaaa  rulaa  will  unouaationablm  vlolata  tha  IRA. 
Thara  ia  ho  valid  atata  objactlvo  aarvad  by  a  .law  that  only  ralataa  to 
aax.    Pregnancy  haa  no  ralatloimhlp  to  attending  school  despite  the 
feet  that  it  ia  e  "unqiue  physical  charectarletlo.*1 

Faculty 

IRA  may  create  e  new  remedy  for  feoulty  member  a.    Thla  remedy 
will  be  independent  of  Title  VXX*    42  U.S.C.  1913  would  dove-tall 
with  IRA.    Xe  not  eteute  of  limitation  under  lection  1913  ee  there 
is  with  Title  VII.    A  eult  brought  under  42  U.I.C.  1913  could  be 
pureuded  concurrently  with  e  Title  VXX  ection. 

State  Adminletretlon  of  lax-neatrlcted  Private  Icholarehlpe 

Hay  State  schools  occept  and  edminiater  privetely  eetabllahed 
scholar thips  which  are  reetrioted  by  their  terms  to  benefit  only  one 
eex? 

IRA  should  be  interpreted  ee  prohibiting  the  adminlatretlon  of 
all  prlvete  ssx-rsstrictsd  ocholerehip  by  State  institutions. 
"Benign"  dlacrimination  haa  no  place  in  the  interpreted ion  of  IRA. 

Affirmative  'Action  In  Education 

1.  More  day  care  centere. 

2.  Longer  houre  to  finieh  lew  achoola  causa  cere  for  children. 

FAMILY  LAW! 

IRA  will  require  thet  etetee  reexamine  marital  property  leva 
which  determine  ownarahlp  of  tha  earnings  end  property  of  both 
apouaea  acquired  by  other  during  marriage. 

IRA  will  generete  imaginative  solutions  to  problems  many  women 
fees  almost  clone. 

thoee  who  oppose  IRA  ore  not  ewere  thet  millions  of  women  ere 
ahouldaring  the  entire  economic  burden  ee  well  ee  the  overwhelming 
phyalcal  end  psychologies 1  burdens  of  raising  children  from  e  former 
marriage  with  little  or  no  help  from  their  ex-huabanda.    IRA  wiljl 
offer  e  great  improvement  in  the  lives  of  many  women* 
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Karrltge  Con -net  -  night ■  md  Outlay 

How  should  tha  preecnt  oonoapt  of  tha  right a  and  dutlaa  aaauaed 
upon  marriage  ba  reformed  aftar  IRA? 

1.  Part lea  to  any  marriage  should  ba  free  to  contract  between 
thamaalvaa  dutlaa  and  rlohte  of  aaeh  partner  -  houaekccplng,  child- 
ralaing,  work  outalda  tha  nine,  ate. 

2.  Right*  and  dutlaa  aaauaad  upon  mar r lag*  ahould  continue  to  ba 
those  impoaad  by  tha  ttata  aa  altarad  and  equalised  by  lava  paaaad 
aftar  ratification  of  MA.  #  r- 

Duty  of  child  and  spoussl  Support 

Probleai    At  a  o  am  on  law,  in  many  atatea,  tha  atate~lmpoaed  dutlaa 
of  aarrlaga  dlffar  according  to  tha  aa»  of  apouaa*    lusband  duty  of 
aupportlng  wifa  and  child.    Wifa  -  randar  houaahold  and  wifely 
aervlcoa   with  liability  to  aupport  husband  and  ehildran  if  husband 
cannot  or  will  not.    Thoae  lawe  will  ba  overturned  by  tha  MWhT^ 

solution t 

^  fc-?Jt!n2  ?uty  to  f^PPort  to  both  apouaaa  equally,  support  oan  ba 
noT  li^tfiJV/r1!^  of  Y!y,\  *»»™>  thie  duty  iettoublewea 
Kn^S  b«™"  lt  lB  ^'oroaabl.  axc.pt 

iapoaS  Sua^  "^4" 

miSmJ!Stmi0iVS!t^t  •g?ti?f,lt.of  dtttT  to  which  aust  ba  con- 

I*™**  *f  1RA  ?••»••      «}•  •sesns^c  dependency  which  both  praaant 
^EEr-iT*  *2* *  •1"Fly  aupport  atatuts  foroad  upon  a 

paraon  who  par forma  uaooapanlatad  domestic  labor  for  aany  yaaraT 

coapanaatlon  for  houaahold  labor  aust  ba  consldarad. 

...» J?i0ti°?L  Coaaunity  propoerty  system  or  aaeelve  change  in  local 

!!2£<2  •y,t*"1  to  glv*  "°tkw  in       noaa  a  ahara  in  tha  local 
aacurity  ay at am* 

Problaa  of  Civil  ■nforcoaent  of  Support  sight  in  tha  Opgfrf^a  f—«J,Y 

Currently  courts  rafuaa  to  lntarfara  in  a  aarrlaga  ralationahlp 
to  enforce  a  nuaband'a  duty  lapoaad  by  tha  ttata  upon  aarrlaga  to  aup- 
port hia  wifa  and  ehildran. 

«   w,IRA  !I1U  r#«ui,c«  both  huaband  and  wifa  aupport  of  aaeh  othar. 
Problaa  of  enforcement  will  atill  axiat. 

Second  problaa  after  BRA  on  enforcement  la  that  while  e  wage-earning 
apouaa  might  be  ordered  to  pay  aoney,  the  uneoapenaated  apouaa  doing 
houaahold  labor  cannot  be  ordered  to  perform  ssrvlces  in  return  for 
monetary  aupport. 

Legal  Right a  and  Dutlaa  in  Putative  and  Co  maun -Law  Warrlaeaa 

Many  statee  do  not  recognise  common  law  aarrlagee. 

in  a  aoclcty  where  majority  of  woman  do  not  work  outelde  the  home, 
a  rule  of  atate  lew  which  doee  not  recognise  common  law  marriage  will 
deny  the  wlvea  important  benef lte  including  right  to  property  accrued 
by  the  "hueband"  during  the  marralge.  F         7  *ccrwa 

such  lawe  poaelbly  violate  BAA  beceuaa  lt  le  neutral  on  lte  face  but 
dlacriainstory  in  lapact. 

Sex  Dlacrlalnetlon  Aaoecte  of  tha  Legal  Bffeota  of  Marriage 
Mights  of  consortium 

Aa  of  1971,  in  31  atataa,  e  hueband  could  aua  for  loee  of  consor- 
tium while  e  wife  could  not.    Thla  would  violate  the  I PA. 
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Wlfa'a  ni 

i       ^?t?***  ?*2h  M  "filtration  lava,  drivers  Uotnn  laws, 

i!!!-!?1^/*0111-*  ~21#d  "■"■J        tha  ol»aa  of  thoM  who  My  squally 
changa  thair  ntMt,  and  lawa  which  prorida  that  a  wifa  ny  raaiawhar 
aaldan  naaa.  upon  divorca,  which  aaauaa  that  upon  aarriaga  way  or  auat 
taka  har  huaband'a  •urnaaa. 

Undar  IM  such  atatuta  will  ba  unconstitutional. 

Solution. t    inaot  atatuta  which  •imply  aff ins  right  of  aarrlad  par- 
aona  to  ratain  thair  birth  naaaa  or  waa  any  othar  lagal  naaaa  thay 
chooaa,  or  raqulra,  in  tha  intaraat  of  idantifioation  of  aarrlad  oouplaa 
and  thair  children  that  aarrlad  paraona  um  tha  aaaa  aumaaa/ ooabi na- 
tion tharaof  or  antiraly  diffarant  naaa. 

Dcoaiclla  of  aarrlad  Woman 

Undar  currant  (in  aajority  of  atataa)  law,  tha  lagal  doaiolla 
of  a  woaan  ia  that  of  nor  huaband. 

Undar  EM  any  rula  of  law  which  aatabliahaa  doaiolla  by  rafaranca 
to  any  individual  aax  will  ba  unoonatitutional. 

Solutions 

Paaaaga  of  atatutaa  which  poaitivaly  allow  aarrlad  paraont  to 
aatabliah  aaparata  aoaicilaa  or  by  rapaaling  othar  atatuta.  Xf 
marriad  paraona  aatabliah  aaparata  doaicilaa  thay  will  bacoaa  llabla 
to  diffarant  atataa  for  diffarant  dutiaa  and  ba  aligibla  for  diffar- 
ant banaf ita  which  accrua  according  to  doaiolla. 

Chlldrana  it  aaaa  and  Doaioila 

If  aarriad  paroana  ara  allowad  by  atata  law  to  uaa  diffarant 
naaaa  a  quaation  aay  ariaa  aa  to  what  naaaa  would  ba  takdn  by  chlldran 
born  to  paranta  with  diffarant  naaaa. 

Solution i    Only  laglalatlva  aolution  ia  to  allow  paranta  to 
dataraina  tha  naaa  or  naaaa  tha  chlldran  will  hava. 

Dorelclla  of  chlldran 

Currant  law  aakaa  tha  lagal  doaiolla  of  a  child  born  to  aarrlad 
paranta  that  of  tha  fathar  and  of  a  child  born  to  unaarriad  paraona 
that  of  tha  mot  ha  r*    ERA  would  aaka  unoonatitutional  both  of  thaaa 
proyiaiona* 

Bacauaa  courta  hava  bali«vad  chlldran  ara  incapabla  of  foralng 
tha  raquirad  intant  to  ba  domic  Had  in  ona  placa,  tha  currant  law  aatab- 
liahaa rulaa  aa  to  tha  doaicila  of  "unaaancipatad*  chlldran  which 
appliaa  ragardlaaa  of  intant. 

Poaalbla  Solution i 

Doaiolla  of  child  la  whara  child  actually  raaldaa  for  tha  aaior 

hZ W Jm/TJ  '  •t'ttttory  *"         •  child  i.  praaua^  ^ 

ba  incapabla  of  foraing  raqui.it.  i„t.nt  to  aatabliah  a  dJL<?T 
Lagal  Right  to  Marry 

&qa  at  which  aan  and  woaan  aay  aarry 

it  will  ba  unoonatitutional  undar  ISA  to  hava  diffarant  agaa 
at  which  aan  and  woaan  aay  a  try  without  conaant. 

solution i    Hava  tham  ba  tha  aaaa  aga. 

Homoaaxual  Harrlaqaa 

in  all  Juriadictiona,  aarriaga  by  paraona  of  tha  aaaa  aax  ia 
prohibltad.  Yala  Law  Journal  artlcla  and  opponanta  of  IRA  claim  that 
CRA  would  lagallta  homoaaxual  aarriagaa. 
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folutlont    Amandmant  would  probably  not  allow  homos sxual  Marriaga. 
■tlva  hiatory  -  Sanator  Bayh'a  ramarka  atata  aa  such.  Alto, 
•tata  of  Washington  intarpratad  Its  IRA  statuta  not  to  aanotion  homo-' 
ssxual  marriagaa. 

Laqal  Rights  of  Unwad  Paranta 

Should  hava  oonaant  of  both  fathar  and  aothar  undar  BRA  bafora 
a  child  ia  put  up  for  adoption.    U.S.  Suprama  Court  haa  alraady  axpan- 
dad  tl)a  constitutional  righto  of  natural  fa  than  of  ohildran  bom  out 
of  wad  look.    Court  haa  datsrmlnad  that  a  natural  fathar  waa  daniad 
dua  procaaa  whara  hia  ohild  was  givan  for  adoption  by  tha  mothar  alons. 

Sax  Discriminatory  Aa  pacts  of  grounda  of  Divorca 

Bxamplaai    Two  aax-diaoriminatory  grounda  ara  common  today  which 
would  ba  outlawad  by  tha  ERA*    (1)  pragnancy  at  tima  of  marriaga  by 
anothar  man,  (2)  non-support  of  a  wifa  by  har  husband.. 

Solution t    Rapaal  of  ssx-discriminatory  grounda  and  aubatitution 
of  no  fault  grounda  or  axtand  grounda  for  divorca  to  both  nan  and 
woman* 

Sax  Discriminatory  Aapacta  of  Uwa  ralating  to  tha  Diviaion  of 
 >ropgrty  ra  dlvoroa,  child  support  and  alimony.  

Commission  notaa  that  in  42%  of  all  oaaas,  huabanda  dafault 
antiraly  on  child  aupport  in  tha  firat  yaar.    By  tha  10th  yaar,  20% 
ara  atill  paying. 

A  conclusion  ia  mads  that  Amarican  woman  brought  up  to  baliava 
that  marriaga  and  ohildran  wars  tha  ultimata  achiavamants  in  lifa 
and  whoss  caraar  ambitions  wars  aithar  stun tad  or  non-sxlstsnt  too 
oftan  find  thamsalvaa  divorcad#  unabla  to  eollaot  ohild  aupport  and 
working  in  a  job  markst  whara  thara  ia  amploymant  discriminstion. 

"It  ia  in  tha  araa  of  proparty  division  in  divorca,  ohild  aupport 
and  alimony  that  BBA  can  hava  a  graat  affact.  Tha  law  snist  ba  sssn  aa 
an  instrumant  capabla  of  os using  and  aiding  aooial  changa. 

Diviaion  of  Proparty  in  Divorca 

Widaapraad  balls f  that  alimony  is  s  burdan  impoaad  on  huabanda 
and  unfairly  axtraotad  by  graaping  wivas. 

Diacuaaion  csntsrs  around  SBction  307  *t  tha  Uniform  Marriaga 
and  Divorca  Act.    Bo  atatamanta  ara  nada  aa  to  how  BBA  would  affact 
thia  important  aapaot  of  family  law. 

Child  aupport  -  Problama  of  Bnforcamant 

No  atatamanta  mads  aa  to  how  BBA  would  affact  Act.  Could  aaauma 
that  formar  wivaa  would  ba  raaponaibla  for  ohild  aupport.  Talk  about 
rwpaatsd  law  auita  for  aupport  arraaragaa. 

Alimony 

Savaral  aapacta  of  tha  alimony  lawa  would  ba  unconstitutional 
undar  BBAt  (1)  Soma  atataa  awardad  only  to  wlvaa  and  payabla  only  by 
husbands i  (2)  Awards  of  alimony  in  soma  inptancss  basad  on  concapt  of 
fault.    To  tha  axtant  that  alimony  aarvaa  aa  companaation  for  tha 
yaara  many  wivaa  apant  out  of  tha  labor  forca  parforminc  uncompanaatsd 
domastin  work*  conatruction  of  tha  "fault**  concapt  in  alimony  or  maln- 
tanancs  awarda  will  dapriva  wivaa  of  what  ia  in  affact  "back  pay"  for 
work  alraady  parformad  and  arguably  will  ba  unconatitutional  undar  BBA. 
(3)    Caaaaa  upon  wifa'a  ramarriaga  -  $2  appliaa. 

Solutions  t 

A.    maka  it  applicabla  to  formar  huaabdna  alao 

S.  Adopt  Sactlon  307  and  308  of  tha  Uniform  Marriaga  and  Divorca 
Act  prohibiting  "fault*  from  baing  takan  into  aocount. 
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C.  adopt -provisions  ragardinj  wifa'a  or  husband ramarriaga  that 
ia  baaad  on  ujusompanaatad  aarvloa  that  iliaony  will  not  bo  dlsoontinusd 
upon  ramarriaga. 

P4ffcri«4Mt4Pfi  «jp»«tg  of  iflg  Salatlna  to  Child  Custody 

Judicial  Prafaranoa  for  Wo  than  in  custody  prooaadlnaa. 

Giving  prafaranoa  to  mothara  oauaa  of  child's  "tandar  aga"  will 
ba  unconatitutional  under  BRA. 

Solution!    Adopt  a  aax  noutral  atandard  for  data  mining  ouatody. 
Adultarv  or  Hlaoonduct  / 

amxual  doubla  atandard  ragarding  ouatody  oaaaa  -  laaa  atringant  /' 
for  awn  mora  atriaoant  for  woman,    atatuta  atating  "court  ahall  not  / 
oonsidar  oooduot  of  a  proposad  ouatodiaa  that  doaa  not  affaot  hia  / 
ralationahip  to  tha  child."  // 

Custody  slants  of  matural  fathara 

In  Staalav  v.  Illinois*  tha  U.S.  Suprsma  Court  hald  an  uiwad  /  * 
fathar  was  daniad  dua  prooaaa  whara  ha  waa  not  givan  a  haaring  ba-/ 
fora  baing  daclarad  an  unfit  fathar.    Should  ba  procedural  in  a 
ststuts  wharaby  a  fathar ,  wishing  to  obtain  ouatody,  can  aatabliah/ 
parantaga. 


ISA  will  affaot  labor  lava  in  thraa  way  at 

1.  Will  invalidate  atata  protactiva  lawa  atill  affaotiva/tor 
smploysrs  of  laaa  than  IS  aaployaas  not  covarsd  by  Titla  VZX  of  tha 
Civil  Rights  Act  of  19M.    All  ampiwsrs,  ragardlaaa  of  tha  numbar  of 
smpioyaaa*  will  ba  plaoad  on  an  aejual  footing  aa  to  conditions  of 
smp.loymsnt  for  mala  and  famala  works rs. 

2.  Ravsrss  tha  Suprasjs  Court  daeiaion  in  Oaduldla  v.  Aifllo  which 
hald  that  atata  unamploymant  inauranoa  atatutaa  did  not  hava  to  pro- 
vida  oovaraga  for  pragananoy  and  pragnanoy  ralatad  diaabilitiaa. 

3.  Provida  an  additional  ramsdy  -  a  auit  for  dsaagaa  in  fadaral 
courts  for  aai  discrimination  by  atata  or  local  govarnmantS  acting  in 
thair  capacitflaa  ss  aaployara. 

Batsntlon  of  "baanflta*  Provlalona  in  Ststs  Labor  tawa  to  covar  Kan 

Problsnt  ststutss  which  raquira  that  a  minimum  waga  for  sach  hour 
works  a  ana  a  pramlum  rata  for  houra  workad  ovar  a  t  ixad'  numbs  r  of  hours 
par  waak  ba  paid  to  woaan  aaployaaa.  / 

Thaaa  provisiona  hava  baan  invalidatad  by  Titla  VZZ  aa  to 
aaployara  covarad  by  tha  Act.    SUA  would  maka  tha*  unconstitutional. 

Wsiqht  Lifting  Llmlta  for  Woaan  Emplovsst 

Zn  ordsr  to  ba  const itutionsl  undar  SKA  will  hava  to  bs  clossly 
ralatad  to  tha  actual  rsquirsmsnts  of  a  job  ao  that  thay  do  not  aarva 
aa  borrisra  which  affactivaly  axcluda  woaan  from  jobs  for  which  tha 
rsquirsmsnts  iapoaad  ara  olaarly  not  nacaaaary. 

statutas  Providing  tftat  Woman  Cannot  Work  for  •paclflad  paripda  bsfors 
and  aftar  childbirth 

Such  atatutaa  hava  baan  hald  uncoantitutional  alrvady  and  would  ba 
unconatitutional  undar  Ira.    IRA  will  hava  broadar  applicationa  - 
pragnancy  would  hava  to  ba  traatad  aa  any  othar  disability. 

Exclusion  of  Prsflnanciaa  from  Dissbllltlss  which  ara  compsnsstsd  undar 
itats  Unsmplqymsnt  znauranca 
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Problem    Supreme  dour*  held  that  equal  protection  oliw  did  not 
prohibit  the  exoluelon  it  normal  pregnanelee  from  tho  disabilities 
covered      an  unoaployaint  laeuranee  program.    iu  should  have  tho 
offoet  of  reversing  that  ruling.    Insure  at  tho  loaat  that  etrlot 
scrutiny  la  applied.  ' 

BUI  iHiMttl  Which  alvo  Vttirini  Preference  In  ■ealovmoat  hv  tho  atats 

aeoeuss  tho  Armed  Forces  oro  overwhelmingly  msls,  aueh  atatutoo 
ere  lava  which  ara  "neutrel  on  thoir  face",  hot  discriminatory  in 
"impact"  upon  women  and  will  ho  unconstitutional. 

Too  solutions  possible  t    (1)  ropoal  tho  otatuto  entirely,  (2)  in- 
clude veterans  and  thoir  spouse*. 

atoto^gtotutoo  under  whloh  bonoflto  are  ueyablo  to  "widow*  or 
dependent  wioowore 

Two  Supreme  Court  decloions.    Unconstitutional  under  tho  equal 
protect ion  clause. 

Marital  Property  Law 

Will  separate  property  cystoma  under  BM  be  unconstitutional 
after  paaaage  of  tho  IM  aa  laws.    Rautrel  on  thoir  fees,  but  die- 
criminatory  in  impact  upon-  married  woman? 

Arguably,  yea.  '^Wju* 

In  the  faotual  setting  in  whioh  these  lew*  operate,  it  la  man 
in  soolety  who  are  expected  to  fulfill  role  of  wage  earner.  Women 


in  homobottnd  to  care  for  children  -  unoompaaaatad  by  wages,  zf 
wife  does  worh  it  la  usually  at  a  lower  level  then  a  man  and  will 
not  advance  ea  rapidly.  Argument  is  that  eeperete  property  system 
cannot  oporsto  as  neutrel,  thus  would  be  unoosntltutlonal  under  the 
IRA* 

community  proporty  aa  an  site  motive  to  generate  yrooortv  systems 

To  make  BRA  fully  effective,  every  effort  should  be  made  to 
apply  e  now  nationwide  community  proporty  law  to  all  property  owned 
by  married  persons  whether  owned  now  or  soqulred  after  tho  effective 
dete  of  the  IRA, 

If  this  le  not  done  ea  aeon  ee  possible  -  if  one  relies  on  MA 
elone  to  deoonetltutlonallse  eeperete  property  systems,  oon version 
could  take  "30  -  40  years."    Alio*  a  conversion  to  n  Baa  unity  property 
ecoulred  after  the  effective  lata  of  the  change  would  mean  that  43 
aeporete  property  jurisdictions  would  go  forward  under  two  systems  of 
seperete  property  ee  to.  that  aoqulred  beofro  tho  dete  of  change i  and 
a  system  of  community  property  aa  to  that  aoqulred  sfterwerds. 

Query:    Why  le  euch  e  procedure  of  converting  to  community  proper-" 
ty  rights  unconstitutional  ee  e  taking  of  a  person's  proporty  without 
due  proceee  of  lew?    (A  eomewhet  redundant  argument  le  made).    Answer > 
conversion  would  not  bole  taking.    The  law  in  ell  eeperete  property 
etetee  now  requires  e  hileband  support  his  wlfei  many  require  their 
proporty  be  divided  equitably  upon  divorce*    end  moot  give  a  surviving 
epouse  e  ehere  of  property  of  the  deoeeeed  person.    A  ohanga  in  these 
three  aapeote  might  thus  only  be  an  affirmation  of  the  rights  the  wife 
elreedy  hee  end  e  restructuring  of  the  property  reletlone  in  marriage 

unebll  to^  Vi9ht"  "  ,h*  4"  fW»tly 

Minimal  Reform  of  tho  nawotc  Property  tyataa  » 

Dower,  curtssy,  and  wlfo'e  •nonbarrable"  or  "forcee"  ehare. 

Power  and  curteeoy  ere  etetutory  provisions  intended  to  insure 
thet  the  surviving  spouse  will  not  bo  left  unprovided  for.  One- 
third  life  eetete  in  reel  property. 

"Nonberreble  or  forcee  ehere9  gives  the  right  for  wlvee  only 
outright  ownership  of  *  portion  of  her  deceeeed  husband's  property. 
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X.    Mimd  Dower  rights  -  should  insure  there  Is  a  provision 
to  lnaure  oonssnt  by  both  apouaaa  of  large  gifts  made  during  lifetime) 
•s  'dower  and  curtesy*  rights  are  effective  only  on  propsrty  owned 

St  tine  Of  death. 

llinlnstlon  of  sll  Forms  of  Spouse  Protection  st  Dosth 

Thrss  states,  north  and  South  Dakota  and  Oaorgls  give  nalthar 
spouso  with  statutory  protected  rights  In  othsr's  property  at  death* 

Could  bo  attacked  so  "neutral  on  Its  fsoo  but  discriminatory  In 
impsct"  so  women  will  bo  moat  hurt  by  tho  lack  of  pro  taction. 

Two  "noceossrlec*  Doctrine 

Applies  In  21  Stataa.    merchants  nay  aoll  to  wlfo  artloloa 
which  ara  nocoaaary  and  col  lac  t  from  tho  husband.    Ho  corresponding 
liability  oxlata  for  wives. 

Thie  will  bo  unconstitutional  undar  IRA. 

solution i    tnaet  "family  expense  stetutcs"  olthar  spouso  Is 
llablo  for  Stoma  of  family  expense* 

Tenancy  ay  Tho  Sntlretloo 

In  erleUnoc  in  22  Stataa.    In  12  of  thasa  atatee,  a  oradltor  of 
ona  of  tho  apousos  alono  who  has  gona  to  court  cannot  coll  act  tho  judg- 
ment from  tha  apousaa  Intaroat  In  any  property  hold  by  tho  apousos  so 
tonanta  by  tha  antlraty  until  tha  non-dabtor  spouso  haa  died,  eur- 
vived  by  tha  dabtor  spouso*    if  dabtor  spouso  dloe  first*  tha  oradltor 
cannot  col  loot  at  all  from  propsrty  which  haa  boon  hold  by  tho  apouaoa 
In  thla  form  of  ownership*    Bocauao  of  this,  creditors  aak  both 
apouaaa  to  sign  If  cradlt  la  sxtsnded. 

Thaaa  atatutaa  probably  harnonloua  bocauso  tenancy  by  tho  entirety 
la  only  found  In  saps rata  property  atatea  where  a  huaband  la  more 
likely  than  a  wife  to  have  other  aaaete  or  a  large  Income  upon  which 
to  obtain  credit. 

A  aecond  problan  la  that  In  some  ststes  tho  huaband  alone  haa  the 
aole  riant  to  manage  property  held  by  him  and  hla  wife  aa  tananta  by 
tha  entirety,    tome  courts  have  held  that  all  reata  from  leaalng 
property  held  In  tenancy  by  the  entirety  belong  to  the  hjtaband.  moth 
of  these  rulaa  would  be  unconatltutlonal  undar  Baa* 


1*    Aboil  ah  Tanancy  by  Entirety  or  If  that  le  not  poaalblai 

a*    give  apouaaa  equal  intaroat  In  all  rants* 

b.  provide  that  both  huaband  and  wife  have  firth  to 

managa  property , 

c.  make  It  poaalbel  in  sll  atatea  for  creditors  to  collect 


Community  Property  Systema 

There  are  certain  aapeeta  of  community  property  lawa  that  will 
bacoma  unconatltutlonal  after  paaaage  of  the  Inn*    Thaaa  aepe^ta  In- 
cludes 

1*     Certain  community  property  atatutaa  which  prohibit  wlvea 
from  msnaglng  the  community  property  In  which  they  have  a  vie ted 
ona-half  ownerahlp  lntereat*        Other  atatutaa  also  prohibit  a  wife 
from  managing  any  portion  of  community  property  §  except  wagaa. 

2.    Character liat ion  of  debta  aa  either  "community  debts11  or 
"aeperate  debta"  should  be  both  defined* 


Solution i 


debts* 
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3.  Debt  collection  -  beyond  the  characterisation  probleeu  Kevada 
end  Louisiana  retain  unequal  provisions  for  the  collection  of  debte 
froa  the  property  of  husband  and  wives.    The  entire  ooneainity  le  liable 
for  the  husband's  debte ,  but  none  of  It  le  liable  for  the  wives,  low- 
ever,  wife's  eeperete  property  le  not  liable  for  any  portion  of  the 
coeaninlt/'e  debte,  while  the  hueband'e  entire  property  le. 

4.  Character liatlon  of  property  ee  eeperete  or  coaeatnlty  when 
epouaee  are  teperated  but  not  divorced.  (■Weld  keep  property  con* 
enmity  property ,  until  divorced.)  ^ 

3.    Dlvlvlelon  of  ooaemnity  property  on  divorce  court ■  can 
equitably  distribute  ccessunlty  property  upon  divorce.   Thie  way  result 
in  unequal  eharee. 

6.    earning  capacities  developed  during  Marriage  ehould  be  con- 
sidered ee  e  property  asset  which  smet  be  valued  upon  divorce. 
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Tha  Ceng  mil  on  tl  Ceucut  for  WoeWi  It  tint  works  lo  pm  legislation  lo 
eliminate  ec  oncotic  and  social  discrimination  against  wmtn.   The  cornerstone 
of  thli  goal  li  passage  of  H.J. Hit.  1,  tho  Equal  Rights  Amendment. 

Tho  Coucut  supports  H.J. kit.  1  WITHOUT  AMIHOMCM/I  and  contldon  lit 
pmoga  a  lop  priority  In  I  ho  tllh  Cong  root. 

Tho  fallowing  fact  ihooli  on  tho  Equal  Right t  Amendment  wan  prepared  by  tho 
Caucui  In  anticipation  of  Houm  action  on  H.J. Rot.  1.    Thoy  am  bind  on  tho 
Amendment*!  tan  yaar  Itglilatlva  hlitory  ai  wall  at  recent  testimony 
proiontod  boforo  tho  Houao  Judiciary  Subcommittee  on  Civil  and 
Conitltutlonal  Rights. 


Llndy  Boggi 
Sec  rotary 


Olyiapla  Snowi 
Co-Choir 

Mercy  K^lvfJ 


Troaaurar  [y 


forbore  Beater 
'Member  of  Congrtti 


Sola  Burton 
Member  of  Cong  roil 


Cardial  Coffins 
'Member  of  Con 9 nit 


Gereldlne  Ferraro  s 
Member  W  Congron 


Mimbor  of  Con^mss 


/Katie  H«JI  Nancy  J^Anson  [J 

Mombor  of  Congroii 

Mambor  of  Congroii  ff 

7< 


\.L:u 


Claudine  Schneider 
Member  of  Ccngrell 


Barbara  Mikulski 
Member  of  Congress 


Mar/  Roei  Oakar 
Member/of  Congress 


521 


516 


T  At  LI   H  CONTINTt 


A*  IRA:   An  Ovarvlaw 

I.  ERA:    Itata  kKpartancat 

C.  IRA  and  the  H*M»*«r 

0.  ERA  and  Working  loam 

1.  IKA  and  Education 

F.  ERA  and  Ratlraaiant 

G.  ERA  and  Inauranca 

H.  ERA  and  tha  (Military 

Appandlx 

ERA  Public  Support 
ERA  Houaa  Coaponaora 


) 


I 


517 


THE   EQUAL   ■  I  9  H  T  1   AMNDMNT.     AN  QVlKVlIW 

H.J. Res.  1  resubmits  iht  Equal  Rights  Aomndmont  to  tha  state*  for  ratification  M 
the  Win  smendmont  lo  the  U.S.  Cenatltutton. 

Tha  Equal  Rights  Amendment  we*  first  Introduced  In  itjj.  it  waa  puitd  by  tho  find 
Congress  on  March  11,  If  ?1#  end  submitted  lo  tho  stete  legJsloturos  for  ratification. 
To  bacoma  a  part  of  tho  U.S.  Constitution,  an  ■msndmint  must  bo  rotlflod  by  three- 
fourths,  or  JO,  t  lata  a.  Tha  Era  fall  thrao  atataa  and  a  handful  of  votoi  ahort  of  thla 
goal  to  till. 

■alow  lo  tho  full  loxt  of  tha  Equal  Righto  A  awn  daunt; 
SfCTIOM  I. 

*r7Tw*nt**  aTmL  TwiTm*  "*  *****  ^  4lbrW*id  **  *•  u"lted  *«••• 
SECTION  1, 

^<oT^Ar1*a1L.^       PWr  *  W,Nr~#  *  ******  lagWataw.  tha  prevt- 


SICTIOM  1. 

TMe  Kmm mmmM  than  take  effect  tag  veers  after  tha  data  af  ratification. 

American  wohh  naad  tha  IRA  to  aacura  equel  Justice  undar  tha  law.  Without  such 
constitutional  reform,  wo  rasjaln  a  nation  without  tho  mandate  for  and  basic  guarantaa  of 
equal  rights.  Canaaquantly.  women  hava  laaa  opportunity,  loso  aoonoailc  security,  and 
fawar  rights  undar  tho  law  than  Man  da. 

Tho  Equal  Rights  Amendmsnt  la  needed  to  achieve  pariaanant  economic  oquollty  for 


EXISTING  LAWS  ARI  NOT  AOCQUATt  TO  ELIMINATE  SIX  DISCRIMINATION*  A  etotute-by- 
atatuta  approach  lo  eliminating  sax  discrimination,  whalhor  at  tha  fadaral  or  stoto 
level,  dooo  not  work*  Title  VII  of  tho  Civil  Rights  Act  of  IKS,  TIHo  IX  of  tho  Educa- 
tion Amendmants  of  1072,  tho  Equal  Pay  Act  of  IMS,  and  tha  Equal  Cradlt  Act  ara  tha 
laws  moat  aftan  cited  aa  providing  equel  opportunity  for  woawn.  However,  thoy  ara 
rlddlad  whh  exempt  lone  and  hava  boon  unavanly  appllad  by  tha  fadaral  courts.  Tho 
experiences  of  tho  past  20  ,«srs  hava  ahown  that  thasa  statutos  hava  not  provldod 
adaquata  onforcowanl  and  hava  rial  raaultad  In  daslrad  changas  In  tha  pattorna  and 
practlcaa  of  discrimination. 

CURRENT  LANS  CAN  BE  REPEALED  OR  WEAKENED  AT  ANY  TIME  BY  LAWMAKERS,  for 
example,  tho  currant  Admin  la  tr  at  Ian  has  alraady  Implemented  ragulations  that  waakan 
Tltla  IX,  tha  law  prohibiting  dlscrlatlnatlon  In  public  education,  and  haa  argued  In 
court  to  savaraly  limit  Ita  scopa* 

ERA  WOULD  PROMPT  STATE,  LOCAL*  AND  FEDERAL  GOVERNMENTS  TO  TAKE  THE  STEPS 
NECESSARY  TO  RID  THEIR  LAWS.  PRACTICES  AND  POLICES  OP  SEX  BIAS.  Under  tha  ERA, 
stata  and  fadaral  government  will  no  Ion  gar  bo  parialllad  to  dlsadvantoga  Individuals  by 
moons  of  any  law,  government  policy,  or  government  practlca  that  cMscrhalnataa  on  tha 
basla  of  whalhor  an  Individual  Is  mat*  or  female,  in  mime  atataa  that  hava  passad  thalr 
own  ERAs,  such  ss  Colorado  and  Pannoylvonla,  awlfl  laglslatlva  raforma  follow  ad  and 
countloos  discriminatory  atotutos  woro  struck  down.' 

THE  STANDARD  DEVELOPED  BY  THE  SUPREME  COURT  TO  JUDGE  SEX  DISCRIMINATION 
CASES  IS  UNCLEAR.  Tha  10th  Amendment  to  tho  U.S.  Constitution,  froquontly  tha  basis 
for  sax  discrimination  suits,  offors  uneven  and  uncortoln  protection  agalnot  oox  bias. 
Tha  14'  *  Amendment,  together  with  the  11th  and  ISlh  Amendments,  wes  added  to  the 
Constlt  Ion  more  than  s  century  ego  to  extend  civil  righto  lo  black  Americans  The 
loglslstivo  hlotory  of  tha  ISth  Amendment's  oquol  protection  provlstono  provides  no 
guide! Inss  for  applying  It  to  sex  dlscrlmlnetlon  cUlmo. 

A  constitutions!  amendment  Is  tho  ONLY  Insuronco  that  woman  and  girls  of  all  racee 
will  hove  fslr  and  tquel  opportunities  In  employment,  oducotlon,  benefit  end  retirement 
plans,  credit  during  marriage,  divorce,  and  In  old  oga. 

Recent  public  opinion  polls  hsvo  shown  extremely  high  support  for  tho  ERA  smong  the 
American  people.  Two-thirds  of  tho  country,  stmost  701,  support  the  amendment ,  And 
support  Is  high  In  both  rotlflod  and  unratified  states.  More  than  SSO  msfor  organlta- 
ttons  representing  over  SO  million  Amorlcsns  hsvo  endorsed  tho  ERA. 

THE  ERA  IS  A  MAINSTREAM  POLITICAL  ISSUE  WHOSE  TIME  HAS  COME* 
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Six  states  hava  •qua'  rights  —  tmkoents  substantially  Mantles!  la  the  prapatad  fad* 
oral  MA.  Thaaa  states  art  Colorado,  Maryland, I  New  Heppshlrt,  Nsw  Mexico,  Pennsylvania, 
and  Washington.  *  / 

In  several  stateo,  fctglsiatlve  act  (an  premptactby  tha  atata  IRA  oltadneted  many  dlt- 
crbakiatory  laws  and  prohibited  fulurt  enactment  af  discriminatory  pender-bestd  legisla- 
tion. In  thaaa  and  ether  state*,  a  comb  Inst  Ian  af  logltiativa,  Judklal  and  admkilstra- 
tlva  action  hat  comlrlnod  la  alhalnata  much  dlecrlminetlen  again  it  woman. 

Colorado  Cavarnor  Richard  0,  Lamm  bait  summed  up  hit  tttla*a  IRA  axperlance  In  hit 
ttttlMtny  befert  tha  Hauaa  JUdklery  Cimmlttto: 

/* 

"Tha  catat  Illustrate  tha  cowwun  sense  approach  which  tha  courts  havt  taken  to  In* 
tar  prating  tha  ERA*  Judgat  generally  havt  tttyad  with  familiar  legal  thaarlat  (toy 
an  ploying  tha  strict  scrutiny  test)  %d  revkw  laws  whkh  classify  parsons  on  tha  basis  of 
tax.  Thoy  havt  permitted  tha  usa  of  statistics  to  provt  that,  ^though  an  act  Is  neutral 
on  Its  fact,  It  has  a  dlscrlailnatary  Impact.  Thay  havt  rocognfiod  thtt  unlqut  physical 
characteristics  may  ba  t  coaapalUng  rat  ton  ta  uphold  sex-based  classifications.  Tha 
courts  hava  rafusad  to  play  gaait/  with  tha  ERA.  Tha  Judges  hava  alwtys  kept  In  mind  tha 
pur  posts  of  tha  ERA  and  hava  net  par  atlt  tad  tha  ERA  to  bscoms  a  refuge  for  law  braakars  or 
thoat  who  seek  to  pontMtt  wsmon  by  wrapping  themsttvts  in  tha  ERA. " 

Mart  art  sosjo  of  tha  findings  undtr  stttt  ERAst 

itsb  courts  hava  ra  eipjil»<  alas  veto  of  <fio  osnSrosatsans  af  tha  hasssajabar. 


Presumption  that  tha  husband  Is  awnar  of  household  poods  posstssad  and  ustd  by  both 
■pouias  was  sat  tsldt  as  Incofopatlbla  with  tha  Pennsylvtnla  Equal  Rights  Amendment. 
Pjfjorjdo  v.  DjgjorldO.    M\  A. 2d  17%  (Pa.  Sup.  Ct.  1075). 

Undtr  tht  Texas  ERA,  courts  hava  hold  that  bactust  of  tha  valua  of  tha  custodial 
paranfi  strvlcas  (In  this  case,  tha  mother's!,  a  mutual  duty  of  both  parants  to  pravlda 
child  support  doos  not  rtqulrt  aqual  aionotary  contributions.  Kramp  v,  Krtttp  5*0  S.N. 2d 
220  (Tax.  Clr.  App.  1070}. 

State  IRAa  havt)  not  sssndosad  that  wtssan  could  ba  farcad  tsotts  work  If  thay  wanted  So 
wiy  namw  awo  rosso  moar  enworon. 

Undtr  tha  Ptnnsylvanla  ERA,  tht  court  found  thtt  tht  dlvorctd  mother  mty  not  bo 
rtqulrtd  to  make  financial  contributions  to  tht  child's  support  bocaust  of  tht  vtlut  of 
htr  custodial  sorvkos.    Wtstoltk  v.  Wtstoltft  310  A. 2d  000  (Pt.  Sup.  Ct.  1077}. 


Stata  ERAt  hava  not  aianil tltrt  abortkv*  funding* 

In  Massschusatts,  stata  MadfCald  restrictions  on  abortion  wort  chtlltngtd  undtr  tht 
ERA.  Tht  court  did  not  rult  on  tht  ERA  Is  sua,  but  rtthtr  struck  down  tht  restriction  on 
stttt  duo  proctss  law.    Mot  v.  King.  017  N.E.2nd  307  (Mass.  1000}. 

In  Connecticut,  stttt  Mtdlctld  rtstrktkms  on  abortions  wara  chal'tngad  undtr  tha 
stttt  ERA.  Tht  court  or  da  r  ad  statt  funding  on  privacy  and  othar  grounds.  Tht  ERA  claim 
was  not  adoptad  by  tha  court.    Poo  v.  Manor,  0  Family  Law  Report  2000  (Ct.  1001}. 


hwmaaoauof  wwrlaajta  haw  not  bacassa  Mast*  undtr  stttt  ERAt. 

In  Washington,  a  statute  prohibiting  same-sex  marriages  was  uphold  undar  tha  ERA. 
Tha  stata  assorted  that  sinct  all  homoioxual  marrlagos  wrrt  barrtd  by  stttutt,  thtrt  wts 
no  sex  discrimination  Is  sua.  Mtlt  pairs  as  wtll  as  female  pairs  wtrt  dan  ltd  t  license 
undtr  tht  itw.    Singer  v.  Mara,  11  Wash. App.    207  (1070}. 


Stata  courts  hava  not  ■mowed  stata  ERAt  to  ba  uoad  0a  protect  ssaJa  craaHnek. 

Rtlylng  on  tha  remedial  purposti  of  tho  ERA  and  racognlilng  thtt  tht  ERA  permits 
dlffortnt  trtttmtnt  btstd  on  tht  unlqut  physical  charactarlstks  of  tho  sexes,  tho 
Colorado  court  uphold  convictions  for  rapt,  gross  sexual  Imposition,  and  statutory  rapt 
undtr  old  soxutl  tsstult  laws.  (Tho  Colorado  state  legislature  raw  rota  tho  soxual  assault 
taws  In  neutral  Isnguaga. )    Paoplo  v.  Croon  (101  Cok).  24*  1073). 

In  Maryland,  tht  dtftndtnt  In  an  appaal  from  a  conviction  for  rspa  challangad  tha 
constltutlontllty  of  tho  statutory  definition  of  rspa  as  abridging  his  rights  on  tho  ba- 
sis of  sax.  Tho  court  of  special  appeals  rejected  this  challenge,  finding  thtt  because 
physiologically  only  mates  could  perpetrate  rape,  the  classification  limiting  culpability 
to  malos  was  rationally  rotated  to  tho  state's  purpose  of  criminal  penalty.  Brooks  v. 
State  (20  Md.App.  ISO,  I07S).  ^     7       ~ -    ■  — 
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1  R  A     AND    THE     HOME  MAKER 


TIM  ERA  mm  rmgniN  the 


af  marrlaga  ml  wW  actnowtedga  Mm 


haaaamafcac  aa  an  aqual  cantrliuaar  la  tht  forty. 


BACKGROUND 

-  Many  laws  and  practical  aparata  to  dapriva  homamakari  of  aconomk  aacurily  during 
marrioga,  upon  dlvorca,  or  at  widowhood,  by  falling  to  racognlia  thair  valuabte  contri- 
bution to  thair  familial  and  aoclaty.  Tha  homamakar9!  contribution  ii  not  via  wad  ai 
aconomicatly  actual  to  tha  braadwlnnar1!. 

Moat  of  our  marital  lawa  data  back  to  EngMih  common  law.  Marrted  woman  wara  con- 
lldarad  tha  proparty  af  thair  hutbandi,  aaan  at  aconomlcally  dapandant  upon  thair 
ipoutat ,  obligated  to  provlda  domattlc  tarvkat  and  compantonihlp.  Today,  daaplta  pro- 
gran,  many  af  our  tax  and  dlvorca  lawi,  tha  Social  Sacurity  ayatam,  and  Iniuranco  and 
panalon  plana  atill  raffcct  thaaa  archaic  aaiumptbna. 

Homamaiiara  lack  baak  kgai  rightt  con&rnlng  awnarihlp,  poitaiilon  and  control  of 
marital  proparty.  In  many  atataa  a  marrlad  homamakar  cannot  obtain  cradlt  In  har  own 
noma  bacauaa  It  la  aaaumad  that  only  tha  waga  aarnlng  ipouaa  oantrote  aaaati.  Soma 
atataa  itiH  follow  common  law  practical  that  hotfcahold  goodi  purchaaad  during  marrlaga 
batong  only  to  tha  huiband  unlan  tha  wlfa  can  ihow  har  monaifv  contribution  to  tha 
purchaaa. 

Probtami  raaultlng  from  tha  homamakar*!  lack  of  mgaJ  and  aconomk  protoctlon  bacoma 
acuta  If  tha  marrlaga  diaaaivai  through  dlvorca  or  daath.  Dlvorcad  woman  raraly  racalva 
alimony,  and  of  tan  racalva  na  chllrf  aupport.  Ivan  whan  luch  monay  Ii  racaivad.  It  la 
uiually  Inadequate.  Dlicrapanciai  batwaan  tha  oarnlnga  of  man  and  woman  axacarbata  tha 
problam.  Tha  dlvorcad  fathar  almoat  alwaya  hat  mora  dlapoaabla  Incomo  than  tha  dlvorcad 
mot  har  who  hai  tha  chMdran  to  aupport. 

\! 

Undar  tho  IRA,  lawa  and  court  ordara  ra'atlng  to  domaitlc  ralatloni  will  bo  baiad  on 
tha  principla  that  aach  ipouio  contribute!  aqually  to  tha  marrlaga.  Tha  ERA  will  afford 
woman  a  batia  In  law  that  antlttai  tham  to  aqual  managamant  and  ownarihlp  of  proparty 
acquirad  during  tha  marrlaga. 


QUESTIONS  >^ 

Q-   What  affact  would  tha  ERA  hiva  oii  alimony  and  lupport  award!  r 

A.  Undar  tha  ERA,  gandar  nautrat  rutuwM  raquira  monatary  and  non-monatary  contrlbu- 
tloni  from  both  ipoutat  In  accordance  with  thair  moani. 

Q#   Would  man  still  hava  to  support  thair  wjvai  undar  tha  ERA? 

A.  Many  court!  hava  rafuaad  to  anforca  tha  lupoort  obllgatloni  of  huibandt  during  mar- 
rlaga bacauia  of  a  raluctanca  ta  Invada  tha  privacy  of  marrlaga.  Ai  a  raiult,  avan 
If  a  huiband  donlai  hli  wlfa  monay  far  har  moat  baak  naadi— food,  hoalth  cara, 
ckthai—iha  cannot,  ai  long  at  tha  continual  to  Mva  with  him,  axpact  a  court  to 
ordar  him  ta  provlda  raaaonabla  axpaniai.  ERA  will  hava  Httla  Impact  on  thli  un- 
fortunate iltuatlon.  Howavar,  In  tho  avtnt  tha  marrlaga  dliaolvoa,  tho  homamakar*! 
nommonotary  contribution!  to  tha  family  will  racalva  fair  recognition  In  dividing 
marital  proparty. 

Q.  Would  tha  ERA  forca  dlvorcad  mot  har  ■  to  work  In  ordar  to  maat  har  obligation  of 
aqual  aupport  for  tho  chMdran? 

A.  No.  Thli  lnua  hai  boon  litigated  in  Pan  mylv  ante  undar  tha  itata  ERA.  Tha  court 
racognliad  tha  Importance  of  tha  cut  tod  lit  parant'i  rote  In  itaylng  homo  with  tho 
chMdran.  Oaflnlng  rlghU  and  raiponilbHItlai  In  tax  nautral  tarmi  maani  that  both 
braadwlnnari  and  homamakari  ara  antltlad  to  legal  and  aconomk  racognltton,  not  that 
aach  muit  par  form  both  function!. 
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Sex  1st  attuMptlent  In  Saclal  Security  work  auelnit  the  liMWMhir  In  verieut  way  a: 

TIM  unpaid  hiniilur  nmlvn  absolutely  na  dleaMNty  protection  for  hereolf  or  her 
fearily;  her  turvtvere  ncilvt  nobeneflte*  The  4Mau*ptlon  It  thai  hmNhin  dan* 
war*. 


If  dlvorwd  before  ft  yeen  af  Marriage,  hit  wo*  era  have  na  coverage  far  Uiaaa 
yeare.  Knee  epp rax Waatal y  ana-third  af  all  warrlauee  dissolve  before  Iha  letn 
veer,  a  significant  nuwbar  af  wewen  lata  financial  security. 


••  If  an  ewpleyed  warrled  women  leaves  the  paid  laser  force  ta  cart  far  har  family,  ana 
la  panalliad  by  having  tare  aamlnga  entered  Hit  a  har  savings  hletory  anal  har  pay- 
autt  art  reduced* 

O.   Hew  would  Iha  IHA  effect  how  ■■■Nan'  Socle)  Security  banafllal 

A.  Sadat  Security  provisions  harm  women  beceMse  they  art  p readied  an  sex -based  essump- 
liana  that  fall  to  recognlio  the  economic  value  of  work  In  the  home,  the  ditcrlml- 
n  alary  wegt  t  true  lure  In  the  loser  force,  and  the  unique  work  pattema  of  women  ea 
they  leaiporerlly  drop  out  of  Iha  labar  force  to  ralte  children.  fcttA  would  require 
the  reexamination  of  mm  lot  aeeumptlena  that  underlie  the  Social  Security  system. 
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IW  A     AND     WORKING  IOMN 


TIm  IRA  mm 


wa  mm  mi  gi  111  ■rt^tej  p 
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■ACKCWOUND 

The  Incneaed  labor  force  partklpetlan  if  wswmn  Ii  cm  of  IN  matt  Important 
labor  market  trends  of  this  century.  411  of  all  wpm  an  working  outside  the  heme 
today ,  aiaro  than  oyer  bafara.  In  1ft  1,  avar  half  of  all  married  women  vara  working, 
up  from  l*%  In  if  St.  41%  of  women  with  children  undar  and  •!%  of  women  with  cNI- 
dnn  between  Ilia  ages  of  •  and  17,  vara  In  tha  lob  or  forco. 

Growth  In  tho  number  of  single  wo*n  hooding  heuseholde  bat  boon  dramatic.  Ac- 
companying ihli  irond  hat  boon  a  phanawanan  It n awn  aa  the  femlnli olion  of  poverty— 
mere  than  half  of  tho  fatal  number  of  poor  femlllea  In  this  nation  ara  aujtntaJned  by 
women.  Almost  three  quartan  of  Molarity  child  ran  In  fawls-hsadso  households  live 
In  povarty.  If  this  trend  continues,  it  la  estimated  that  lat%  of  tho  poverty- 
stricken  In  tho  yaar  HH  wIN  ba  women  and  thalr  chltdron. 

#tfco  fwmttm*  turn* JmS  a?V 

Discrimlnotlon  against  women  In  tho  market  ploco  hot  not  boon  eradicated,  oat- 
pita  laws  on  tha  books  ta  protect  thooi.  Title  VII  af  tha  Civil  nights  Act  of  1»M 
prohibit!  employ  mant  caocrlmtaetlon  and  tha  Equal  "ay  Act  af  Ifal  requires  wa*a 
equity,  but  In  IH1  wemen  contlnua  to  aam  anty  If%  af  aaVi  Income.  Thoao  oojual  am- 
ptoymant  lawt  and  affirmative  acUon  peJklee  ara  simply  Inadequate,  unevenly  ap- 
plied, and  often  loaaafy  enforced.  And,  at  with  all  statute*,  they  can  ba  npoatsd 
or  wookonod  at  any  tlme,^  at  simply  nat  ba  anfarcad  by  tha  agencies  charged  with  that 
responsibility. 

Menovor,  even  ttatutaa  such  at  Tftla  VII  and  tha  kquaJ  Hay  Act  an  Inadequate 
to  address  ana  of  tha  moat  powerful  farcaa  against  economic  equity  for  oomin  - 
occupational  segregation.  Maat  working  wwoan  an  concentrated  In  a  small  number  af 
relatively  pearly  paid  occupation!.  Studios  thaw  that  Jabs  viewed  aa  "women's  workN 
on  lawer  paid  simply  because  they  on  "wemerro  work,"  regardless  af  the  skill,  re- 
sponsibility or  training  required  to  do  them. 

A  statute -fey-statuta  approach  to  remedying  economic  bias  dots  not  work.  Only  o 
constitutions!  guarantee  of  equal  employment  opportunities  for  women  can  yat  at  tho 
root  of  tho  problem*  Women  an  In  the  work  forco  to  stay.  Limited  access  to  |ob 
mining,  vocational  studies,  and  educational  fields  will  en  sun  tho  endurance  af  tha 
famlnlf  atlon  of  poverty  and  tha  widening  af  the  wage  gap. 

Tha  IRA  woutd  prohibit  sex  dlscrlmlnatlan  by  public  employ  art,  prompt  state  leg- 
tstatuns  to  repeal  discriminatory  laws,  and  guide  the  courts  when  enforcing  the 
tows.  So-celled  "protective  legislation1*  restricting  tha  types  of  Jabs  women  can 
hold  and  tha  hours  they  can  work  would  bo  repealed.  Loopholes  and  exceptions  In 
equal  employ  mint  taws  would  bo  closed. 


QUESTIONS 

0.   Whet  effect  would  the  ERA  hove  on  veterans1  pnfannce  In  public  employment? 

A.  It  should  be  noted,  first  of  ell.  that  public  employment  has  always  boon  an  im- 
portant source  of  lobs  for  women.  Than  an  currently  same  veterans'  preference 
schemes  so  oxtnme  thot  women  hsvo  been  virtually  excluded  from  tha  upper  levels 
of  state  employment,  nlegated  to  clerical  and  support  positions,  no  matter  hen 
qualified.  Programs  to  nward  our  veterans  roan  taring  the  work  force  would  have 
to  he  more  narrowly  tailored  and  carefully  weighed  against  the  ItHA's  prohibit  I  ant 
against  sex  discrimination  so  os  not  to  unduly  Merit  employment  opportunities  for 
woman. 
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Q.   Now  would  the  ERA  effect  seniority  systems? 

A.  Genuine  nondiscriminatory  seniority  systems  would  on*  b«  struck  down  by  lh«  ERA. 
However,  in  cimi  where  these  systems  mask  actions  which  exclude  women  from  jobi 
or  |ob  advancement,  dtny  them  adequate  pay.  or  make  them  mora  likely  loba  laid 
off.  seniority  would  bo  subject  lo  challenge.    Every  major  labor  union  In  tho  nr 
.  lion  supports  the  ERA. 

*  i 

Q.    Mow  would  lha  ERA  affact  employment  and  pregnancy? 

A.  work  policial  prohibiting  pregnant  women  from  working,  lawa  denying  unemployment 
benefits  to  pragnant  woman,  and  plana  rovaklng  accruod  seniority  and  frlnga  bene- 
flti  following  temporary  loaves  el  abaanca  duo  to  pregnancy  hava  created  powerful 
obstacles  to  woman  In  lha  work  place.  Curront  law  offers  protection  agalnat  aome 
of  those  proctlcea.  but  aro  >ubject  to  lha  thru!  of  repeal  and  lese  than  aggros- 
alva  enforcement*  Tho  constitutional  guarantees  of  the  ERA  would  •mure  that 
preynant  workers  continue  to  be  treated  as  Individuals— sick  leave*  disability 
pay.  and  other  health  benefits  would  be  granted  to  them  on  the  same  basis  as  to 
other  disabled  workers. 
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BACKGROUND 

lax  discrimination  In  education  reflects  arid  perpetuates  the  discrimination  wo- 
men fw  throughout  their  adult  Hves.  It  begins  In  grade  school  with  ux  itirio- 
typed  texts  thai  portray  bays  aa  leaders  and  achievers  and  glHt  at  followers  and 
watchers,  continues  through  Man  schools  where  boyi  laarn  la  operate  a>achlnai  and 
girls  laarn  ta  keep  house,  and  culminates  In  universities  with  weighted  admissions 
policies,  llailtad  wwirfi  athtatlc  programs  and  cauraat  af  study. 

Ma  ana  can  dany  tha  Importance  of  •ducat ton  In  determining  Ufa  and  employment 
otiporiunlilat.  Una-half  af  all  woman  warn;  two-third*  work  out  of  economic  ntcir 
slty.  Yat  toaaVi  aducatlanal  preparation  for  tha  Jab  market  It  heavily  walghtad  In 
favor  of  low  paying,  daad-and  fobs.  In  vocational  cauraat.  women  hava  boon  cancan- 
tratad  In  homo  economics,  heetth.  office  occupations  and  consumer  and  homemoxlng  pro-  . 
grams.  whMa  won  hava  dominated  technical,  agricultural,  trada  and  Industrie)  pro- 
gram which  load  to  higher  paying  Jabs.  At  a  Una  whan  our  toe  My  It  moving  Into  an 
advanced  technological  arc,  whan  math  and  telenet  training  It  ettentlal  for  Job*  In 
high  technology  and  other  growing  employment  fields.  11%  of  home  economic,  ttudcntt 
are  female,  while  fi%  of  trades  and  Industry  students  are  mala. 

QUESTIONS 

0.   what  Impact  would  the  ERA  nave  on  single-sen  public  schools? 

A.  The  IRA  would  mandate  that  public  schools  could  not  continue  discriminatory  prac- 
tices     they  would  have  to  Integrate. 

Q.    What  impact  would  the  ERA  have  on  single-sex  private  schools? 

A.  The  Impact  of  the  ERA  on  prlvete  educational  Institutions  would  depend  on  the  ex- 
tent of  stete  Involvement.  A  prlvete  Institution  whose  sax-segregated  policies 
could  not  be  Justified  might  lose  government  funds. 

However.  |ust  es  under  current  lew  regarding  race,  the  ERA  would  allow  some 
schools  or  programs  to  continue  admissions  policies  and  compensatory  eld  for 
women  If  Ihelr  single-sex  nature  Is  evaluated  by  the  courts  at  mailing  a  positive 
contribution  to  overcoming  the  effects  of  part  discrimination  and  promoting  tax 
equity.  A  policy  designed  to  provide  educational  opportunities  for  women  to 
overcome  pest  discrimination  ne#4  not  be  Inconsistent  with  the  ERA. 

Tax-exempt  status  alone  may  not  create  sufficient  state  Involvement  to  be  effect- 
ad  by  the  ERA.  Under  Bob  Jones  University  v.  U.S.  103  S.Ct.2017  11913),  It  mey 
be  permissible  to  deny  tax-exempt  stetus  If  the  Institution's  practices  can  be 
found  to  offend  public  policy.  t 

(J.    Would  sports  teams  have  to  be  integrated? 

A.    The  ERA  would  accommodate  the  maintenance  of  all-female  teams  where  necessary  to  . 
guarantee  equality  of  athletic  opportunity.     But  women  qualified  to  play  on 
all»mole  teams  would  be  allowed  to  do  no. 

0.  Would  ERA  outlaw  fraternities,  sororities  and  other  private  clubs  and  associa- 
tions at  colleges  and  universities? 

A.  Purely  private  social  organisations  would  not  bo  affected  by  the  ERA.  If  such 
organisations  were  supported  with  public  funds  or  were  so  Interwoven  with  the 
academic  life  of  an  Institution  as  to  represent  official  action,  the  ERA  would 
apply.  (See  Iron  Arrow  Honor  Society  v.  HocMor,  51  U.S.L.W.  2«M,  11th  Clr. 
a-ll-13.)  \ : '  ' 

0.    Would  sleeping  facilities  and  bathrooms  have  to  be  Integrated? 

A.  No.  The  right  to  privacy  Is  not  In  conflict  with  the  ERA.  Privacy  cannot  be  a 
subterfuge  for  providing  unequal  opportunity,  however. 
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BACKGROUND 
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i«l  hat 


The  "ponalon  geme"  la  one  that  tha  American  woman  almost  always  total 
woman  -alnglo,  aiarr)ad#  divorced  or  widowed--**  shortchanged  by  a  system  lh«  «■ 
?l!r  U\*#il  ,h#,r  eh«ntt,n9  "••d*         lo  guarantee  them  economic  luslico\  Moil 
ratlraaant  ayttoms,  designed  ta  raward  tha  long-term,  aloady  worker  with  low  mobility 

j!!!Ly  gM#  110  vwt  rin#cl  woitorn  work  and  family  pelternt,  and  do  not  eprty  ta 
moo I  woman  •  \ 


Today  51%  of  all  wom*n-tJ%  of  I  ha  talat  labor  fore*- -work  for  pay.    Thalr  untooa 
work  pelternt  tlommlng  from  chHdbaarlng  and  roaring  responsibilities  ara  not  recognitaS 
at  having  economic  worth,  and  hanca  ara  not  providtd  for  In  present  ratlramant  systems.  \ 
In  1110,  fewer  then  111  of  all  A  mark  an  Iwo-paranl  famlilea  fll  I  ho  iMft  ttereolype  of } 

^f^*0**  ,i0,n#r  ™*  ,wo  «  children  undar  II.  Moreover, 
with  in*  high  Incfdanca  of  divorce  and  ovan  hlghar  parcontaga  of  surviving  apouset  bafng 
££Vr«n«™Um  husband  will  ba  present  to  provlda  for  hlTwIfa  It  no 

Thlt  presumption  of  dtpandoncy  works  against  all  woman,  atpaclally  In  In*  Social 
Security  system.  If  a  hutbattd  and  wlfa  Jointly  own  a  butlnatt  or  farm,  banafltt  accrua 
In  hit  nome.  «  tha  wlfa  It  disabled,  tha  hat  no  cradltt  on  which  lo  soak  benefits. 
Beceute  of  Iho  prlnclpl*  of  only  paying  on*  workar  In  a  coup  la,  a  two-earner  coupl*  with 
tha  same  Incomo  aa  a  one-earner  couple  rocalvat  lowar  banafltt.  In  1171,  2.3  million 
I*0"*"  wno  ptW  5ocl1'  »ara  no  battar  off  lhan  had  lhay  never 

woe  had  for  pay  and  never  contributed  lo  Social  Socurlly.  Tha  nal  ratult  h  a  growing 
population  of  elderly,  poor  woman.  |S%  of  Iho  aldarly  poor  ara  tlngla  woman;  M%  of 
Iham  depend  tolaly  on  Social  Socurlly  for  thalr  In  com*.  Vol,  in  1913  tha  avoraga  Social 
Socurlly  paymanl  for  woman  II  or  oldor  was  «,*7I,  comparod  lo  $S,72§  for  manT 

inequities  In  pantkm  tytlamt  compound  tho  problem.  Regulettons  which  Ignora  wo- 
man t  typical  work  pallarnt,  such  at  minimum  participation  aga  and  vetting  raquiramanlt. 
couplad  with  inadequate  provitlon  for  turvlvor  banafltt,  moan  thai  In  1111  only  lot  of 
retiremenlego  woman  racalvad  a  pantkm,  compared  to  211  of  ratlramant  aga  man.  Evan  If 
a  woman  does  have  a  pent  ton  bated  on  her  own  earningt.  the  evorege  bona  fit  it  only  59% 
of  a  merit  avarago  benefit,  raf lading  continuation  of  tha  waga  gap  kilo  old  aga. 

rantiena  ^«t^ra*wfcia  tede/a  wert  pettorna  and  need*  of  women  In  order  la 
offer  a  decant  standard  of  Hvmg  after  ratlramant. 

QUESTIONS 

0.  Since  moat  women  Hva  longer  than  most  man.  Isn't  it  fair  lo  hava  a  different  con- 
tribution tnd  payout  tchtdul*  under  pant  Ion  plant? 

A.  Motl  older  women  do  not  Hva)  longer  lhan  motl  iron  of  tha  tame  age.  in  a  random 
tample  of  1.000  man  and  1,000  women  aga  IS.  11%  of  man  and  woman  malchad  in  death 
agat.  Life  expediency  diffar^nca*  belwaan  men  and  woman  raflacl  nothing  mora  lhan 
group  evorogeo  applied  lo  lndivldu.lt.  Moreovar,  a  racenl  National  Katearch  Council 
study  hat  revaattd  thai  tha  ovarwhalmlng  raaton  for  tha  dlffarance  in  Ufa 
expectancy  at  birth  belwttn  man.  end  woman  la  smoking?  tha  Ufa  axpeclancy  flgurat 
for  non-tmoklng  men  and  non-tmokin9  woman  wara  idanlical.  Other  factors,  mora 
ratable  and  specific  than.  tax.  should  ba  uted  in  annuity  and  pension  calculation*. 

Q.  Won1!  tha  ellminalion  of  tax-basad  actuarial  tablat.  now  wldaly  uacd  in  pension 
plans.  Impoaa  a  tremendous  adminislrallva  burdan  on  companies? 

A.  Under  Tltla  Vll  of  the  Civil  Righla  Act.  Iha  Supreme  Court  has  atraady  dalarminad 
that  sex-haserf  actuarial  taMea  cannot  ba  u*«d  to  force  women  lo  conlribula  mora  to 
a  pension  plan  for  equal  benefits  (Manharl)  or  to  racalve  lowar  benefits  for  the 
tama  contribution  (Norris).  However  f~"lhese  decisions  only  affect  amployar- sponsored 
pensions  plans  and  many  women  are  not  covered  by  such  plans.  .Tha  ERA  is  na cattery 
lo  expand  and  camsnl  thssa  prlnclplea  in  all  pension  plans. 

0.    Won't  it  cost  millions  lo  equal  lie  pension  payouts? 

A.  The  industry  estimates  thai  U  bi»lon  will  be  required  to  eque'lie  pension  peyouls. 
While  that  seems  tike  a  lol  of  money.  It  Is  only1  I hree- tenths  of  1%  of  currant  pen- 
sion fund  assets. 
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bACKGROUNO 

Despite  our  notional  paJky  prehfeitlng  disc  Herniation  an  tho  beaU  of  race,  color, 
origin,  religion,  and  mm,  unfair  t  root  wont  of  women  seeking  Insurance  coverage  remains 
o  major  obiUck  ki  tho  path  to  economic  equity.  Inturonco  compenfei  practice  tax  dis- 
crimination when  they  lleelt  teWi  occeai  to  certain  type*  of  Inturonco  ceveraga  ami 
tat  ratot*  to  ran,  and  condition*  that  are  unequal  far  women  and  Men  seeking  Identical 


Adoquole  Inturonco  coverage  for  American  women  end  their  families  li  of  critkat 
Importance.  Women  comprise  m  of  todo/i  work  force.  .They  ore  tho  primary  woge- 
oorners  for  7.7  million  slnglr-porant  femlllet,  but  their,  average  eornlnga  ore  only  9fl 
of  mote  wega-eernerV  Incemot.  The  notion  thot  woman  do  not  need  Inturence  covorogo  It 
5£?,id:  «*  *•*  th#*  continue  to  receive  Inequitable  treatment  In  tuch  eraai  at  dli- 
ablllty, Ufa,  end  health  Inturonco. 

The  use  of  ten-beted  actuarial  tebloi  by  pHvate  Iniurert  often  retulti  In  unequal 
benoflti  and  limited  covorogo  for  women.  Theoe  Iniurert  luttlfy  thli  proctko  by  tablet 
■hoeing  that  women  live  longer  then  men.  on  overago.  Ai  a  retult,  women  as  o  whole  hove 
received  lower  monthly  payoutt  el  annultlei  for  which  they  have  contributed  Identically 
at  their  sums  counterportt. 

Matt  women,  however*  do  not  live  longer  then  matt  men  of  the  tome  ego*  m  of  men 
end  women  of  retirement  ego  die  ot  tho  tome  time.  Thlo  omens  thot  the  majority  of  women 
pay  for  the  longevity  of  o  few  In  ennui ty  end  Inturence  benoflti.  Using  gender  to  da- 
teneJne  benoflti  In  thli  way,  then,  tervoi  merely  aa  a  proxy  for  ether  choree  to  ristki 
more  clotely  aiiecloted  with  mortality,  longevity,  end  Morbidity.  Studloi  hove  ihown 
thot  personal  habltt  ouch  aa  smoking  and  drinking  are  mere  relevant  to  dotormlng  life 
expectancy,  but  Imuran  continue  to  rely  on  gender  ot  o  substitute  for  Individual 
choreclerlttki. 

Condor-botod  clotilfkatloni  thot  Inhibit  women's  economk  tecurlty  ore  demon- 
it  roted  In  tho  following  are  at: 

••DISABILITY  INSURANCE"  Thli  type  of  Inturence  It  generally  unevaJlabk  to  women  who 
do  not  work  outline  tho  home,  nor  to  pert-time  workers,  the  majority  of  who*  ore  women. 
In  itotoi  which  do  provide  thli  Inturence  covorogo  for  women,  ttudlet  show  thot  women 
pay  more  than  man  with  Identical  or  better  covorogo. 

"HEALTH  INSURANCE**  According  to  o  report  prop  a  red  by  tho  Women's  Equity  Action 
League,  It  li  not  uncommon  to  find  thot,  dotplte  higher  premium!  pold  by  women,  the  ben- 
oflti thoy  receive  ore  Much  lower  than  thote  received  by  man.  Health  Inturence  often 
doai  not  cover  pregnancy  and  related  condition!;  the  rationale  It  thot  pregnancy  li  e 
"voluntary  condition."  Tho  tame  health  plan  often  covert  other  voluntary  dltobllltlei, 
however,  tuch  at  sports  tnJuHet  end  voaoctomlei. 

••LIFE  INSURANCE"  Under  certain  pofkloi,  e  worried  woman  li  allowed  to  purchase  cov- 
erage only  up  to  the  amount  of  the  husband1!  paJky,  regordkss  of  her  own  aiming 
power.  Sex-beted  llfe-expectency  tablet  ore  uied  to  tot  different  ratet  for  man  and  wo- 
man, tfmaen  Muit  doMonttrate  need  to  qualify  for  the  option  to  forego  premium  payments 
during  dliablllty;  thli  benefit  li  outometkolly  granted  to  men. 


QUESTIONS 

Q»     Will  the  net  effect  of  the  ERA  on  Inturence  be  higher  iniurance  cottt  for 


A. 


i 

because  women  ere  now  ovorthorged  for  ell 
the  ERA  would  be  lower  Insurance  coals  for 


llnei  of  Iniurance,  the  net  effect  of 


Women  ot  o  group  now  benefit  from  so  k -based  ratal  In  life  and  auto  ktiuranca  (but 
only  when  they  ore  young).  Tho  high  cottt  end  low  benoflti  In  the  area*  of 
health,  dliablllty,  or  annuity  coverage,  however,  greatly  outweigh  the  advantage! 
to  woman  In  Ufa  and  auto  coverage.    The  ERA  would  Inttltuta  treatment  of  woman 

as  Individuals*    Man  «nd  wMm  will  n*in  *  _uuft»  -j.l. .   


fK«lr,filJlli2w*,Je*  iJSSliS0!  "255°  fm         fF*  ■  iViti,»  *hkh  eJooalftat  risks 
-H.JlfI     flii7fl,¥Wlial  b«hiv|«r        eheracterfitki   More  clotely    related  to 
mortellty.  Morbidity,  or  cetuelty  experience;  ,Q 
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The  ERA  ejtsl  profiseJt  denywtg 
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end  tFamibtg,  In  the 


BACKGROUND 

The  Military  li  lh«  largest  employer  and  educator  In  the  nation  end  yat  |B  virtu- 
ally immune  from  policial  and  lews  prohibiting  mm  discrimination.  Woman  ora  danlad  en- 
try  to  ovary  aarvlca  branch,  promotion  opportunities,  education  and  training  not  on  the 
bails  of  thalr  capabilities  but  simply  becauee  of  their  sex.  These  discriminatory  poli- 
cies limit  opportunities  for  women  end  the  contribution  they  can  make  la  our  nation. 
Currently ,  federal  statutes  restrict  the  manner  In  which  the  Secretarial  off  the  Air 
Force  end  Navy  can  Miign  women,  end  all  the  services  (except  the  Coast  Guard)  further 
restrict  the  roles  women  can  play* 

ThoM  restrictions  jeopardJio  the  women  who  must  serve  In  dangerous  military  situa- 
tion! without  the  training  and  support  Msentlal  to  survival.  Further,  they  perpetrate 
harmful,  archaic  and  overbroad  stereotypes  about  the  capabilities  of  women  and  the  role 
of  women  and  men  In  society.  Exclusion  from  ful»  participation  m  military  service  elso 
aieans  lost  opportunities  for  college  scholarships,  veterans*  education  benefits, 
veterans'  preference  In  government  employment,  voter  ens1  Insurance  and  loan  program, 
and  limited  access  to  the  revolving  door  of  the  military /Industrial  connection— where 
the  prlvete  sector  pays  wall  for- the  defense  related  skills  of  former  service  members. 

Exclusion  of  women  from  the  military  is  an  economic  Issue.  The  Texas.  Population 
Research  Center  hes  just  released  date  stowing  that  among  employed  woman  of  ell  races, 
thoM  who  neve  Mrved  In  the  Armed  Forces  ere  almost  twice  M  Ulcety  to  earn  salaries  at 
(cost  $3eo  per  week  better  then  those  women  who  have  not. 


QUESTIONS 

Q.   Would  women  be  eligible  for  the  draft  under  the  ERA? 

A.  Under  the  ERA,  women  would  bo  treated  equally  with  awn  with  regerd  to  registration 
for  the  draft.  However,  certain  women,  Hko  certain  men,  may  be  exempted  from  the 
draft  m  conscientious  objectors,  the  parents  of  dependent  children,  or  because  of 
medical  reasons.  Once  Inducted,  men  and  woman  would  be  Mslgned  responsibilities  on 
the  basis  of  Mrvlce  needs  and  Individual  qualifications,  not  gander. 

Q.    If  the  ERA  Is  not  enacted,  are    ...     protected  from  the  draft? 

A.  No.  The  Department  of  V  ense  hw  already  prepared  legislation  designed  to  otter 
existing  law  so  that  both  nk  «  con  le  subject  to  future  conscriptions. 

Q.   Would  the  ERA  result  In  women  b*lng  Mslgned  to  combat  duties? 

A.  There  Is  no  current  statute  or  policy  that  defines  "combat. N  Combat  exclusion  rules 
ere  often  Inconsistent  among  the  service  branches  end  have  been  altered  many  times 
ovef  the  years.  These  rules  reflect  the  needs  of  each  service;  they  ere  not  de- 
signed to  protect  women.  Women,  like  men,  wlH  bo  Mslgned  to  those  jobs  for  which 
they  are  qualified. 

Q.   Would  the  ERA  eliminate  job*  ret  e  ted  qualifications  In  the  military? 

A.  No,  just  the  reverse.  Under  the  ERA,  all  military  positions,  Including  combat 
positions,  would  be  filled  by  the  most  qualified  Individuals  available.  Women  and 
man  who  are  physically  or  psychologically  unsulted  for  e  combat- related  job  would  be 
excluded  from  such  an  Mslgnment. 

0.    What  effect  would  the  eligibility  of  women  for  combat  have  on  military  effective* 


A.  Despite  repeeted  studies  to  establish  the  limits  of  our  military  woman's  capabili- 
ties, no  such  limitation  hes  been  demon st rated.  Army  studies  show  diet  Increasing 
the  proportion  of  women  in  combat  support  and  combat  Mrvlce  support  units  hn  no 
measurable  effect  on  unit  performance  In  field  trelnlng  exercises. 
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In  Juno  1441*  TIKI  sisgstlna  roportod  thai  tho  Equal  Rights  AMmtamt  mm  supported  by 
o*ra  than  a  two-to-ono  Margin. 

Indvpandsnt  polls  conducts*  nottonwldo  shoo  thrso-quartors  of  U.S.  valors  support  oxact 
wording  of  tho  SUA. 

Ovar  «M  »o)or  organisations  with  SMbor ships  wall  ovor  44  sMHIsn  havo  ondorsod  tho 
ERA. 

Support  and  Opposition  to  tho  IRA  bv  tho  Assfkm  Publlci 
Tsar  raver  Ossooa  Doa't  Kaov  Total 

 m  Hi  i«  H2  

1474  73.4  21.1  3.2  100  2422 

1«75  5a. 3  21.7  IS.O  100  27*2 

1474  54.7  24.5  14.4  100  2714 

1477  45.5  24.5  4.0  100  1000 

147a  54.0  31.0  11.0  100  1010 

1440  52.5  24.3  14.4  100  2740 

1441  35.5  24.1  14.4  100  2740 
1942  41.5  23.4              -     13.1  100  1304 

Sourco:   Gallup  roll;  National  Opinion  Rosoarch  Cantor  Conors!  Social  Survoy 


tviit 

I.  (Harris  Survoy,  1942.) 
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The  Equal  Rights  Amendment: 

Guaranteeing  Equal  Rights  for 
Women  Under  The  Constitution 

United  Sl.ilrs  (.ununisMon  on  (  ivil  Hn|M-, 
Clearinqhousr  Muhhc  alion  t>H 


1.  How  Will  Ratification  of  the  Equal  Rights 
Amendment  Affect  Laws  and  Governmental  Action 
Concerning  Women? 


the  system  of  laws  in  the  United  States  n  like  a 
patchwork  qu.h  the  rights  of  individuals  in  one 
Slate  vary  grcvlly  from  the  rights  of  individuals  in 
another,  and  where  the  action*  of  individuals  are 
subject  to  Federal  laws,  their  rights  may  be  different 
Mill  This  Federal  system  of  government  was  care- 
fully incorporated  m  the  United  State*  Constitution, 
and  respect  for  the  coenstcncc  of  State  f  ..J  Federal 
jurisdictions  is  basic  to  the  Nation 

Within  this  system,  however,  certain  principles  of 
freedom  and  individual  dignity  have  been  viewed  as 
preeminent  Thus,  individual  States  are  free  to 
govern  as  they  choose,  but  ihey  may  not  interfere 
with  freedom  of  speech,  they  may  not  discriminate 
on  the  basis  of  race,  national  origin,  or  religion;  they 
may  not  deny  an  individual  the  right  to  vote  on  the 
basis  of  race  or  of  sex 

The  proposed  Equal  Rights  Amendment  is  consis- 
tent with  this  scheme  It  makes  clear  that  men  and 
women  should  be  treated  equally  by  all  levels  of 
government-  Ihc  exclusive  target  of  ihc  ERA  The 
amendment  is  necessary  because,  historically,  dis- 
crimination against  individuals  based  on  whether 
they  are  female  or  male  has  been  deeply  entrenched 
in  our  laws  and  persistently  reflected  in  governmen- 
ts! action  The  Senate  Judiciary  Committee  that 
uucessfully  recommended  the  amendment  s  adop 
lion  hy  Congress  concluded  that  the  ERA  is 
essential  because  of  the  extensive  sex  discrimination 

directly  attributable  to  governmental  actmn 
boih  in  maintaining  archaic  'Jiscriminatory  laws 
Hml  in  prrpriiwiing  discriminatory  practices^ 
ritiptoyntrnt.  education  and  other  areas  The 
social  and  economic  cost  to  our  society,  as  well 
a*  the  individual  psychological  impact  of  sex 
discrimination,  are  immeasurable  Tliat  a  major 
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ity  of  our  population  should  be  subjected  to  the 
indignities  and  limitations  of  second  class  citi- 
zenship is  a  fundamental  affront  to  personal 
human  liberty  " 

Some  States  have  already  undertaken  a  basic 
commitment  to  equal  rights.  But  the  piecemeal 
implementation  of  this  commitment  has  been  une- 
ven, and  other  States  have  barely  made  the  commit- 
ment at  all  There  are  still  M[t]housands  of  State  laws, 
most  of  them  historical  hangovers,  IthatJ  typecast 
men  and  women.""  Nor  has  the  Federal  Oovem- 
mcnt  fully  removed  sex  bias  from  its  own  code  and 
regulations.*  Moreover,  where  States  and  the  Fed- 
eral Government  have  acted  through  their  legisla- 
tures and  courts  to  promote  equal  rights  without 
regard  to  whether  an  individual  is  female  or  male, 
their  actions  are  not  secure.  As  the  American  Bar 
Association  recently  stated  in  explaining  the  need 
for  the  ERA: 

No  ordinary  statute  can  provide  the  bedrock 
protection  assured  by  a  Constitutional  Amend- 
ment   No  Court  decision  can  provide  that 
protection,  for  the  courts  may  interpret,  bi 
they  may  not  amend  the  Constitution." 

Ratification  of  the  Equal  Rights  Amendment  will 
provide  a  durable  guarantee  to  women  and  men  of 
equal  status  and  dignity  under  the  law  "  It  will 
allow  us  to  live  and  develop  free  from  the  govern- 
ment intrusion  that  historically  has  classified  and 
pigeonholed  men  and  women  according  to  stereo- 
types  about  their  roles  and  capabilities.  The  devas- 
tating effect  on  women  of  this  persistent  dterimina- 
tion  and  the  changes  to  he  secured  by  the  ERA  are 
discussed  below. 

Ihftttftti  u«d  »  hunm  **portl  US.  Limmmm  <«  Civil  R.ghl«. 
BtaunthtVS  fW#ll«"l 
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How  WW  m*  Equal  RlgMi 
AiMndntMt  Aftact  Wcmtim  In  -tfte) 
Paid  Labor  Form? 

WoimV  pertttcntioa  in  the  labor  forot  bat 
increased  dramatically,  with  more  women  employed 
oumdc  the  home  today  than  ever  before  in  history. 
By  1979,  4)  million  women,  or  Si  percent  of  all 
women  in  this  country,  were  employed  or  looking 
for  job*.  Over  7.4  million  held  jobs  in  government 
alone— at  Federal.  State,  and  local  levels.  Statistic* 
show  that  the  participation  of  married  women  in  the 
labor  force  is  similar  to  that  of  all  women:  in  March 
1979,  approximately  90  percent  of  all  wives  were 
employed  or  looking  for  jobs.  For  young  women, 
the  participation  rate  is  even  greater— n4  percent  of 
all  women  aged  23  to  34  were  in  the  labor  force  by 
the  end  of  the  decade,  including  54  percent  of  the 
mothers  who  sre  m  th»  age  group.*" 

Clearly,  with  a  steadily  increasing  majority  of  all 
women  employed,  vast  numbers  of  women  arc 
vulnerable  to  discrisaiaatory  employment  practices 
based  on  sex.  Moreover,  where  Job  opaortuoities 
end  wages  sre  limited  by  sea  mas,  the  harm  is  not 
only  felt  by  women,  but  also  by  the  families  they 
lupport.  whether  m  conjunction  with  their  hus- 
bands94 or  on  their  own  as  bends  of  household." 

Yet.  despite  the  existence  of  Federal*9  and  State" 
equal  employment  opportunity  laws,  women  con* 
tinue  to  be  victims  of  pervasive  discriminatory 
practices  in  the  labor  force.  The  ERA  is  needed  to 
help  end  governmental  action  that  limits  opportuni- 
ty available  to  women  throughout  the  labor  force 
and  to  close  loopholes  in  existing  antidiscrimination 
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laws  so  as  to  make  it  clear  that  public  employment 
practices  that  discriminate  against  women  are  illegal. 

Lawn  Limiting  br^wf  mini  Opportarftfttee  foe 


•  Equal  employment  opportunitim  for  women 
continue  to  be  limited  by  remnants  of  the  restrictive 
labor  legislation  putted  by  the  Federal  and  State 
govemmenta  in  the  late  19th  and  early  30th  centuries 
and  after  the  Second  World  War.99  These  tows 
limited  the  occupations  open  to  women,99  restricted 
the  number  of  hours  women  could  work,9*  and 
regulated  working  conditions  for  women.*1 

Stereotyped  betters  about  women's  roles  and 
capabilities  were  given  as  the  rationale  for  passage  of 
these  laws:  women  were  seen  as  physically  weak  and 
m  occupying  only  a  transient  and  secondary  role  in 
the  labor  market.  In  addition  to  reinforcing  and 
perpetuating  these  stereotypes,  such  iwiri rtive  labor 
laws  also  served  to  reduce  the  c*>  .petition  by 
women  for  belter  paying  Jobs.99 

Rather  than  protecting  women,  >hc  provisions 
discriminated  against  them  by  making  it  difficult  for 
qualified  women  to  obtain  desirable  and  high-sale, 
ried  Jobs  and  by  creating  obstacles  to  promotions 
snd  supervisory  positions.99  The  restrictive  nature 
and  discriminatory  effect  on  women  of  protective 
labor  legislation  have  been  specifically  acknowl- 
edged by  the  United  States  Senate  as  one  of  the 
reasons  the  Equal  Rights  Amendment  is  needed.91 
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Although  many  of  these  discriminatory  Malum 
have  been  repealed**  or  invalidated,"  wmc  mil 
remain  on  the  books  at  badges  of  tea  discrimination 
and  symbols  of  sea  stereotyping  operating  to  deprive 
women  of  job*.  For  e  sample,  ttatutes  that  establish  a 
mammum  number  of  hours  women  are  permitted  to 
work  in  certain  jobs  still  esist  in  Mississippi"  arid 
New  Hampshire."  The  doors  to  certain  jobs  arc  still 
entirely  closed  to  women  by  laws  in  Arkansas," 
Missouri,"  Ohm,4*  and  by  the  Federal  Code  "  These 
statute,  although  of  dubious  validity,  nevertheless 
continue  to  exist  and  may  be  tacitly  enforced  '1  The 
woman  who  is  denied  a  job  because  of  such  State  or 
Federal  laws  will  not  always  know  enough  about 
her  legal  rights  to  challenge  the  denial.  If  she  does 
know  her  legal  rights,  she  may  not  have  the 
resources  to  pursue  the  battle  to  enforce  them 

Ratification  of  the  ERA  will  require  that  labor 
laws  treat  women  and  men  equally.  Not  only  will 
esisting  Federal  and  State  restrictive  laws  that 
discriminate  against  individuals  on  the  basis  of  their 
sea  clearly  be  invalid,"  but  also  ratification  will 
provide  the  impetus  necessary  for  Federal  and  Stale 
legislatures  to  act  at  last  to  eliminate  the  remaining 
se  *  based  laws  from  their  respective  codes  during 
the  2  year  legislative  transition  period."  During  this 
revision  process,  protective  labor  provisions  that 
really  protect  workers -such  as  laws  that  provide 
for  rest  periods,  minimum  wages,  overtime  pay,  and 
health  and  safety  protections—  will,  it  is  enpected,  be 
extended  to  cover  both  men  and  women.  This 
estension  of  benefits  would  flow  directly  from  the 
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legislative  intent  eapressed  by  Congress  in  adopting 
the  Federal  ERA." 

*  Scs-beaed  discrimination  aho  if  legislated  into 
government  programs  intended  to  give  welfare 
recipients  the  training  and  skills  necessary  for  them 
to  obtain  employment  and  eliminate  their  depen- 
dence on  welfare.  For  eiample,  although  three  out 
of  four  individuals  eligible  and  registered  for  job 
placement  in  the  Federal  work  incentive  program 
(WIN)"  are  women."  the  program  is  required  by 
statute  to  give  priority  to  the  placement  of  unem- 
ployed  fathers.49  Even  when  women  are  placed  in 
jobs  thiough  WIN,  their  average  entry  wage  is  only 
$2.97  per  hour,  less  than  three-fourths  of  the  average 
entry  wage  of  $4.01  per  hour  earned  by  men  placed 
by  the  program."  • 

Wagt  Discrimination 

•  The  wage  gap  that  persists  between  all  em- 
ployed women  and  men  is  even  greater  than  the 
differential  found  among  men  and  women  in  this 
Federal  job  training  program.  Employed  women 
today  receive,  on  the  average,  only  39  cents  for 
every  dollar  earned  by  men."  Among  the  primary 
factors  contributing  to  the  creation  and  perpetuation 
of  this  wage  gap  are  the  occupational  segregation  of 
women  employees  and  the  lower  wages  paid  in  jobs 

'  that  are,  and  traditionally  have  been,  held  largely  by 
women."  Women  workers  continue  to  be  concen- 
trated in  the  lowest  paying,  least  valued  jobs, 
regardless  of  whether  their  employer  is  a  branch  of 
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the  Sine  or  Federal  government  or  a  private 
corporation  *  This  job  segregation  is  due.  in  pan.  lo 
the  legal  barriers  thai  historically  barred  women 
from  certain  jobs  and  employment  activities**  and  to 
practices  that  until  recently  were  sanctioned  by  law, 
such  as  the  posting  of  job  descriptions  labeling 
positions  as  open  only  to  men  or  to  women,**  In 
some  instances  the  practice  of  labeling  positions  as 
"women's"  or  "men's**  jobs  persists.10 

The  low  wages  assigned  to  traditionally  female 
jobs— paying  government  secretaries  less,  for  exam- 
pie,  than  government  parking  lot  attendants  and 
ranking  child  care  workers  on  a  par  with  dog  pound 
attendants"— result  from  and  perpetuate  women's 
social,  economic,  and  legal  disabilities.1*  In  soma 
instances.  Jobs  held  by  women  have  been  paid  leas 
because  of  overt  discrimination.**  Yet  at  present, 
there  is  considerable  doubt  aa  to  whether  any  of  the 
existing  Federal  or  State  antidiscrimination  statutes 
reach  such  wage  disparity  even  when  it  is  directly 
traceable  to  sex-beecd  wage  cHscrmimation.**  The 
ERA  would  clearly  prohibit  such  discrimination  by 
public  employers  This,  m  turn,  would  have  an 
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immediate  effect  on  narrowing  the  earnings  gap 
between  men  and  women,  since  the  Federal,  State, 
and  local  governments  employ  more  persons  than 
any  single  private  sector  industry  91 

Loophole  a  In  AwtMlacrtfrnVMillOft  Lawn 

•  Exitting  taws  prohibiting  sex-baaed  discrimina- 
tion by  public  employers  contain  many  loopholes 
that  would  be  closed  by  the  Equal  Rights  Amend- 
ment.1* For  example,  while  most  government  cm* 
ployees  are  protected  from  sex  discrimination  by 
Title  Vll  of  the  Civil  Rights  Act  of  I9*4.M  the  most 
comprehensive  Federal  statute  prohibiting  sex  dis- 
crimination in  employment,  Conyass  carved  out 
exceptions  for  the  employment  practices  of  its 
Members  and  other  elected  officials,*1  Similar  ex- 
emotions  arc  found  in  the  Federal  Equal  Fay  Act** 
and  Slate  antidiscrimination  laws  m  jurisdictions 
such  aa  Arizona"  Illinois,*'  and  South  Carolina.** 
Although  legislators  and  other  elected  officials  are 
not  included  within  the  scope  of  these  lews  prohibit- 
ing employment  discHmination  by  the  rest  of  the 
country,  and  their  employees  therefore  have  fewer 
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righti,  the  evidence  is  that  their  employment  prec; 
ticet  t re  not  immune  from  tei  bias  "  A  1910  ttudy 
revealed,  for  esample.  that  Members  of  Congress 
pay  femak  employee*  lower  salaries  than  male 
employees  and  give  women  fewer  top  jobs.90 

Yet  another  loophole  that  exists  on  the  face  of 
Tiilr  VII,  and  has  been  relied  upon  to  deny  jobs  to 
women,  allows  sex  to  be  considered  a  "bona  fide 
occupational  qualification"  for  a  job.  On  the  basis  of 
this  exception,  the  Supreme  Court  of  the  United 
State*  held  that  a  woman  could  be  denied  a 
government  job  as  a  prison  guard  because  of  her 
"very  womanhood."" 

Ratification  of  the  ERA  will  require  the  cessation 
of  sex-discriminatory  employment  practices  by  all 
government  personnel  and  entities,  including  Mem- 
ben  of  Congress  and  administrators  of  governmental 
benefit  programs  such  as  WIN.  It  will  reaffirm  and 
make  tecure  the  government's  commitment  to  equal 
opportunity  for  all  workers.  Adoption  of  the  ERA 
will  close  existing  loopholes  for  claims  of  discrimina- 
tion  by  public  employers  and.  generally,  will  pro* 
vide  the  impetus  for  a  more  vigorous  enforcement  of 
antidiscrimination  laws  and  policies 


How  WW  tltt  Equal  Righto 
AiMfldmtnt  Afftct  Womtn  Who  Aro 
MavrM? 

Laws  concerning  marriage  traditionally  have  de- 
fined woman's  rights  as  those  of  a  second-class 
citiren.™  Although  many  changes  'n  such  laws  over 
the  past  century  have  brought  greater  equality  t->  the 
legal  status  of  husbands  and  wives,  discriminatory 
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provisions  still  persist  in  the  patchwork  quill  of  laws 
that  vary  from  State  lo  Suit.  Such  taws  set  different 
rules  for  males  and  females  entering  marriage," 
define  different  rights  for  them  daring  marriage  with 
respect  to  property"  to  each  other,"  lo  their 
children."  and  lo  third  parties"  and  grant  different 
rights  at  the  end  of  the  marriage."  These  laws  are 
rooted  in  the  English  coeamon  law  view  of  the 
married  woman  as  the  property  of  her  husband," 
destined  to  be  economically  dependent  upon  him 
and  obligated  lo  provide  him  domestic  services  and 
companionship "  which  were  not  recognized  as 
having  any  economic  value.11  x 


Laws  Concerning  Marital  Property  and 
RhjMa  of  HtaajMmxla  and  Wh/aa 

Under  the  common  law,  married  women  suffered 
a  total  loss  of  property  rights.  In  response  to  this 
harsh  system,  a  movement  began  in  the  19th  century 
that  led  to  the  piecemeal  passage  of  reforms.  The 
purpose  of  the  reform  taws  was  to  ensure  that 
property  a  woman  brought  to  her  marriage  or 
acquired  afterwards  would  be  her  separate  property, 
and  not  subject  to  the  domination  or  improvidence 
of  her  husband  or  liable  for  his  debts."  These  reform 
laws  varied  greatly  from  State  lo  Stale"  To  this 
day.  however,  laws  governing  property  rights  dur- 
ing marriage  retain  outmoded  and  archaic  common 
law  concepts  about  ownership,  possession,  and 
control  of  marital  property  that  discriminate  against 
women." 

For  e sample,  some  States  still  follow  the  common 
law  presumption  that  household  goods  that  were 
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purchased,  poueued,  and  uied  by  both  spouses 
during  l ht  marriage  belong  solely  lo  the  hinaand  - 
Today  in  North  Carolina,  at  torn  irut  under  com- 
mon law,  ret!  property  held  jointly  by  hutbead  and 
wife  in  a  form  of  co-ownership  known  a%  "lenanti 
by  the  entirety"  i»  under  the  exclusive  control,  use, 
and  possession  of  the  husband.  Moreover,  the 
husband  is  entitled  lo  all  the  rents  and  profit* 
produced  by  this  property.9* 

Under  the  ERA,  the  equal  right  of  a  married 
woman  to  ownership,  possession,  and  management 
of  marital  property  during  marriage  will  be  strength* 
cned  Discriminatory  provisions  would  be  invalidat- 
ed Thus,  for  example,  applying  State  ERA.  the 
Pennsylvania  Supreme  Court  has  held  invalid  the 
common  law  presumption  that  houashold  goods  and 
furnishings  belong  lo  the  husband.99  This  dhcrimin* 
lory  presumption  was  similarly  rejected  m  Virginia 
alter  the  adoption  of  a  State  equal  rights  rtrovieion, 
when  the  legislature  enacted  a  statute  esprestly 
prohibiting  any  presumption  favoring  one  spouse 
over  the  other  in  determining  ownership  of  tangible 
personal  properly,9* 

Laws  giving  husbands  eacluaive  rights  to  control 
aspects  of  the  marriage  still  exist  m  Steles  such  as- 
Oilahoma.  where  a  statute  provide*  that  the  hus- 
band is  the  head  of  the  household,  that  1st  may  select 
any  reasonable  place  of  residence  end  trie  style  of 
living,  and  that  the  wife  must  conform  to  hit 
withes 99  A  Georgia  ttstute  names  the  husband  as 
"the  head  of  the  family  and  the  wife.  .  .subject  lo 
him  "*  Louisiana  persisted  into  1979  with  a  law 
designating  the  husband  as  the  "head  and  master"  of 
nil  marital  property.*1 
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The  ERA  will  result  in  changes  in  these  and  other 
lews  that  on  their  face  treat  males  and  females 
differently,  such  as  taws  that  impose  a  different  age 
of  consent  for  marriage.99  In  addition,  laws  that 
grant  different  rights,  privileges,  or  protections  to 
wives  and  husbands  will  be  invalid  unless  extended 
to  both  spouses. 

For  a  sample,  laws  that  give  ihe  husband  alone  the 
right  to  recover  damages  from  a  third  psrty  who 
negligently  injures  his  spoufe.99  or  for  the  wrongful 
death  or  injury  of  their  chid.94  would  be  extended 
umfcr  the  ERA  to  give  '.he  same  right  to  the  wife. 
Courts  applying  State  ERAs  in  Pennsylvania" 
Alaska,99  Tesas,"  end  Washington99  have  already 
esiended  the  rommon  tow  right  to  sue  for  "loss  of 
consortium"  so  that  women  as  welt  as  men  may 
recover  from  a  third  party  who  causes  a  spouse  to 
become  disabled,  holding  that  husbands  and  wives 
are  partners  in  marriage  and  must  be  treated  fairly 
and  equally. 

Laws  ConcornhiQ  fjitnpotl 

The  common  law  also  imposed  different  rights 
and  obligation*  on  husbands  and  wives  based  on  the 
view  of  husbands  as  solely  responsible  for  support 
and  wives  for  homemaking  services  and  "compen- 
kinship"99.  However.  Ihe  duifr  of  support  that  was 
placed  upon  husbands  never  truly  protected  wives 
made  vulnerable  by  the  economic  dependence  im- 
posed upon  them.*99  Courts  have  refused  to  enforce 
support  obligations  eWftf  marriage,  because  they 
are  unwilling  to  invade  the  privacy  established  by 
the  marital  relationship.  As  n  result,  even  if  a 
husband  denies  his  wife  money  for  her  most  basic 
needs— clothes,  health  care*  food-she  cannot,  as 
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Jong  at  she  continues  to  live  with  Mm,  realistically 
espect  to  obtain  a  court  order  requiring  him  to 
provide  her  with  reesoaanle  support  saoncy.MAsa 
practice  mailer,  before  a  wife  caa  obtain  a  support 
order  there  must  be  a  breakdown  of  the  Marital 
relationship  and  an  action  comamced  for  legal 
senaretion  or  *  votcc."*  Contrary  to  popular  belief, 
Mipport  tawt  do  not  help  to  keep  a  family  intact. 

The  husband's  dvty  to  wppon  me  wife  hat 
traditionally  been  treated  more  seriously  by  the  legal 
system  when  the  victim  is  a  creditor  who  has 
furnished  the  wife  with  "necessaries"  for  her  sup- 
port Under  this  common  law  **aec*eaarie»  doc* 
trine,"  hnabands  have  been  beftd  liable  to  creditors 
for  necessaries  purchased  by  wives.1- 

As  with  the  duty  of  support  however,  ttus  legal 
doctrine  dost  not  give  the  wife  any  effective  rights. 
It  does  not  increase  her  ability  to  make  purrhssm  for 
which  her  hmbaad  would  be  held  heme.  Due  to  the 
burden  of  negating  to  enforce  the  husband's  duty, 
many  merchaats  are  aot  wilhag  to  extend  credit  to  a 
women  in  her  own  name  for  the  purchase  of 
necessaries;  store  owners  often  require  the  husband 
to  sign  before  credit  wiU  be  granted  to  the  wife." 

The  Supranw  Coan  of  the  United  States  sad  State 
courts  have  already  signaled  the  unconstitutionality 
of  laws  imposing  different  rlaancial  respniuntilllUss 
on  married  iadividaals  solely  on  Urn  basis  on 
whether  they  arc  female  or  male."  Many  Stales 
have  addressed  the  iatmritics  inherent  in  the  com* 
mon  lew  scheme  and  enacted  statutes  that  require 
both  spouses  to  support  each  other  according  to 
their  respective  rmancial  means  end  needs1*0  and/or 
family  expense  laws  outing  both  spouses  respond 
btetociadHon<brfaam>pnrcmn^^ 
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The  Equal  Rights  Amendment,  similarly,  will 
require  that  marriage  laws  be  based  on  functions 
performed  by  spouses  within  the  fsmUy  mstead  of  on 
tender.  Tms  would  leave  couples  free  to  allocate 
responsibilities  according  to  their  own  preferences 
and  capabilities,  so  that  husband  and  wife  will  be 
responsible  to  each  other  to  an  extent  consntent 
with  their  individual  rm  nirces,  abilities,  and  the 
type  of  contribution  each  person  makes  to  the  family 
unit  This  analysis  is  consistent  with  the  reality  that 
marriage  is  an  economic  at  well  as  social  and 
emotional  partnership,  where  each  spouse  makes 
equally  valuable,  albeit  different,  contributions."* 

The  ERA  will  not  require,  however,  that  e 
husband  and  wife  contribute  identical  amounts  of 
moMytoenwrigft.lt  will  aot  require  that  the  wife 
obtain  an  mcome*produciag  job  outside  the  home. 
As  the  legislative  history  of  the  ERA  makes  clear: 

The  support  obligations  of  each  spouse  would 
be  defined  in  functional  terms  based,  for  exam- 
pie,  on  each  spouse's  earning  power,  current 
resources  and  nonmonetary  contributions  to  the 
femtty  welfare. .  .  .(W)here  one  spouse  is  the 
primary  wags  earner  and  the  other  runs  the 
home,  the  wage  earner  would  have  e  duty  to 
tupport  the  spouse  who  stays  at  home  in 
coinprneation  for  the  performance  of  her  or  his 
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The  crudal  importance  of  the  homcmekcr's  con* 
tribution  to  the  marriage  is  expressly  recognized  in 
the  debates  and  reports  that  form  the  legislative 
history  of  the  Equal  Rights  Amendment"  Hie 
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ERA  i  mamlale  thai  (hit  contribution  be  recognired 
has  been  judicially1"  and  legislatively"*  acknowl- 
edged in  States  that  already  have  equal  rights 
provision*  in  their  constitutions.  Such  legal  recogni- 
tion is  essential  for  homemakers  to  gain  meaningful 
economic  security  during  and  after  marriage;  the  ^ 
BRA  will  give  such  legal  recognition  an  anchor  in 
the  Federal  Constitution  for  improving  the  status  of 
homemakers  in  all  States. 

The  ERA  will  accelerate  legal  recognition  of 
modern  marriage  as  a  partnership  in  which  marital 
property  belongs  to  both  spouses  and  the  home- 
maker'*  contribution  to  the  marriage  is  appreciated. 
It  will  also  ensure  that  the  persistent  remnants  of 
tex- biased  property  laws  that  severely  disadvantage 
and  restrict  married  women  will  be  eliminated,  and 
it  will  prohibit  their  reenactment  by  the  Federal  or 
Stale  governments. 

How  Will  the)  Equal  Rights 
AnrNmdmmt  Atttct  Women  and 
ChlWrtn  Facing  Disruption  of  Thtlr 
Famlllas  by  Drvorct? 

There  has  been  a  rising  rale  of  divorce  in  the 
United  Stales  over  the  past  20  years.  The  Bureau  of 
the  Census  predicts  thai  if  the  trend  continues, 
almost  40  percent  of  all  marriages  will  end  in 
divorce'"  Tim  prospect  is  grim  for  men  and  women 
alike,  but  ihe  reality  it  signals  has  ils  harshest  effect 
upon  women,  especially  those  who  accept  the 
responsibility  of  being  a  full- lime  homemaker  during 
part  or  all  of  the  married  years.  By  invalidating  sex- 
based  stereotypes  and  presumptions  in  family  law 
and  encouraging  legal  recognition  that  marriage  is 
an  economic  as  well  as  social  and  emotional  partner- 
ship, the  ERA  will  help  women  facing  divorce  by 
making  the  legal  system  operate  more  equitably. 
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iconomlo  Survival:  Support  tod  Marital 
Property 

Divorce  has  been  recognized  as  a  primary  cause 
of  poverty  among  women  end  children.'1'  Studies 
document  the  differential  effect  of  divorce  on  the 
economic  status  of  men  and  women.  Even  fathers 
who  pay  child  support  are  often  better  off  financial- 
ly after  divorce  than  they  were  before.'"  In  sharp 
contrail,  many  women  and  children  face  severe 
economic  problems  at  the  time  of  divorce. 

•  Sea-based  presumptions  have  traditionally 
contributed  to  inequities  when  divorcing  spouses 
divide  their  accumulated  property,  such  as  the 
house,  household  goods,  and  bank  accounts.  Such 
presumptions  operate  to  disadvantage  moat  severely 
the  homemaker  spouse.  For  example,  under  com* 
f  mi  law,  it  was  presumed  that  household  goods 
Accumulated  during  the  marriage  and  used  by  both 
spouses  belonged  to  the  husband  only,  unless  the 
wife  could  demonstrate  her  financial  contribution.114 
This  presumption  often  operated  to  deprive  the 
woman  who  contributed  homemaking  services  rath- 
er than  dollars  to  the  marriage  of  the  property  she 
thought  had  been  hers.  Similarly,  in  tome  States 
today,  the  wife's  services  to  her  husband's  business 
are  presumed  to  be  gratuitous;  in  these  States  courts 
will  deny  a  wife's  claims  for  property  rights  baaed 
on  the  lime  and  effort  she  has  contributed  to  her 
husband's  business."' 

The  ERA  would  invalidate  such  presumptions 
and  encourage  recognition  of  the  economic  value  of 
homemaker  services,  a  result  already  accomplished 
in  Pennsylvania  under  its  State  equal  rights  amend- 
rneni.*"  Relying  on  the  Pennsylvania  ERA,  the 
Slate's  supreme  court  concluded  thai  the  common 
law  presumption  of  "husband's  ownership**  of 
household  goods  could  not  survive  constitutional 
scrutiny.  This  one-sided  presumption,  the  court  said, 
failed  lo  acknowledge  the  equally  important  and 
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often  substantial  nonmonetary  contribution*  made 
by  both  epo«aes.»»  Even  where  the  husband  k  the 
"sole  provider,"  the  court  raaaonnd  that  the  State's 
equal  rights  amendment  requires  recognition  of  the 
contribution  of  the  homemaker  wife  and  concluded 
that,  in  the  absence  of  evidence  to  the  contrary,  H 
must  be  presumed  that  the  property  is  held  Jointly.  «• 

Thus,  the  Pennsylvania  ERA  has  already  resulted4 
in  establishing  as  a  starting  point  in  the  division  of 
household  goods  the  presumption  that  the  contribu- 
tions of  the  homemaker  and  the  Spouse  with  a 
paying  job  arc  equal.111 

•  In  addition  to  dividing  accumulated  marital 
property,  divorcing  spouses  must  determine  their 
respective  responsibilities  for  alimony  and  child 
support '»  The  Supreme  Court  of  the  United  States 
already  has  established  that  statutes  imposing  differ- 
ent responsibilities  in  this  area  on  the  basis  of  sex  are 
invalid  under  existing  conStHiHional  law,*" 

Consistent  with  this  rule,  many  States  have  al- 
ready, either  through  court  decision  or  statute, 
revised  their  laws  to  provide  for  alimony  or  nutate- 
nance  awards  for  a  dependent  spouse— regardless  of 
whether  the  spouse  is  female  or  male.1"  However, 
few  situations  arise  where  such  "sex-neutral"  laws 
result  in  charging  a  woman  with  the  support  of  her 
former  husband,  since  the  reality  is  that  moat 
husbands  are  not  economically  dependent  on  their 
wives.  Hie  rare  cases  where  courts  have  found  such 
dependency  illustrate  the  fairness  of  the  "mutual 
responsibility"  doctrine.1" 
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Some  Sutes  have  followed  similar  reasoning  in 
changing  laws  that  previously  assigned  child  tap- 
port  duties  to  fathers  only,  solely  on  the  basis  of 
tea.*"  These  Sutes  have  determined  that  both 
parents  have  the  duty  so  support  their  children,'" 
By  analyzing  the  facta  on  a  nans  by  case  basis,  the 
couru  in  them  jurisdictions  aitm  a  p^ 
the  financial  position  of  each  parent  and  to  award 
child  support  realistically.1" 

This  gender  neutrality  will  operate  fairly,  how- 
ever,  only  if  a  Value  is  placed  on  the  contribution  to 
child  support  made  by  the  custodial  parent,  who  is 
moat  often  the  mother.  The  way  the  BRA  will 
promote  this  important  safeguard  lor  women  is 
already  lean  in  States  that  have  added  equal  rights 
provisions  to  their  constitutions.1"  While  holding 
that  the  Stale  ERA  requires  that  both  pan  i  be 
obligated  equally  to  support  their  children,  these 
Sutes  are  not  interpreting  such  mutual  responsibility 
as  requiring  mathematical  equality  in  the  asonetary 
contribution  of  mother  and  father.1"  On  the  con- 
trary, for  example,  one  court  in  a  State  ERA 
jurisdiction  held  that  courts  need  to  consider  the 
importance  of  the  emotional  contribution  to  a  child's 
welfare  provided  by  a  non working  custodial  parent 
and  not  merely  the  potential  monetary  contritmtion 
that  parent  might  provide  if  employed.111 

By  not  automatically  imposing  a  financial  support 
burden  on  both  spouses,  these  rulings  have  support* 
ad  the  continued  provision  of  child  rearing  by 
custodial  parents.  In  foot,  one  Pennsylvania  court 
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specifically  held  that  permitting  a  nonwnrking  par- 
ent to  remain  at  home  until  the  child  matures  does 
not  violate  that  State's  ERA  199  Ratification  of  the 
Federal  ERA  would  promote  the  uniform  adoption 
of  these  principles  in  all  jurisdictions,  to  the  benefit 
of  all  families. 

ChUd  Custody  Datarm4natlona 

In  mmt  Stale*  today,  contested  cuitody  determi- 
nations arc  made  on  the  hasis  of  the  "best  interest  of 
the  child'*  and  the  fitness  of  the  parent.  The  arulysit 
of  the  child's  best  interest  has  traditionally  been 
clouded  by  sex«based  stereotypes  that  presumed  that 
the  mother  was  more  fit  to  be  the  custodial  parent 
than  the  father,  especially  when  a  child  of  "tender 
years**  was  involved  These  sex  based  presumptions 
are  increasingly  being  rejected"9 

Howe  er.  sexual  stereotypes  still  operate  as  fac- 
tors in  custody  decisions  in  some  States,  such  as 
Oklahoma,  where  the  custody  preference  is  for  the 
mother  when  the  child  is  of  tender  years  and  for  the 
father  when  the  chud  is  old  enough  to  require 
education  and  preparation  for  the  world  of  work.194 
Sex  based  stereotypes  also  intrude  as  the  changing 
roles  of  men  and  women  are  viewed  as  inappropriate 
by  the  courts.  For  example,  women  who  work 
outside  the  home  or  who  attend  school  have  been 
penalized  for  not  conforming  to  a  mother's  "proper 
utile."9" 

The  FRA's  clear  rejection  of  sex<based  stereo* 
types,  and  the  importance  of  such  a  constitutional 
mandate  to  the  courts,  will  provide  a  basis  for 
arguing  that  such  presumptions  are  invalid.  Without 
such  overbroad  generalizations  about  a  mother's  and 
father's  "propel  role**  to  fall  back  upon,  courts  must 
meaningfully  r.ssrss  the  respective  households  and, 
therefore,  act  more  effectively  in  the  best  interests  of 
the  child. 

The  experience  in  States  with  equal  rights  provi- 
sions in  their  constitutions  has  demonstrated  that 
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such  nonhiased  cuitody  determination  mandated  by 
the  ERA  neither  requires  nor  has  resulted  in 
widespread  denial  of  custody  to  mothers.  In  fact,  the 
Colorado  Supreme  Court  rejected  the  contention 
that  Colorado's  State  ERA**9  was  violated  because  a 
majority  of  women  in  divorce  cases  were  granted 
custody."9 

How  Will  th*  Equal  Rights 
AmtrKfmtnt  Afftct  Women 
Dopondont  on  Pensions,  Insurance, 
or  Social  Security? 

Single  women  (those  who  never  married  or  are 
now  widowed  or  divorced)  comprise  almost  three-  | 
fourths  of  our  nation's  elderly  who  arc  living  in 
poverty  ,n  One  out  of  every  three  single  women 
over  the  age  of  65  has  income  below  the  poverty 
rate.199  Unfortunately,  the  income  protections  for 
old  age  that  individuals  can  secure  from  pensions, 
insurance  plans,  or  social  security  are  not  always 
available  to  women.  When  they  are,  the  costs  are  1 
often  higher  or  the  benefits  are  tower  for  women 
than  for  men. 

The  ERA  will  strengthen  the  position  of  women  * 
seeking  income  protection  by  prohibiting  sex-based 
discrimination  in  insurance,  pensions,  and  retirement 
security  programs  that  involve  governmental  action. 

Th#  Social  Security  Syattm 

Social  security  is  our  nation's  principal  program 
for  providing  income  security  when  earnings  are  tost 
due  to  retirement,  disability,  or  death.14*  Although 
over  one-half  of  all  social  security  recipients  are 
women,111  the  program  fails  to  provide  equitable 
treatment  or  adequate  protection  for  women.141 

The  debate  surrounding  passage  and  ratification  of 
the  ERA  has  helped  to  expose  the  etTects  of  the 
social  security  system's  perpetuation  of  employment 
discrimination  and  the  way  it  operates  to  penalize 
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women  for  motherhood  and  the  time  they  spend  m 
hcmemakers. 

Full  time  honsemaiers  have  never  been  accorded 
any  independent  aocial  security  coverage.  The  only 
benefits  available  for  women  who  have  not  been 
employed  in  the  labor  force  ire  derived  from  their 
husbands'  work.  The  economic  value  of  a  woman'a 
work  as  homemaker  is  ignored.  If  she  becomes 
diiabled,  her  family  may  not  receive  benefits  in  the 
same  way  it  may  when  the  wage  earner  becomes 
disabled.*"  Since  she  is  not  credited  with  any 
retirement  benefits  in  her  own  right*  her  eligibility  to 
receive  social  security  is  linked  permanently  to  her 
husband's  status,  is  limited  to  a  ceiling  of  30  percent 
of  his  basic  benefits,  and  commences  only  after  he 
retire*.'"  if  she  experiences  mandatory  "retirement" 
because  of  widowhood  or  divorce,  this  total  depen- 
dency is  likely  to  leave  her  without  adequate  income 
m  her  old  age  and  in  some  circumstances  may  leave 
her  without  any  income  at  all. 

If  a  homemaker  is  divorced,  the  most  she  can 
receive  under  social  security  is  half  of  her  former 
huihand*s  benefits  (while  he  receives  100  percent), 
hardly  ever  adequate  to  support  her  living  alone.1" 
If  *r  chooses  to  work  beyond  retirement  age,  Me 
must  turvive  without  any  payments  during  that 
period '"  If  he  chooses  to  retire  early,  her  maximum 
benefits  may  be  reduced  If  the  marriage  lasted 
less  than  10  years,  she  would  not  even  be  eligible  for 
these  inadequate  benefits. 

•  A  widowed  homemaker  is  not  entitled  to  any 
benefits  at  all  until  she  reaches  60  years  of  age, 
unless  she  is  still  caring  for  minor  children1"  or  is  at 
least  50  years  of  age  and  disabled.1"  The  average 
monthly  benefit  received  by  disabled  widows  in 
I97S  was  only  $!66-or  SI.992  per  year.1"  Since 
few  widows  receive  private  pensions,  the  resulting 
poverty  often  is  inescapable. 111 

The  woman  employed  in  the  paid  tabor  force  must 
choose  between  taking  benefits  based  on  her  own 
work  history  or  as  a  dependent,  based  upon  her 
husband's  earnings  '"  Often  because  of  the  Job 
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segregation  of  women  in  lower  paying  Jobs,  \ 
And  that  dependent  benefits  are  higher  than  their 
owa."Thispeoblemu)coe*p^ 
women  who  take  time  out  of  the  paid  labor  ioroe<or 
work  part  time)  to  provide  child  cart  and  homemak- 
tog  itrvices  for  their  families  are  ntnaliiod  for 
motherhood,  since  their  aocial  security  benefits  art 
baaed  on  average  lifetime  earnings  tower  than  those 
of  men  who  work  uninterrupted  in  the  paid  labor 
force.  As  a  result,  the  average  monthly  benefit 
received  by  women  retiring  in  November  1971  from 
work  in  the  paid  labor  force  was  only  $21),  less  than 
two-tmrde  of  the  average  payment  received  by  male 
retirees,'"  Many  women,  therefore,  forfeit  their  own 
contributions,  collecting  dependency  benefits  in- 
stead. These  women  find  themselves  in  the  same 
vulnerable  position  an  the  woman  who  never 
worked  in  the  paid  work  force. 

These  major  inadequacies  and  inequities  of  the 
social  security  system— the  burden  of  which  falls 
most  heavily  on  women— are  due  in  large  part  to  the 
a»*bassd  assumptions  underlying  the  program:  that 
the  family  consists  of  one  "individual  breadwinner** 
(the  husband)  and  "dependents**  (the  wife  and 
children),  and  that  dependents  need  (or  have  earned 
the  right  to)  leas  income  security  than  "individual 
breadwinners,**  These  assumptions  fail  to  recognize 
the  value  of  work  in  the  home  and  the  discriminato- 
ry wage  structure  in  the  labor  force.  They  also  fail 
to  reflect  the  diversity  of  family  roles  played  by 
women  today:  some  married  women  arc  lifetime 
tomemaker*  others  are  paid  workers  throughout 
their  lives;  still  others  play  both  roles  during 
different  times  in  the  marriage;  and  many  divorced 
and  widowed  women  return  to  work  after  their 
marriages  end.'" 

The  U.S.  Department  of  Health.  Education,  and 
Welfare  issued  a  comprehensive  report  in  1979  with 
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recommendations  targeted  it  mij<ir  reform  of  the 
system.' These  proposal**  and  changes  recom- 
mended by  othc»vIM  reflect  not  only  a  rejection  of 
the  inherent  unfairitess  of  women  forfeiting  their 
own  contribution*  to  the  lyitem,  but  alio  a  clear 
recognition  of  the  economic  as  well  as  social  value 
of  the  homemsker  services. 

As  discussed  above,  the  ERA  will  provide  a 
conititutional  basis  for  urging  recognition  of  the 
vilue  of  the  homcmaker's  contribution  to  a  mar- 
riage Ratification  will  keep  the  pressure  on 
Congress  to  adopt  reform  legislation  designed  to 
eliminate  the  social  security  system's  inequitable 
treatment  of  women. 


PtnaJona  and  DteabMrty  Insuranca 

Women  often*  are  not  in  a  position  to  purchase 
disability  insura-ue  and  pension  plan  coverage,  since 
they  are  concentrated  in  homcmaking,  service,  and 
clerical  jobs'"  thai  usually  are  not  accompanied  by 
any  insurance  benefits  program  and  have  a  low  rate 
of  pension  coverage  if  available.1**  Federal  law 
regulating  private  pensions  allows  provisions  that 
result  in  a  loss  of  benefits  hy  women.1*1  The 
discrimination  women  face  in  employment  is  thus 
perpetuated  in  retirement.  As  a  result,  men  are  twice 
1  as  likely  as  women  to  be  covered  by  pensions.1** 

Where  coverage  is  available,  many  women  are 
required  to  pay  higher  premiums  than  their  male 
coworkers  to  acquire  the  same  benefits,1**  thereby 
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reducing  their  take*home  pay;  other  women  pay  the 
same  premium  as  male  coworkers,  but  receive  lower 
benefits.1**  These  disparaties  result  from  the  calcula- 
tion of  insurance  rates  according  lo  sei-based  actu- 
arial tables  which  show  thai  women,  on  the  average, 
live  longer  than  men.19*  in  some  States  the  use  of 
such  tables  is  authorized  by  the  government  itself.1** 
However,  the  justification  for  resulting  discriminato- 
ry rates  often  is  not  supported  by  actual  facts.1*1 
Because  of  practices  such  as  these,  women  in  the 
paid  labor  force  and  their  families  are  forced  to 
accept  inferior  coverage  that  makes  their  future 
economic  security  tenuous,*** 

The  Supreme  Court  of  the  United  States  has  held 
that  the  use  orses-based  actuarial  tables  »o  compute 
premiums  for  retirement  benefits  provided  by  an' 
employer  to  all  employees  violates  Title  VH's 
prohibition  against  sex  discrimination  in  employ* 
ment.1**  The  Court  found  that  charging  women 
higher  premiums  because  of  statistics  showing  that 
women  on  the  average  live  longer  than  men  discrim- 
inated against  women.1**  The  Court  suggested  that 
other  classifications  more  significantly  linked  to 
longevity— such  as  smoking,  weight,  or  physical 
fitness— might  be  used  more  fairly  than  the  employ* 
ee'i  sex  as  a  basis  for  determining  rates."1  The  effect 
of  this  decision  is  limited,  however,  since  it  applies 
only  to  employer-operated  insurance  plans  and  not 
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io  policies  taken  by  individuate  with  private  insur. 
ance  coenpaaiee."-  At  least  one  Federal  district 
court  In*  already  begun  10  cut  beet  the  potential 
effect  of  this  decision  by  exempting  certain  employ, 
cr  plena  from  Title  VIII  coverage.191  Further,  it  k 
not  yet  clear  whether  the  discriminatory  practice 
invalidated  by  the  Court  extends  to  unequal  benefit 
levels. 

The  ERA  will  provide  a  basis  for  extending  the 
Supreme  Court's  ai  wysis  to  certain  insurance  and 
pewiou  programs  not  covered  by  this  THIe  VII 
ruling.  It  will  prohibit  sea-based  discrimination  in 
insurance  wherever  governmental  action  is  in- 
volved."1 

Nnalofi  Protection  for  Hwnefliatere 

Since  the  full-time  homemaker  typically  it  unable 
to  secure  adequate  income  protection  from  pension 
plans  or  social  security,  she  is  particularly  vuliierable 
if  ihe  becomes  divorced.  Upon  divorce,  a  home* 
ma*  *  may  discover  that  she  is  not  entitled  to  any 
Portion  of  the  pension  benefits  in  the  wage-earner's 
"•me.  even  though  the  pension  was  purchased  with 
marital  income.  The  Employee  Retirement  Income 
Security  Act  (ERISA),  the  Federal  law  governing 
private  pension  plana,  nukes  no  provision  for  the 
protection  of  the  divorced  wife's  rights.1"  Since 
ptmions  are  often  the  major  marital  asset,  the 
consequences  are  serious 

V  omen  married  to  government  employees  fare  no 
be'ter.  In  fact,  denial  of  pension  benefits  to  divorced 
v  ives  is  imposed  by  Federal  law  in  some  retirement 
programs.  The  United  States  Supreme  Court  recent- 
ly rejected  a  wife's  claim  to  a  portion  of  her 
husband's  railroad  retirement  benefits,  holding  that 
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the  Federal  ;*  gram  precludes  division  of 
retirement  Nkmb  as  marital  property,  even  if  such 
division  is  required  by  a  State's  marital  property 
law."*  7 

A  similar  claim  is  now  before  the  Court  regarding 
Federal  military  retirement  pay.*"  The  United 
Ststes  Government  has  taken  the  position  that 
military  retirement  benefits  are  not  divisible,1" 
thereby  denying  to  military  wives  a  share  of  the 
pension  I  hey  helped  to  build.  The  net  result  of  such 
restrictions  is  that,  upon  divorce,  many  women  are 
accorded  no  rights  to  share  in  the  fruits  of  their  joint 
labor,  although  they  have  spent  their  married  lives 
building  families  and  working  toward  a  secure 
retirement,  but  were  unable  to  earn  pension  credits 
in  their  own  name. 

Here  again,  by  providing  an  impetus  for  recognis- 
ing the  value  of  homemaker  services,  ratification  of 
U*  ERA  will  encourage  legislative  action  In  this 
area  to  protect  women  in  divorce."*  The  ERA  will 
strengthen  the  view  of  pensions  as  marital  property 
to  which  the  homemaker  spouse  made  a  nonfinancisl 
but  nonetheless  valuable  contribution. 

How  WIN  Dm  Equal  Rights 
Amtndmtnt  Afftct  Opportunities  for 
Females  In  tho  Nation's  Schools? 

Evidence  abounds  that  our  Nation's  public 
schools  in  many  instances  do  not  offer  equal  oppor- 
tunities to  femsles  and  males  as  students  or  as 
employee*.'"  The  Equal  Rights  Amendment  will 
require  public-supported  schools  at  all  levels  to 
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HiiniiMii?  regulations  mitt  official  prut  tit  es  that 
discriminate  against  remain U  will  provide  the 
constitutional  basil  for  requiring  public  schools  to 
eliminate  ihc  present  effects  of  past  purposeful 
discrimination  It  will  commit  the  country  to  the 
prim  iple  of  equality  so  girls  and  boys  can  learn  from 
the  Constitution  that  they  jre  considered  equals 
belt  ire  the  taw 

A»  students,  boys  and  girls  in  public  elementary 
jnd  secondary  schools  continue  tn  be  steered  into 
course*  ihat  reflect  outmoded  traditional  stereotypes 
about  a  "man's  worfd"  and  "women's  work."  Al- 
though I  his  division  is  breaking  down  in  the  adult 
wo i Id,  traditional  ideas  still  survive  regarding  the 
suitability  of  schooi  courses  for  boys  and  girls. 
Fnrollment  patterns  of  males  and  females  in  public 
vocational  education  continue  to  be  overwhelmingly 
sex  segregated In  the  city  of  Philadelphia,  girls 
are  precluded  from  attending  an  all-mate  public 
academic  high  school  with  superior  science  facili- 
ties ,M  Course  materials  used  by  students  throughout 
•he  Nation  reinforce  the  stereotypes  about  male  and 
fetifalr  rotes  ,M 

A  number  of  Federal  and  State  laws  have  been 
enactc't  to  address  gender  based  inequities  in  educa- 
tional institutions.  Tulc  IX  of  the  Educalinn  Amend-  ' 
mcnis  of  I *>72  prohibits  many  forms  of  tea  discrimi- 
nation m  federally  funded  schools.1**  The  Federal 
Government  also  provides  funds  for  affirmative 
efforts  to  encourage  sex  equity.1**  In  several  Slates 
as  well,  statutes  expressly  address  the  issue  of 
educational  equity.1*'  or  constitutional  provisions 
may  be  relied  upon  tn  achieve  sex  equity  in  educa- 
tion IM  But  the  extent  of  coverage  varies  wid.ly. 
Title  IX,  for  example,  applies  only  to  schools  that 

■••  S***h  ftrawt  p  I T  I  h*  tegnJatitr  hntory  aha  make*  clear  thai 
ih#  f  R  A  *ill  mot  require  thai  dormitnne*  or  bclhroo<m-n  tchooh  or 
anywhere  rhr  ht  ihar ed  by  men  and  women  Ibtd 
'**  r+t  I  em*  Mar  nam  and  Peter  Dahl.  #.'wn«  Summary  of  tkf 
frurrf/*«Mf  Mmc«tm  £e*<fp  SWf  (P«lo  Afei,  Calif  American  Intlittfei 
dt*  Rtw«r<h  itN).  AnmcM  Civil  LAtnm  Union  Found ai mm  of 
<  *t* «|t*.  Vm.*iK  maJ  Fducanon  Monitoring  Propel.  TM  l\  JIM  P*»m 
itt  of  %<m*<«**l  MwiM  4  bemk  41  See  —d  Kmc*  tqmitf  in  GanrgM 

V,*ihhrimrf  *  School  IhWnci  of  Pmladelafaa.  S 12  FMMOlWCir 
I9*nl.  sffj  4 Ml  US  19 W)  Set  Andrea  No%*i  and  ftavid  nnffilha. 
Sea  S>|ir|atrd  PuM*  Sclwoh)  Vorchheimer  *  Sch*..l  Ottinci  or 
Philadelphia  ami  TV  Jvlvial  tVfmitiun  of  Efj-t  Fdwcattnn  feu  Wotien," 
IM****  j  Aifn'r  Le»  Reporter 1 1971).  *ol  4.  p  79 
**  Set  Lr not*  J  Wen/man.  5<j  Ac*  Stutmtm  (New  York  May  field 
Puhluh-ftg  Co .  I97U.  l»  S.  ComniMnn  on  Ctwil  Right*.  Cktncttn  in 
ttutmtt  4  Mn*9»flkt  LtumiMrt  (1910) 
«  /t'ltSt   |IMI  Utl9T6| 

Vf  »|  ;nosf  H ism. iioi  lunnmasupp  iiiuta) 

••'   /«  W**h  Nrv  I  ijd*  Ann  f  ilA  II 010  «rj  (Swpp  I9MII1)  Mm  h 
'  t  mp  |       Ann  Srt   O  /«)|  0«O6|.  N  I  Stai  Ann  f  IlA  16  W(I9M| 
**  Matt  <  .mw  pi  t  ait  I  Pa  (  <>mi  art  I.  f 2a 
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accept  federal  financial  aid  199  Its  prohibition  of  sex- 
segregated  admissions  policies  dties  not  apply  to 
public  elementary  or  secondary  schools,1**  and  its 
prohibition  of  sex  bias  in  athletics  programs  does  not 
cover  alt  sports. 191  Moreover,  a  Federal  district 
court  in  Michigan  recently  held  that  Title  IX  did  not 
extend  to  athletic  teams  that  were  no:  direct  rccipi 
cnts  of  Federal  financial  avsistance.'9*.  In  some 
Slates  -  but  not  all— school  admissions  policies  ex- 
cluded from  Title  IX's  nondiscrimination  rule  arc 
subject  to  Stale  laws  prohibiting  sex  bias.199  Few 
State  and  local  educational  agencies  have  funded 
programs  to  promote  sex  fairness.199 

Where  the  provisions  of  Title  IX  do  apply,  serious 
Implementation  and  enforcement  problems  limit  the 
statute's  effectiveness.19*  A  school  that  refuses  1  *d- 
eral  dollars  is  not  bound  by  Title  IX*s  mandate  for 
equality.  Moreover,  schools  continue  accepting  Fed- 
eral funds  while  not  implementing  the  basic  require- 
ments of  Title  IX,  encouraged  by  the  wfak  record  of 
Title  IX  enforcement.1**  The  Tint  set  of  regulations 
implementing  Title  IX  was  not  promulgated  until 
1973,  i  years  after  the  jaw  was  enacted, 191  Even 
then,  schools  were  generously  givsn  until  1978  tn 
come  into  compliance  with  the  provisions  concern- 
ing sex  discrimination  in  athletics  programs.1**  When 
many  schools  did  not  meet  even  this  delayed 
compliance  dale,  the  Federal  Government  put  a 
freeze  nn  investigating  complaints  and  promulgated 
a  new  policy  interpretation  at  the  end  of  1979, 199 
Investigation  of  a  huge  backlog  of  athletic  com- 


•»  zousc  fi«ai<i«?*j 

td.  tlMIUMI) 
'•'  45CFR  |t»41(l«7f) 

Otto*  v  Am  Arbor  School  Board.  »2  F  Supp  -  (F  O  M«h  Feb 
2).  IMI) 

Eg.  Conn  Om  Sim  Ann  ||I0-M  (IS7S).  Maaa  Om  UwtAnn  ch 
|S  (|9?]fc  Wtt  Sui  Ann  fill  13  tlS>??l (pruhibMina) aii-gJ*  «•  pvbttc 
•chonh* 

***  Frntdeni'i  Advnory  Commiiict  on  Women,  Vjxtt  fur  W,imtn.  p  It 
"US,  CommmkM  on  Ct»tl  Righia.  F.ifotwq  Tith  tX  (6c  u  t+t  UK) 
Ibid.pp  2  ) 

45  c  F  R  Pan  M(l«7))  RfgutittoM  promulgated  by  els.:  Depannwii! 
oT  Health.  Education,  and  Welfare  (HEW)  became  effect e  June  4,  1ST) 
See  aho  No*  L*t*l  Dtftnt*  *nd  EJucttten  fund,  hvfiti  m  Ea  t* I  Edict  rw* 
Higkn  SiaM  •  TU  Sun  (Washington,  O  C  1977)  Other  tgtncttt  wilh 
enrmcemeni  mponubiltim  Mill  had  no  regulation*  more  than  4  yean  after 
tn!*  IX  heiame  law  See  National  Adtilffy  Council  on  Women'! 
Educational  Program*,  far  Vntt/otrtd  L**>  till*  fX  Amntf  h  ftdtrtl 
4tfH*n(hk*r  pun  HEW{\<m) 

m  US,  Ci.mmiMrfm  on  Civtl  Right*.  Mo*  fordtn  to  ( W I  IVIOfc  p  )) 
'«  44  Fed  i'-l  M4l)(rVc  IK  1979) 
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plainu  K«  just  recently  begun-l  yean  after  Title 
IX  became  law.1"  The  enforcement  record  to  date  is 
hardly  an  inducement  to  compliance. 

In  the  meantime.  seibiescd  education  practices 
inch  -*  athletic  program*  that  might  have  survived 
Title  IX  scrutiny  because  of  the  statute's  loopholes 
and  poor  enforcement  record  have  been  invalidated 
by  Federal  and  State  courts  relying  on  the  1 4th 
amendment**  and  State  ERAs But  not  all  States 
have  their  own  constitutional  equal  rights  provi. 
sions.  and  the  Uth  amendment  cannot  be  viewed  as 
the  solution  to  loopholes  and  enforcement  difficul- 
ties under  Title  IX  or  other  Federal  or  State 
statutory  scheme*  In  addressing  a  Uth  amendment 
challenge  to  n  public  school's  sex-biased  admissions 
policy,  one  district  court  judge  complained: 

A  lower  court  faced  with  (the  Supreme  Court's 
post-l97fe]  line  of  gender  discrimination  cases 
has  an  uncomfortable  feeling,  somewhat  similar 
to  a  [player  at)  a  shell  game  who  is  not 
absolutely  sure  there  is  a  pea.** 

The  ERA  will  give  courts  a  firm  handle  for 
deciding  constitutional  challenges  to  sex  bias  in 
public  schools  Although  the  ERA  will  apply  only 
to  educational  institutions  where  governmental  ac- 
tion is  involved,  tt  does  not  incorporate  the  narrow 
Prerequisite  of  Federal  funding  to  trigger  its  applica- 
tion nor  does  it  incorporate  the  loopholes  of  the 
various  State  and  Federal  statutory  schemes.  Thus, 
for  example,  educational  programs  that  involve 
State  or  local  action  would  be  subject  to  the  equality 
mandate  of  the  ERA  It  wilt  be  more  secure  than 
statutes  that  are  subject  to  amendment- m 

«■  See  II  S  to  At  l  i*t  Complaint*  of  Bim  m  College  Sfwrtv"  Srw  fork 
timttp  A  20.  Aug  It.  \%m 

*■  r  |  1  t  fftl  »  Wntonun  Inierteholetlic  AfhktK  Au'n  .  444  P  Sum 
I  HI  It  I)  Wr*  l»7S>.  tnriifi  v  Darlington  Lmle  t  ragi*.  5 14  P  Id  144 
llM<  ir  I4T5) 

Ve  t9f»F*4SH„mt*i  pp  21  19 
m  Vof«nheimer  v  Vlt^J  DiUriU  of  Philadelphia  400  f  Supp  Jl*.  140- 

7  ,*hl7  c,v'1  "»M*  '**•■  «  afflruing  *  r*«.l  desegregation. 
Utrtdy  have  hren  »  reamed  by  einendinrnit  limiting  e nf'rfie  menl  thai  art 
attached  to  ipproematmnt  Mtt  in  offer  i,>  circumvent  mual  legidativ: 
p'ncnm  See  US.  Committinn  on  Civil  Rights  (W  A\e/tM  Vsdtu 
iNnvfmhrr  |«SD) 

R.niaerv  OoWhrig  Tn  No  i|  U*o.»l.p,»p  ai  ig<F  I)  p.  jUW  Iff 
»9»H.  ua¥gw,«i     US      101  *  tt  I  I  Jul*  19.  . 

US      Ihl  S  (  l  VilHVv  I  I9VM 
*•  !■  S.  Ikpattmrfll.rflMcnw  fir ../  n  ikr  trV,Mf>  ( 1977),  p  1 

i  hi  ir  after  i  ,t,,i  at  i't#  in  V,W»> 

•»  *iih.,u«h  »..men  *„,  ,n        ,wh  „  ni)lv%i  Uuik 
■•peramrv  or  tethnhiant  »hKh  a,«  tn„,r,*J  ts  ,viK->mh«ranl  they  ha«<- 


How  WIN  tht  Equal  Rights 
Amtmlmtnl  Afteet  Womtn  In  tht 
Military? 

Under  the  proposed  Equal  Rights  Amendment, 
women  will  be  assured  the  equal  treatment  in  the 
military  currently  denied  by  the  federal  Govern- 
ment. This  discrimination  creates  serious  barriers  to 
educational  and  employment  opportunities  for  worm 
an,  jeopardizes  the  women  who  must  serve  in^ 
dangerous  military  situations  without  the  training 
and  support  essential  to  effectiveness  and  survival,  \ 
and  perpetuates  harmful,  archaic,  and  overbroad  1 
stereotypes  about  the  capabilities  of  women  and  the  ! 
role  of  men  and  women  in  society. 

More  than  150,000  American  women  serve  in  the  ! 
armed  force*  today,"  carrying  on  the  proud  tradi-  | 
lion  of  women  in  the  military,  a  tradition  that  I 
includes  more  than  390,000  women  who  served  in  I 
the  Second  World  War,-*  200,000  of  them  under  ' 
hostile  y\tt  -  Yet  these  women,  who  have  been  / 
shown  to  be  as  efficient  and  effective  as  their  male 
counterparts,"  have  suffered  serious  discrimination1 
in  their  jobs. 

The  vocational  and  specialist  job  training  avail 
able  to  women  in  the  military  has  traditionally  been 
severely  restricted,"*  and  a  variety  of  limitations 
placed  on  women's  participation  in  the  armed 
services  reduces  the  number  of  jobs  to  which 
women  may  be  assigned.  In  1977,  73  percent  of  all 
authorized  military  slots  were  closed  to  women 
entirely  Although  justified  by  the  armed  services 
as  necessary  because  women  a*e  prohibited  from 
combat,  fully  30  percent  of  these  restrictions  were 
not  combat  related.'"  / 

lervtd  and  will  continue  to  mvt  m  coanknt  envwwtmemt  See  Goodman. 
"Womtn.  War  and  Capably .  An  Eumtnmion  of  Va  OwcnriiMiioo  tn  ihe 
Military."  mVmen'f  ***u  U*  ftanerfrr  (|ftn  vol  3/ aw  245.  25» 
(her  rafter  cited  at  "Woman.  War  and  Emmlrty*1) 
"»  One  tmJrcalion  of  tnek  efficiency  and  nftfciivenew  n  tne  fact  the* 
women  on  active  duty  tee  Semg  poantotad  M  me  urn*  of  MgKer  met  than 
nteit  Overall  retrmmn  raw  tot  women  tee  *»  tame  M  men  Vm  y  Wwmtn 
m  th*  MO,**  pp  1-S  TWeaetrmitettxcmynciedSViheDepaHmento/ 
DefetMe  document  Ihnt  iKe  (WM  ptiknmmt  of  men  and  women  ynder 
normal  conelttirjna  «  mmmL  See  US.  Army  Reaenrch  Inwttule,  HWn 
Co***t  /«  V*<h  Fttt  OtHkfmnt  Tru  (MAX-WAtH  23  ITdnien 
Ctmtr*i  i»  tht  Am*  Reforger  11  (Rtf'.WAC  77)  1-4  4Mt\,  "Women. 
War  and  f«malri*,"  aw  254-  57  / 

INd.pp  251  11  / 

l/ie  of  Wemt*  t*  the  Mittftf.  pp  15  11  For  example,  "although  only  4 
percent  ol  Army  ettln>ied  will*  are  ckned  to  women,  fully  41  percent  nf  all 
*»//rrt  tilled  hy  eftlneed  pemnnel  in  the  Army  are  tn  tpeiialmri.  aillt.  nr 
vmit  not  available  to  women"  (etnphgMt  in/original}  US,  Congrnv 
Senate.  5  Rep  No  Sg-21*. Sath Cong,  lit  mei  \Wp  g 
■■■  V*  of  Mfenr*  tn  tht  MthHf*  pp  15-li,  vre  -Women.  War  and 
(quality,  pp  251  52  .  i 
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DiwriminalHin  in  the  military  alto  results  in  the 
concentration  of  women  in  lower  paying  job*.1" 
Officer  training  programs  are  closed  to  women 
escept  in  token  numbers  Women  in  the  military 
suffer  dtscrimmaiion  in  other  ways  as  well.  Some  of 
the  uniforms  and  equipment  provided  by  ihr  armed 
services  for  women  fit  so  poorly  -they  commute 
health  and  safety  hazard*  and  are  inappropriate  and 
nonfunctional "'"  Sexual  harassment  of  female  en- 
listed personnel  in  pandemic,  encouraged  by  the 
discriminatory  environment  tn  the  military  that 
results  from  the  gender-based  regulations  and  res- 
triction* ,M 

Access  to  the  armed  services  is  also  restricted  for 
women.  Historically,  women  were  limited  by  differ* 
ential  entrance  requirements  and  by  highly  restric- 
tive statutory  quotas  not  solely  related  to  combat 
requirement!  m  Despite  the  removal  of  some  imped- 
iments,"* women's  enlistr.ient  is  stall  limited  by 
recruitment  goaJs  that  operate  at  quotas.11*  Indeed,  a 
Department  of  Defense  study  found  there  are  more 
highly  qualified  women  willing  to  enlist  than  are 
accepted  now  M*  Because  the  military  is  the  largest 
single  vocational  training  institution  in  the  Nation— 
offering  on  the  job  training  at  full  pey  and  lifelong 
postservice  benefits  as  well119— it  has  always  been 
and  continues  to  be  an  important  route  of  upward 
mobility.**9  In  addition,  military  pay  for  men  and 
women  ts  considerably  higher  than  the  average 
annual  earnings  of  female  high  school  graduates 
who  work  full-time  year-round. M>  The  wott  :n  who 
are  escluded  are  denied  the  practical  and  tangible 
benefits  military  service  provides.  The  exclusion  also 

•■»  ( *  4  ******  <*t>»*tii*n. p  i 

•'»  U  S .  Department  of  Drfaw*.  Adimwy  Commit**  on  Women  *  il* 
Sen.net  %p*ru§  Meeting  Minute*  "  aerommemUtton  no  4.  K«W  and 
(HgjntutHHwl  Clothing,  Ape  I  9.  |a*(unpu«4»hed) 

US.  Depeilmeni  nf  Ifefenae.  Ad%*nry  I  ommrttee  <m  Women  m  ihe 
Sennet,  Sprint  Meeting  MniM."  MMrmett  of  Umuld  S  Qray. 
*  lvp«time«l  i if  IVrfrww  fnkry  ami  rwtnm  om  SetueJ  Hartemmcnt." 
WMhi»a>m  Of  .  Apr  ]l  M.  I*»  M  I'  T  (unpuMiihedt.  Heurmg 
•m  Viui!  Hifttmnrm  m  the  Military  Before  Ihe  Subcommittee  on 
Military  ftrmmml.  H-w  Armed  Srrtret  C*mm.  *Ub  Cong,  2d  «tm 

W.wwrn  wn p  r etmcted  by  tfatute  tn  2  percent  nf  linal  rnlntmentt  tn  in* 
aimed  Uif<  .mil  t«7  fne  Women*  Armed  SmuW  Integttlnm  Act  nf 
19".  Putt  I  No  §2V  th  44*.  |I02.  tJ  Stat  UK  1*44)  Although  Dm 
trMiuluin  mm  removed  hy  frVl  I  Nu  W  IK).  |M«MH>.  II  St«  J)9 
(I'm  J),  ihr  trprewntalijm  nf  women  m  Ihr  arnnd  tettnrt  ky  I**)  o 
ptuprttrO  at  only  12  prment  frrudtnixl  anwnmenaVirmni  /W  Stkitm 
Sfr»H  ,  Rrft*m  4  RrpoH  n>  (oafmi  JVi»fn*t  m  rV»  I.  /Vtt  **  M>  (Fen 
tl  11M)|  p  42  See  ahu  /  'n>  rt<  trowten  i4  fWi/Hi7  p  4  Women.  Wat. 
Itul  t  ijuahly  '  (l  *9 

1  •  "M  WlU*iP<ih  I  N»«l  2W  ||t.2.  NlSlat  PI  (Ma*  21  I4T4| 
•••  I  S  •  i»ngirm  Senate  l>  O  ft  hut  Ytur  I'M!  i*t**»i:4th»  Hriur\i 
(  \   <.•»•  I  .«.,/  %t,t*fk.wr*  llranng  Mmr  lot  Manp"»rt  am)  P»»j»mnel 
S.»U  ..mnmtrr  ,,f  it*  Armril  Vinri  I  nmmitlre,  Ulh  <«<ng.  tu  vu. 
|r>.  /*>  wit  ffHnnH>ny  «if  William  I  tail  Ailing  Aiuitant  Vvieteiy  f.w 
Mii.i-»fi  jnJ  Rewivr  ARam  fuftpuMithed  tientmpti 
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denies  the  full  citizenship  and  political  rights  histori- 
cally intertwined  with  military  service.999  Thua, 
under  the  present  system,  women  are  seriously 
disadvantaged  both  in  enlistment  and  once  they  are 
in  the  service. 

The  HRA  will  make  illegal  the  gender  bias  that 
remains  in  the  military,  which  currently  limits 
opportunities  for  women  and  the  contribution  they 
can  make  to  our  Nation.  It  will  require  that  the 
government  allow  men  and  women  to  be  assigned 
and  to  serve  on  the  basis  of  their  skills  and  abilities 
and  not  on  the  basis  of  stereotypes  and  generaliza- 
tion* about  their  roles  and  capabilities. 

The  statutory  prohibition  against  women  serving 
on  naval  ships  has  already  been  invalidated  under 
the  equal  protection  component  of  the  fifth  amend- 
ment,M*  as  has  an  all-male  military  draft  registration 
plan.914  In  the  draft  registration  case,  Rostktr  r. 
Goldberg,  which  the  United  States  Supreme  Court 
has  agreed  to  review,999  the  Oovernment  attempted 
to  justify  the  exclusion  of  women  by  arguing  that  the 
presence  of  large  number  jf  women  would  hamper 
military  flexibility  in  time  of  mobilization.  Soundly 
rejecting  this,  the  district  court  pointed  to  testimony 
by  the  Director  of  the  Selective  Service  System  and 
representatives  of  the  Department  of  rJefense  that 
iW  iiicIu*hjii  uf  women  in  the  pool  of  those  eligible 
for  induction  would  increase,  not  decrease,  military 
flexibility."* 


*"  t/at  a/  ir#mea  in  r*f  Mlkm*f,  p  nt  Kathleen  Carpenter.  "Women  m 
Tor  Military  ami  Tnc  Impact  of  Tot  Equal  Rin>l«  Amendment."  tetftmony 
Wftxe  tht  tllmow  Horn*  Judiciary  Commrtlee.  Ape  301,  I  MO  (wnpnSI- 
*Jked>.  p  * 

***  Their  henefln  include  loam  and  tchotanhipt  foe  education,  mtutance. 
healih  care,  dependent  benefit i,  and  veteran*  preference!  m  pnMic 
empkiymeni  See.  *$.  5  USC.  ffi»*  (l«14K«mplDyment);  11  USC 
tfitO  ill  (lt7«  and  Svpp  1474)  (medical  and  dental  care);  II  USC 
fin]  U"4)  (home  loan*)  Set.  generally.  Pctinantl  A^mtnnirai«M  of 
Mam  v  f-eeney.  442  U  S  294.  241  at  nn  a,  1  (|t79»,  -  Women.  Wee  nnd 
Frailty  k pp. 244-49 
•*  find .  p  244 

***  "Women.  Wat  and  Cipjality. '  p  24«V4I  In  Dred  Scott  v'  Sandfbed.  40 
U  S  (14  Hnw  )  141  { 119').  the  ctmcliunn  that  Mack*  covtd  not  Se  ciittem 
nf  the  Umled  Stale*  on  wpputied  tn  pert  by  the  fact  that  they  were 
etclmVd  from  the  U  S  and  State  mililim  M  at  T09,  we  "Women.  War  and 
Quality."  p  24t 

"*  r)»eni«  Rtiiwn.4KI-  Supp  29t(l)tlC  |97|) 
***  Hmtfcrr*  li*iWhe»g.  ilip.tj. 
,M  14  int  S  t  t  HI 

***  N  tlipitp  al  II  W  the  (imrl  aim  Mated.  "Ihe  rcintd  re«raltlhal  tn 
alm-m  any  \  imceivahle  military  iron  Ihe  aimed  fone*  could  utiliie  UrtU 
miw  almiM  rntnrty  nmcentfated  tn  the  female  population  nf  the  natnm  " 
ti  at  » 
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In  view  of  the  current  standard  for  scrutinizing 
sex  based  classifications  under  existing  constitutional 
law.*"  the  steadily  expanding  u dilution  of  women 
in  (he  military,"*  the  recognition  thai  women  in  the 
military  enhance  our  national  detente,"*  and  the  fact 
that  Congress  hat  the  puwer  today  to  draft  women, 
it  19  likely  that  the  issue  of  the  all-mate  draft  will 
won  become  moot.m  The  U.S.  Supreme  Court 
could  establish  this  if  it  affirmi  the  diitrkt  court's 
decision  in  Rostktr  f.  Goldberg  that  an  all  mate 
registration  plan  is  invalid  under  the  Constitution's 
equal  protection  clause.  In  any  event,  however,  the 
application  of  the  ERA  is  clear:  women  may  not  be 
excluded  from  the  pool  of  individuals  eligible  for  a 
military  draft  solely  on  the  bans  of  gender."1 

But  neither  the  equal  protection  clause  nor  the 
ERA  will  require  tha'  all  women  become  soldiers. 
The  legislative  history  of  the  amendment  makes 
clear  that  "the  ERA  v  til  not  require  that  all  women 
serve  in  the  military  any  more  than  B||  men  ate  now 
required  to  serve  "•"  Congressional  exemptions  for 
women  and  men  who  are  physically  or  mentally 
unqualified,  and  deferments  for*  individuals  because 

-  V#  *g  lf«a  v  4»  U  *  IW  t  *H)(to  Mftitf  KfiHMlf.  S 

JmwAlMnhM  MMmvri«(mf1iitt|ovf'.MMMalf]()|fcllvt«wHlw«Mbt 
HAWWMMHy  ir|«4f4 1<  i »  h* v*m*iu  <rf(V>-  c  atjccttvn') 
""V  l*(*i\m*m  »rf  tWrm*.  Amet*  i'i  V*h>»tt*rt—A  Mtfrt  #• 
4lt  »w««/m  |r«w  W>»  fp  ¥*  )l  (  |  >| |)  (WtrcftM  ctwrf  m  Ammrn' 
Vohmmnh  Ri«iktf  v  (kMMfg.  uip.>f  MH.n  ]l 


of  family  or  other  responsibilities,  would  apply/to 
women  just  as  they  have  always  applied  to  men/ 

Thus  the  fear  that  mothers  will  be  conscripted 
from  the  children  into  the  military  ser  vice  if  the 
equal  rights  amendment  is  ratified  is  totally  and 
completely  unfounded  Congrtu  will  main  ample 
power  to  wait  Ittltlmatt  ux  mutnl  exemptions 
from  compulsory  senket  For  example,  Congress 
might  well  exempt  tJI  puents  of  children  undei 
ll  from  the  draft,  emphasis  added)*" 

With  or  without  the  ERA.  women  arc  sharing  and 
will  share  with  men  the  responsibility  for  military 
service.  The  determination  of  who  will  be  called 
upon  during  wartime  to  bear  the  burden  of  military 
conscription  and  of  actual  combat  duly  will  be  made 
by  Congress  and  the  courts  whether  or  not  the  ERA 
becomes  a  part  of  the  Constitution.  The  ERA  is 
needed  to  guarantee  that  women  wAjamrtft 
accorded  equal  treatment  aiu^njdrtunity  in  the 
armed  forces  on  the  basis'of  their  individual  skills 
and  abilities. 

m  4mfMl  ttfcftfrm  pp  IS.  112.  Koukrr  «  OoUStig.  U*of  m  4t 
m  S#t  Cmpmtt, -w«drt  in  iht  MiImmv  " 
m  A  *f*t  p  I J 

m  tm  t 
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CON<iKtSSION Al.  KIXORb  -  IIOUSI: 


II 11307 


Oiui»f  io  i.  Vila*  op*  Itauta  JotiT  Himu 
no*  I  Ficpoira  K«nu  hu*r»  Amu» 

"■"of  Hyde*.  Sawyer, 
Miiollum,  PeNinu 

Whirr  rriMtrini  mv  dlattnt  to  tht  r*u*J 

Right*  Aifl»iHla^ni  ItMlf,  I  Mm*!*  I  t 

tn  ih»  filing  of  tht  Heuet  Ardtotory  M» 
mHlw  i  rroorl  an  thlt  rinMKw,  H  J  Hot 
I  to  ■  rofUlllultofuU  l  w  into  in t  ml  rppep- 

err.!*  fhe  ample  moot  important  p*k*  of  tot 
Itkli.^  the!  the  Judehery  Committer  w*)t 
ronstdrr  tfurlnp  tht  ttth  Cmvhm  Vtt, 
eomt  Monitor*  were  rwii  afforded  iht  009* ■ 
tunny  of  dettomliung  whether  the  Commit- 
tee report  to  In  conformity  or  In  eanfnrt 
aith  tht  Judiciary  Committee  martu*  ee- 
him»  th*y  *or«  not  aermltted  to  reed  MM 
report  trior  to  He  feeing  nit*.  Aaewwat* 
rrvw*  1*  crttlralty  hope*  lent  when  one  mov 
•Wtn  1  ho  e>tou  tn  tht  otafelara'  of  reatow 
■nilh  'ntrnlef  the  Moum  Jwdtetory  Com- 

«H>r       Ih  fMpMt  to  HMO*  MMnOJWOU 

that  »•  ir  defeated,  m  troll  m  Iht  threat  of 
th*  ariuuw  nu  of  the**  W  apart***  to  en  wn> 
omerded  Mu»i  RithU  Araewdmeef.  fwr 
thcrmur* ,  we  wtit  not  e*c*tod  In  furl  Com- 
mittee H  ot  the  CRA  weald  If  porutoered 
unto  r  in  upon  mto.  For  ■  iwaanatotooml 
»m#fvim*nt  to  to  rocntotocad  under  My 
#\#t  pt*ec>\mt  mould  to  on  eat  rape. 

ff  the  wiurtionto  of  the  SUA  Of*  00 
etrenp  itirn  M  to  Inrwnreheete  why  oH 
MftnU»-rt  of  iht  Judiciary  ppmraRloe  were 
not  pemilttrw  to  a  1  ami  no  tut  noon  a  from 
p*"rl»'t  ttJ.  Rro  I 

tht  Chairman  of  Iho  Rcuir  Judfcmry 
■irotimmtlico  mi  ClvR  end  Cemtltuttonel 
Righte.  in  ofetoctlne  to  Iho  Committee 
report  torn*  circulated  to  all  Memtore  i  w 
Joy  before  h  la  filed  to  ecitalnty  noi  ton- 4 
fair  Afu-r  oil,  w*  tic  draomp  with  ■  recall 
tnilenal  amctiotoont  wtlh  fpr  -learning  Im 
0*tmn%  ll  nil  MM.  the  KtnrrAl  hwkliry 
•tit  k»k  to  tti#  rnwt  |or  amd-mre  on  how 
tit  rontttue  the  ERA  Al  lex-A  In  Ihf  In 
Minrr  el  Hi  Hrt  |,  |h<»  court »  Hill  he*  I 
iv  opportunity  to  rnrlew  the  lull  Commtl 
trr  It «rt«*UPt  on  the  markup  of  tlito  rmolu- 
im  *•  a  un*nrmouo  rwmtnt  rrqiif  >t  rt» 
Utff4  to  thPt  "tlit  hill  Commute*  Iron- 
irfitu  m  Mnin*  Joint  RrwHtUPn  I  to  mode 
ai  afftnmt  rrtonf  to  to  poWtanrtf  /Or  por. 
prnri  of  fjourtfut  oufofp"  fEmphMto 

OAiiPl 

tmut  JltMiitlnl  iltww  «rt  on  ottrmpi  to 
rwi  »nh  tht  Muml  RNrhli  Amrnimtnt 
fnifly  Tht  utWrirtrwd  Memo*  r  to  0  ttronp 
wptttri"  ol  Hiuillty  of  riphu  for  women  I 
•!«  let!  tery  otronply  Ihot  0  eonot  It  *  tonal 
wriniimrnt  to  0  very  ptttotw  wnderUPUit 
Iht  l*.gr ■  rolotd  In  theie  dootnllnp  tlewi 
tit  the  foteottoblt  bouet  thot  wUI  to  to 
Orfwt  mt  tht  oBiieto  If  the  OtA  to  00- 
prrnM  hy  Iho  Ctwifrtto  010]  rolUird  oy  Iht 
ftttt««.  Tht  MM  » Import  Pf  mm  nf  thete 
Ktuei  U  unknown.  We  etn  only  opeeuloit,  M 
•11  the  cUrtlylng  ojoendmenip  wtro  ootoi 
Attn  «wl  the  romorto  moat  In  tht  rull  Ju 
Pldorr  Cwsimlltep  hovt  mpp>  In*  ItlWoUrt 
hhiorr  more  eonluoed. 

A«  0  tettolotp*  who  hot  lUrn  the  oolh  of 
•flu*  to  upnoM  tht  conMKwtUwi  of  thr 
Ueiied  9iAteA  I  feet  on  owUutlon  to  tfrftne 
lor  tht  eonrla  how  Uit  KHA  to  to  hp  Applied 
in  frmlrewtriMl  ortto  iMt  mill  fn  time  to 
Hit  tubtoel  #f  Hilptuon  H  tht  ERA  ll  rati 
ftrd  u  Iht  Twenty-otfftnlh  Amendment  fn 
IhrCotitUtutlon. 

At  wt  til  know,  the  Urol  ouhmiwdon  of  tho 
CowaI  RlphtP  Amenowtf  rrt  <K7tA  U  lolled  to 
to  ratified  fey  la  to  tit  kiittoltirot  durmp 
I  he  wnpeotedtnlPi  «»teniion  ol  tlmr  foe 
mi  litre  1  ion  fronted  fey  the  Cmtxrrm  In  tail, 
fo  lore  froro  IPtt  to  ISSi.  only  two  flutei 
»t»lrd  In  ratify  thi  proonw*  nmntdmrnt. 

fhto  lothiro  not  a  dirtvt  rmxll  nl  tht 
ooh  ttdmrnl  0  or •vorwmi  Inability  r0  unarr 
tfturoi  quriitorw  an  tht  many  emotional 
and  wrtai  laouea  It  roi»M 

Ttott  Included  putUluia  ae  In  «hrih*r 
tiir  URA  mould  rwjvrt/r  taipjftr  lunduio  of 
nttt  ode iivt  Abortion*  m  haa  i*tn  argurd  tn 
oj  viral  Btalrt  ohtet  Ute  THA  (a  0  hart  «|  0 
Am  air  a  cwnaillutlon.  whether  fcUA  makl 
•Ir^nplhin  abortion  rtflnu  ohH  .fi  the 
fiM  otandard  ol  rtvtow  for  the  k:n  \  otll  to 
an  ataarihilr  ataii<to#*\  **  hto  brea  aroned  fey 
miity  KHA  pntprmentc,  or  hill  It  he  tht 
aamr  »iandard  that  aitott  fur  rare  claaslllra 
ttiMii,  a  nethe r  aomen  wtruld  to  drafted  intu 


the  aaiUUry.  at  fjonfraae  ahatoa  doctor  at 
opto*  fwtura  Urn*  to  eefnotato  oowatrtptkoi, 
•hrtntr  waraon  wowld  to  aaatojnod  eewttot 
*atoK  and  0  tot  to*  tiaroaojawal  tparrlojr* 
would  to  litallard  to  naaaa  feat  a  fa w. 

rtowKlonofiy.  new  ojawotlapj  hava  oitoenaa 
to  whether  atopkwta  othooU  watitdSt 
oraiiralpd;  whethtr  a  tharch  that  tirau 
wornen  wnoaaally*  La.,  fey  not  havlnp  women 
prtotta.  rawfeto  at  atntalera,  wPUNf  have  IU 
Ua-oaeojpt  alatoP  rteooed  thete  art  to 
portent  NiioaJtoni  to  Upht  of  the  ftofe  /tori 
ow  Won  Atoo  pjatoUpna  aetot  pa  to  whether 
the  BRA  would  aeoetorn  tetoma  petltr 
*nt*  totoranm  a  outaoattoot  thai  wot  rnidt 
to  written  Itolaneny  thfej  year  fey  Ctotothy 
Rldtoa,  rtnlaant  of  the  towpw*  of  Women 
VnmtaiiMfeM. 

Ptoaily.  R  to  anal  10*  wtothor  Uw  CRA 
would  petuaUy  aJttto  aertato  aropowlt  area* 


  \  to  ptot  

tht  feme nt  of  itotr  paaWiiu.  r*r  p aaaaaf*. 
JeAnn*  Alkme,  ataif  lawyer  for  the 
Women'a  BwwMv  An  to*  tauwe.  oho  UoU 
fkd  on  tto  h^oitowtoxaiton*  to  the  (ft A  on 
momen  In  the  eatoury,  wo*  towtot  to  prof 
frr  a  tlew  on  tn*  atandaid  of  rtiiew.  Tht 
atandard  Pf  rttlew  to  tht  n>o*t  Important 
out tl ton  an*  haa  to  nmldir  when  aaualna 
tn*  IRA*  effort  an  tht  aUMary.  Uo%rmor 
Uiaai  af  Cwtorito,  oho  UetMitd  on  ail  Iht 
poatuona  of  the  DM  In  the  feUte  of  Colora- 
do and  the  pninawi  Import  on  women,  we* 
unafeto  to  anewor  a  aw  tot  I  on  an  wh*th*r  iht 
oaae  tap  had  namwad  m  th*  laal  Ife  yeart 
atne*  tht  CRA  I  ft  ami  part  af  Iht  Cotorawe 
Stata  CwrwtHutton  la  ITL  Two  paneto  af 
pro- CRA  wlUiopjto  warp  atop  uPAfetf  to 
anewrr  atmUAf  tweet  rent  poord  to  th*m  an 
lha  effort  af  RUU  CRA*  an  ih*  wan*  pan 
eemal  awoth*  kylpr.  Oatuihy  RtdrngA 
ri  ill  tint  pf  tht  teaaut  af  Women  Vttert, 
who,  In  he*  written  toattoaony.  eUted  that 
tht  CRA  would  pppmite  Iht  Supreme  cowl 
nettoltn  af  atapjaeAaaifli  y.  yerern  which 
upheld  ottmm  per/erent*  in  Maatachu> 
aette,  waa  unafett  to  atoit  what  Iht  effort  *f 
tht  CRA  an  tht  federal  veteran*  perferenc* 
pewarama  aotrtd  fee.  Kathy  mhm.  KiUaaal 
CneJfperwen  af  tht  Hat  tonal  Woman*  MM- 
ml  Cawnoj,  waa  anafeVt  ta  answer  oueaUon* 
cwneeinupj  whether  lha  CRA  would  Imall- 
daia  tht  aawperty  and  tomeetk  relatlona 
•Utatea  In  Stale*  that  AM  not  hava  canton* 
nfty  ptwperty  euiatto  an  th*  feaato  If  and 
when  tht  DU  to  ratified.  Thfe)  ajueetton  wm 
wooed  after  ant  aaada  aUtewrem*  hfejnly 
cTKtoal  af  the  Cnclawi  common  lav  eyatem 
"whlrh  aewtided  the  fwwnaatton  far  wmrKal 
peonerty  towa."  ft  wa*  hUa  puitinp  teeth  to 
dtt  *****  af  tht  ferwCttA  wltneojwi  ta  take  a 
pooh  tow  aa  to  whether  lha  CRA  would 
allert  efeertton  rtphta  or  fandlnt  at  nerv 
thertpewUe  ifetrtlana.  When  tht  amwert 
were  aiten  R  waa  reldent  why-aame  mWI 
yoa,  aame  oaid  tm\  *oene  did  not  knew. 

Th*  wripoing  ar*  pMnttonod  to  thow  that 
•ten  after  Iht  more  than  IS  ytara  af  Ion*, 
arwuout  aVfeala  an  lha  meanlny  af  th*  lent 
of  th*  CRA.  hto  at  TO  far  from  titty  whit  It 
would  mean  and  do 

A*  eterlnd  afflrtala,  wa  ahawM  to  wary  af 
ahdkwtlnd  wot  letnlarlvo  funrlVon  ta  tht 
ewurta  Thta  to  ■opoclatly  awporUnt  ferraiiaa 
th*  heartnc  peooee*  haa  farther  ctoudod  tht 
already  confuted  leptolatret  haitory.  I  eay 
rwtilueed  totiua*  nerer  tofare  ha*  aur  coun- 
try ton*  throuflh  tht  ptoneea  af  eonatitu* 
clonal  amendment  where  Iht  amerrdraenl 
waa  appeared  by  the  Conine*,  retorted  fey 
tht  aUaiee,  and  *awppaw*ntly  approttd  fey 
CnrttToaj  opaia  and  rocufemttted  to  the 


an  certain  iionimto  toouoe  path  aa  th*  wag* 
PM  and  wwvranoe.  The  focua  arte  than  to 
directed  to  Iht  standard  af  ret  tow  that  1 
dtorwalnallon  c 


In  the  full  CwatraKtee  markup  of  If  J.  Ret. 
1. 1  wa*  dtiatpilirtew/al  Ih*  canvaluteal  re- 
aponara  that  wee*  pirea  fey  CRA  pcupenfrd* 
on  pi  1  aH  law*  hhaaralnd  the  atandard  af 
re* law.  Ha  allert  wa  afeortmn  rlphto  the 
drailL  ram  tot  ptit  ata  ai  1  narochtAl  achooto. 

It  to  clear  that  the  napitnl  QueiUoo* 
whkh  tod  the  UtA  ta  defeat  ar*  aUI)  unan 
flwerrd  and  new  enm  hava  aciaetv  II  to  In 
the  aontext  af  the  murk  y,  rtouoed  and  often 
opaout  raearUnp  of  th*  ERA  that  thee*  dia 
eenluig  rtew*  hat*  awe n  written.  Wa  awt  a 
rnpoiialMHty  tn  lha  court*  and  to  th* 
hiatal  a*  to  what  tli*  ERA  mean*  oe  data 
not  mean 

the  firtl  portion  of  three  dfmenUna  vt*w* 
•IU  deal  with  what  effect  the  ERA  will  hitt 


ll  to  0*1*04  that  lha  CRA  toll  t  

"**«*!  p*y  fee  eauei  waefe.w  Thto  to  not  nee 
oaearHy  uue  aa  Iht  pmUMatlinPl  amend 
meat  cwntalnoA  In  RJ,  Ron,  I -to  ha  warn 
una*  eaJy  affeeta  htato  art  tow  and  tannat 
allert  dtotrlmlnatton  fey  private  ooapteyoea, 

Additionally,  there  art  already  aUwni 
ttatutoa  In  atoaa  I  hat  taato  It  lileaal  far  eta 
dtorrlmlnatton  In  fetth  ptitate  and  putoto 
cmpteymtnt  For  tton***.  Title  VII  Pf  lha 
Oili  Ripht*  Art  af  I  tat,  aa  amended,  nmtoa 
dlacrlmlnatton  feaeed  an  an  to  putik  and 
pclvau  empeayment  amtaalul  ta  Iht  aeaa* 
of  hlrtap.  flrtaf,  pramittan*.  waft*,  ataanfl- 
eatton*,  rtftrrafex  laalanminla,  wee  af  fww> 
ilea,  Iralnlng.  appmnttoeahtoa.  frlnpt  bene- 
fit* tliKludlnf  aaadtoal  and  maternity  sona- 
ta*, lift  btotfanoy.  p  10*11  ri  and  eetlre. 
eaentti  and  any  ether  petvlleyaa  af  empty 

TRl*  VII  haa  torn  » It  ere  inly  enleeewf  to 
Ptrttt  down  unlowtul  an  dtocrtotaaUen  fn 
many  ana*.  In  tetllaapny  to  lor*  tht  ftoh- 
iipnimat  an  civil  and  CwnalkattaiwJ 
Rajhta.  Cart  C  Hell  man.  pnJ9^  an  eapwrt 
to  lha  ftoat  af  amploymant  dlotrwatoitlon, 
e*euf tod  that 

"from  ail  the  raeerch  that  I  her*  done.  I 
pan  find  no  reaaoa  to  toheve  that  fmtokpaal 
Iht  mtual  Rlphu  Ammdmiwt  wtUifemfeialt 
the  ton  1  in  wliierenUaai  ar  th*  eta  mmipi 
tarn  to  aamaiallnn*  whkh  etovantty  pajjt  In 
•tern*  af  aitoiramiayj.  I  da  not  wpatot  R 
wife  hair  the  aflert  many  ay  ipmnonto  af  lha 
mpual  PtajhtaAajiii  tptyR  wto. 

-I  atoo  etreoply  aueotton  whether  we  need 
an  CwueJ  Riphtt  imiahwant, 
wtth 


Rof  Imaa  refulaa  lha  paprtuataa  af  1. 
otperta  that  the  eumnt  liwa  are  feaaaV 
toUAto  to  ettre  tht  pratoem  of  at*  * 


Tht  reaatt*  af  muth  of  my  work  pjamp 
taftojpfjmtlhaajtoena^ 
frrenaaa  to  taeaaa*  totwwtn  m*n  and  woman 
ara  af  a  eUlereet  tywa  than  thee*  mat 

tH9  ^laffV^mmMtt  R^  wfw9aW9  ^4^^9991 

men  and  wwmen  fetork*  and  whne*.  atomhY 
oaMy.  I  hot*  found  that  th*  ******  eh  ' 
iPjg  ao*totaattoee  of  women  ^nd  aaaet  It 
lanUy  the  atruetar*  af  aimina  Hvaa  ara> 
rant  them  f  ran  fwhwwtoj  theouah  on  mv 
reera  to  the  ae*ac  ettent  0*  ppyn.* 

:  U  tojtfewoay  by  veto 
1  that  the  eeartA  would  be  lha 
ant*  atortahw  what  to  ami  what  to  not  **> 


/Cmoefmy  fee**  about  tht  CwwaJ Rajhta 
Amonomena  h  that  R  to  a  aymfeafto  tome, 
and  r*  peeaape  would  rettov*  Canpramamd 
lha  Admlntotratton  af  rowah  pf  the  mallear 
Man  to  ehanpa  emtrhyUaynary  taw*  and  to 
taf ere*  already  extottop  taw*  that  prohibit 


Ml  would'  h*U  to  att  tht  eubetaaUve 
crmnpet  in  Iht  tew  dictated  by  the  RraVre! 
Court*,  tocaueo  I  better*  the  to****  are  af 
turn  a  wmpln  net  ara  that  they  repair*  a 
treat  aval  af  etady.  and  leetetettvp  father 
than  hntkm!  at  Hon.  I  would  halt  ta  tot  Ih* 
Mtmayy  pHthratar  pf  cwaarea*,  to  Rudy 
thee*  ewtaptox  toauee  and  ie  aapht  the** 
hard  chpfrea,  rrrncMxd  okmety  by  pooawpa  pf 
the  ftaual  RajhU  Ami  nam  mt,  which  amy 
to  redundant  and  unnmaury." 

Oravtr  Reee.  Mitoataat  praiaaoar  nf  Uw 
ai  the  Unfvetpjty  af  Tax**  taw  Rcfumi  to*U> 
fled  that: 

Indeed,  ff  th*  CRA  emmet  renew  arteato 
ample ymont  altocrwatrmlton.  then  wma  al 
the  mpM  paoorhd  nnwmiata  that  have 
been  made  an  IU  hthalf  amount  to  fame  naV 
vertlatnp.  And  at  R  mm  ranch  prteato  wov 
ptoyaaent*  than  fmpariant  pamtlmw  ere 
ratoad  about  what  ether  line*  af  noon* 
eenmej^cendurt  art  it  be  Ulepnltetd  by  the 

In  addition  to  tht  legal  eigumenu  that 
can  to  mod*  ea  u  tht  aaooe  tl  the  ERA.  the 
Uacb  reewni  of  nut*  ERA*  ohow  there  fata 
been  utile  if  anyjffett  en  the  *  we**  g*#M 
in  Qiale*  that  have  enacted  Mate  ERA*  In 
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fat,  Matter*  I  Dw  |0*9  Ofl  tt  tUlff  that 

tforwer.  any  prortket  baaed  on  ph>»kal 
thuHitrM**  unique  to  om  art  weuM 
m»*  (•  a*  lunlilrd  ay  a  uwuLng  thai  ih* 
otid  eamotUJng  "  IThli  wnhU  *rirt 
•rruiinr  I  rnneiiy.  the  *Ut*o  thai  m  the 
hum  that  auch  gender  neutral  Intent 

MigM  ««0**Vm1len*lelr   tKlUdt  ttJMffl 

Iimm  partkiualkm,  iheae  ettttiie  tout  to 
*»t  m  t  to  rtgof  cms  examination,*'  IThli  aug- 
•ml  1 1  KM  aiendard  I  la  her  eral  teetimeny 
•  fuMfth  tuMu4  ■  "eeftoftte  Hantord"-to 


aj  M(d  vmimiiy,  Marl  Pram**  Bar nr 
pteied  *hat  I  ho  nn#rt  m  renew  far  iha 
BRA  aeuto)  at  Hmtlar  to  that  9m  racial  dto- 
rrawltalten.  former  Ciinnmam  a  Chertea 
K  WUjgtan,  hi  tin  laettotwy  etfor* 
••tamiitrt.  euttmt*d  thai  -that  to  ■  mi  hum 
rt*  thai  II  IHUI  vB)  to  tonrtratd  as 
*****  an  etootmo  tteemard  agarnat  rJet- 
afirtimha  MiM  en  tat,  taeeet  oher* 
mi i  in  i  ohytkai  therortecktke  art  properly 
mrehrd.  ani  thai  wmtltaw)  vtU  to  eubjert 
at  atrtct  artwtiay.  "Thai  moo  I  run  Ion ...  to 
itof  rrttkel  *k*  of  iha  ameruhnont  . . 
Ham  tho  attmkrd  af  maw  tar  aw  ttettlffr 
cotton  «wM  to  aasw  MrtfujeaUy  tgatted 
ihaa  iht  currant  ana  for  rata  that  ukU 
and*  Iht  tgoel  gitlitltaa  ctaae*  atf  Iht 
rtaftoonlh  towawntht  Mr.  Wtnton  far 
mor  kmlfted  that  tho  toagwatt  af  the  BRA 
to  otaiNit.  thai  iht  Hiatardof  rwrtcw  for 
m»  aa^rtmlnoUoh  under  Iht  KJU  to  a 


iha 

Htmin*  noted  thai  under  tether  rtanderd  af 
reifta  tm  Hit  EU  whether  atHrl  fwdktol 
wrutwiy  or  at*o*U,  UuW  the  Kyi*  Attend 
pawl  end  etmfter  aotewdmence  at  Iht  etata 
ami  I  hoi  arohB*  federal  font*  from  being 


Whw  tht  KM  too  awtMtwi  to  Iht  la> 
ekWrr  CoojmtMtoo.  Ifctrt  was  ■  bteertlmn 
•If ort  la  meet  etearly  define  iht  afoot  of 
Ih*  Bouol  Rlghta  Amendment  Ihrooch 
nto.  Aff  af  ihtaa  amtnemnnl*  were 
Iha  debate  an 
u***mn*mt\u.  h  tiiemi  rtoar  thai  ito 


i  a*  Iht  BRA  ameld  not  articulate 
i  iht  tfaadard  of  mkw  wm 


r  toowrtrolto*. 
.  to  the  area  of  tht  toooaot  af  Iht  KJU  an 
aaortton.  Iht  Jnihiary  iimiaittat  vaa  aa> 
ovrW  to  tartaw  appanwu  af  iht  ■laaan 
kttuwt  ojotnhmonl  luhteK  If  ■iialii. 
iwM  tort  hkaat  Iht  KftA  ahartJanm*. 
mil  thai  h  «aa  iiornrmiry  hoaaMoa  Iht 
ClU  alr*aa>  «M  not  affott  atortlon  rlghta. 
R  aa*  aaotrtoi  thai  atortlon  tooaaa  tnchtoV 
toy  th*  totatHy  af  iht  My  da  aaaanaYaini 
oouM  fontlnaa  to  tot  aotMoa  ana**  iht  art. 
tat f  a*nuf»toa.  In  Iht  a*at  totals,  hovtv 
#f  iht  Chairmaa  af  Iha  autoaialllot  an 
ciul  ana  ronoillui tonal  rtfhU  out*t  Iht 
viirwtart  of  rttkw  far  atfinanty  ciaatlflra- 
itont  * txj it  tot  oti tot  Jvtfelil  trrvllny.  Thtra 
om  tntKh  trtllmony  and  total  anatiala  dona 
tfiot  Itidtrat^d  If  Iht  trot  for  a  tirinancy 
rimrihrollon  to  atrkt  ludtrlai  arrullny 
ithkrh  tha  vroofntnta  toy  It  n>.  and  if  an 
•am  iton  rlatolflratlon  to  a  prrgnanry  cIomI* 
f  on  ion  U  hkh  otootmnta  toy  H  to),  ihrn 
i hofktpramaCdnct eato of  H am**  jfr/tat, 
4ti  o  n  m  naati.  «hkh  uphold  iht  Hydt 
■mrnfitnl.  nould  bo  t**rtum*d. 

R*l inDng  ih*  tffort  af  Iht  nu  an  oar* 
<M4J  vtU  ttt  orhoota.  Iht  tirlouo  otataintnU 
•rtr  mtdr  vhkh  ihoord  a  lark  af  unrttr 
•itivHno  of  hov  lit*  otandaid  of  rttlrv 
•o.iM  if frrt  Iht  Import  of  In*  ERA 

fw  *iampt*.  an  Iha  on*  M^id.  it  om 
ii«u*d  by  on*  proponent  thtt  n*kl  iuok (tt 
•rtvitny  oimMoptfly  to  pctta.*  andpojochl 
ti  *  hnoli  Ko«rtf  r.  ii  oaa  *nipht»4>rC  ititt 
ort  ciooUflrmilon  and  rtr*  eKv*1iratlnn 
•  mild  ht»t  to  h*  troolod  dlffrrtnlly.  Thut. 


H  to  unrttai  to  to  »h*th*r  th*  '  otrtrt  ludl 
clat  tcmUitf "  toot  «hfch  la  aaotlod  la  fatUt 
clatatfkattoti  out  to  iht  aotoa  "otrkt  Judl 
rial  at  reuny  l*rtn  to  to  apolfrd  it  at  a  aaord 
rJatalftratlMi  U  tho  ERA  to  ratUiod. 

fa  iht  am  af  vtiormna  amfrronet.  R  vaa 
mtnHwtd  M  tht  aurtu»  thai  iht  atandard 
af  mtovr  woo»d  to  ttothor  m*rano  artf**. 
ant*  at  otrama  ftwld  ami  Writ  tout*  tritola- 
Uto  footo  If  unyttod  to  aootto  who  «rrt  tov 
voton  tartly  tithdratn  toy  ton*  iht  if  rovn- 
u$.  On*  wmiM  toM  tl  Iht  ktiaUtlv*  roar 
•aajfaj  whon  moron*  atsfortaaa  ataliRaa 
vara  titoytid  If  ihtra  to  a  rational  rraaon. 
Itoh  tht  tut o4o  vouM  to  mthttd.  Thai 
oormt  to  atattot  ■  ratfonoJ  toaJa  loot.  In  Iht 
n*tt  toaatlv  ■  otrtrt  Jitdfrtal  anuUny  loot 
oroa  tatd  U  apafy. 

Wr  do  not  tMnk  aayont  rtalty  kntva  how 
tho  tHA  wtM  afftrt  rotrran*  pftftnattt. 

Tho  tweotlon  of  th*  ttanoora  af  mtov  for 
tha  BRA  to rtrarty  ana  that  aoodt  to  toad- 
dmrod.  Tht  Judirtary  OtnwiUUo  mo/tup) 
and  ntartni  rorord  arrtaUly  da  not  pttrtda 
awrh  ftiManof  w  to  iht  oundord  af  ttrtaoi 
far  Iht  ERA  an  toooot  rotottna  It  atortlon. 
Iht  MttRory.  artoalo  and  aorarhial  athttta, 
rtlrrana  trtfor moo.  *Ut  Vrmm  t  h  to  to  rtoar 
ty  trtkvlaiot;  mt  tardrtirtray  will  oontlnuo 
to  no*  ortr  tho  affott  af  tha  KftA  an  too- 
aootd  *lajath*oiitna  aa  cur  aarttty.  Tht  an- 
antra  wW  oonttoM**  to  to  oKhtr  **!  dont 
know-  or.  to  tht  tM*f  tpawar  af  tht  BRA 
to  Iht  othrr  tody  voutd  aay  **iht  aturta  wtB 


•too  had  or  hart  rortrkttotja  thai  aroMMt 
suit  tmtrOrt  from  tolnt  wood  for  atortlon. 
pgrpoofo,  Thrat  Btatrt  art  Hawaii,  Matt* 
ehuortu.  and  ftrnitilranla. 

in  itaa,  iht  ClrH  Utorllta  Union  af  Mat* 
tathuatlta  fCiUMt  tn  Jfor  r,  R<»A  B.  Jodt- 
rtal  Court  ti  fdaoa.  ctm  Ho,  fhVttt  iftatd 
July  •.  ttot).  argnrd  thai  Btou  rttoaai  to 
fund  otorthxit  vlonvtod  Ito  Mmifhtraitta 
BajuoJ  RtthU  anwaaitnl:  • 

"By  otnfUnt  awt  for  ayirtal  tr*aUotnl  and 
of  fortlf  tly  tartudtoi  from  atotraat  an  np*r< 
■lien  vhkh  to  ufRAua  to  ■aoatn,  whttt  to- 
rtodint  vRBtut  nmtiftMi  atoHattoa  a 
•tor  rant*  af  othor  tatwUwv,  airhnBnt 
ihaa*  vhlrR  art  untojut  it  tarn,  tht  ttotutta 
farohmtmt  tUU  fundtnt  af  aotrtltmi  oon- 
otMut*  dkiitofdnaUna  at)  Ito  toata  af  art.  a 
rtoutten  of  Iht  MtawttotjtMa  Btjual  WajBta 


CLUM  fuatlftod  iht  lavwR  It  iha  Mtot> 
tofvay  «non  no  rxovuUv*  avortor  ttatod: 

NRooau*t  ■  atront  ooaUUna  ■  tolnt  ftrnad 
totvom  tht  anO-BRA  atahttw  and  tht 
anU  atortaw  totfnt,  R  vtt  may  hat  to  to 
ttot  to  aaot  Mwtaaai  ao^omnta  tor  amatoal- 
ty  naaraaary  tfctrtltni  ihrtngto  thoftdtrai 


, .  iho  toaad  rotorana  aroftrone*  oUluto 
•hallrntad  m  Afoootraoorflt  r.  ftwry  (Ml 
UA  SMI  vhkh  fin  tod  an  aaoatut*  arafrr  • 
*mt  tn  rrttrant  aaatlng  autto  arattoynitnt 
tn  tho  MaatortMtartt*  drtl  ami**  vouM  fail 
toi  a  chatkntf  uador  tha  BRA." 

Thto  anttmont  arm  moon  by  Dorothy  RnV 
lam  PiiiHiat  af  iht  Uatut  af  Womtn 
Vatart.  afttr  aha  rrittotona  -rulat  tad  aotr 
rtm  .  .  .  vhkh  htvt  •  ttoartportlanalrty 
nrtaifrt  affttt  aa  vtnwa  ...  and  ptrp*v 
vat*  th*  aoraaattonol  a*traaaUon  thai  tao> 
lalat  wtmia  toto  »  f rv  aot^aHont  vlUi 
tooof  ttatuttadaar » 

Tna  Btoaoarnto  af  iht 


tht  rational  onllBRA  marimint.  But  Iha 
torn  la  MtRtt  vaa  th*  toot  otrav.  Wt  nov 
hart  no  rooourvt  aut  to  tarn  to  Iht  But* 
oonoututtana  for  tho  tram!  took)  It  tart  Mod> 
toojd  ftfhdtoi  for  abort  tana  * 

la  HtwliMmU  oollAr.  Caaaf  Odoma. 
randwa  at  aVaptrt  af  tdtttow  to  Inltitwt, 
Circuit  Court  of  tht  rtrat  circuit,  autoof 
Havaa  Cfrtt  ItoflMT  ffltod  Mayll.  ItTtM, 
tho  A  CLU  arputd  an  tohaif  af  arrtrtl  dot 
tort  that: 

MApal*aantaJ  find  atata  to  Mtoauimttam 
aa  a  manor  of  right  rttta  aa  iha  Row** 
Corwtttuttont  fnjarantoto  of  But  aiiBfta 
and  Kmjoj  Hot* Iron  and  BHRto  t  Bat,  II. 
vhkh  prattaoa  that  'lamlhy  af  rtfhU 
andti  iht  law  *hoB  not  to  dwood  or 
atrMttd  by  tht  Stato  an  at  it  aid  of  an.' 
Atortlon  ft  ■  mi  tool  pniadtri  aotftrvoid 


•t.  Iho 

tail  aa  that  fartalty  otutrai  atalvtot  tortoaj 
a  Bit  i  rat*  toamrt  ta  ant  ho  vtU  to  aab> 
krtod  aa  otrkt  totltfai  orrottny.  Tht  fdaamv 
rhuortta  atatoto.  vatotd  ta  /rrnrv.  vfB  fail 
unttfUtohidktoJanal^Wliotwtdonot 
aittv  to  thto  what  athtr  ttttrana*  ortfor- 
tnat  aratramt  vfB  atot  faW 

If  iht  mrran*  artforwnto  arotrom  to 
jfaiftrAatrfAj  r.  ftovr*  voukf  foil,  than 
mtrant  anftimmi  orotrami  thai  tint  tl 
tht  fwdiiti  and  Btatt  lor  t  to  m  amp  to  ym  int. 
aduratttn.  man  aotukrtmtw,  and  aa  an. 
•M  to  aubjoot  ta  cttoBaaaa. 


Ihnony  of  r^ftfaamr  Vtoottota^ 
fatmlly 


prtftronoo  arotrama  vtrt  marttd  to  halo 
rtunuw  art  barti  m  tho  nmtnatroam  of  «ort 
tty  ftfto*  ttrtnt  aarrka  to  our  country.  Vrt 
•rana  did  not  art  rich  tn  Waeld  War  ff.  Iht 
ftarran  War.  or  during  tht  Vietnam  or* 
thoir  monthly  aay  waa  an  arorat*  of  tW  tn 
IMt.  Iltt  ta  Ittl  and  tltl  tn  ltdd.  It  to  urv 
fortunato  that  iht  BRA  movrmrnl  hat  otn- 
•tod  out  to  dtttrvy  Iht  right*  of  thoo*  per 
oont  who  rtaard  thrtr  Urra  for  our  eoontry 
to  tha  nam*  af  atualNy. 


Tnt  Import  at  iho  FRA  on  on*  of  th* 
moat  rontrwrtntal  aortal  and  moral  ktura  of 
our  Urn*- abort  ton- to  umlrar.  That  Iht 
BRA  vtU  to  uacd  la  but  treat  and  amplify 
th*  riant  to  thorite*  to  cryatal  tltar.  Thto 
tntml  hat  atrrady  born  dtmonalratcd  by 
abortion  adrvtatra  tn  thrra  at  tin  thai 
t  trt.  In  thtlr  Btatt  conrtltuttona.  tantuag* 
■  Dal  clAorty  tract*  Iho  proposed  fedtrai 
Equal  ItiahU  Amtndmtnt,  Thro*  Statra 


mam  ar  only  by  i 
to  a  denial  of  agval  rttbta  aa  i 


In  acA  af  Itott  aaam  . 
adurtm  tht  aowal  rlghta  t 
aaahtagltotaitoiii 

In  I  ha  third  atat  of  fleeter,  of  ot  *.  Com 
manwtaflA  a/  r>naiy*>ttfa  Brgtrfmwl  a/ 
naaht  WoiAtrn  tnt  t  iairtma  ctrtt  Ubtrttea 
Pvundatlon  af  Panrwy  ttaam  argvot  that: 

MPrognancy  a)  b^lavt  to  women,  tt  PA 
I  ttl  and  It  Pa.  C.BX  I  M1*c>.  whkh  e*. 
aromly  denkt  benefit*  far  health  aratovrat 
artaing  aut  af  prtgnanrr.  amtrhakmtot 
agafnat  women  rteltknt*  totaum  af  their 
aw.  M  PM.  i  til,  and  It  Pa.  CJBA I  flltf  CI 
and  Ih*  reguiatltna  toaued  purauant  thereto 
conatllutt  a  tmder  baord  claaalfkallon  ta 
rtoutton  ot  tht  Pvnnayirania  Bgual  Rlghta 
Amendmmt.  Artkl*  I.  Barttun  M.  of  the 
Ptnnaylrtnla  ConoUtuUon." 

Admittedly,  there  to  no  avurt  ruling  tn 
tht  merit*  but  B  to  clear  that  Iha  BRA  wtil 
to  an  arrow  ta  Iht  tutor*  vf  tho  get  abtr. 
Hot)  morrtrent  In  thtlr  rt tempt*  to  etpond 
abortion  rlghta. 

II  hat  been  tr*ued  and  lootlfkd  to  by  pro- 
ponrnt*  of  Iha  BRA  that  Iht  BRA  wUlhttt 
na  Impart  on  abort  km  or  abortion  funding 
becoua*  arrgn*act  to  a  antaut  phyakal 
rharaetenatk  ahared  anty  ay  tna  an  and 
would  not  to  an  Imue  far  tty  eHmrtmrnetlen 

However.  In  an  amkvt  brief  filed  In  th* 
Geaemf  ffkcfrfc  r.  oUeerf  coo*.  421 UB.  Ill 
tltiti.  by  th*  leading  legal  mhotora  who 
fa* or  iha  BRA,  II  waa  argued  that  arcgnan- 
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the  mar  or  mar  Mi  havr  any  eppoalitoa  U 
(te  Et«eJ  Mighla  Amendment  W  •  aubetea- 
1*0  A*  ateie  rtpreocniatiie  Attn 
0*m  ei  Mwnraota  leeiiito*  '  It  faaonton) 
pitiltl  to  im  if  %  toeue  Irciexdbig  pmm 
4  tor  reual  Righic  Ammdmcnt  la  Mine* 
eater. 

Tao  emnKton  ef  an  caiemtmrnl  hi  Uu 
aaff  eay  **»  Ineufe  that  int  ERA  mill  be 
tawrlton  neutral  The  twrU  ran  Iran 
itffrt  language*  they  ran  f  grunt  aui  emerge 
an  the  flm*  of  Hit  lluuw  and  g«nit0.  but 
iety  fiwm  Ignore  oaelkll  trutrocllone  an 
too  aatrnt  at  Iht  CM  A  thai  anprare  In  lha 
.  tody  tf  lha  amendment  Hatolf. 

eerrert  ana  rent*  nui  eraoote 

R  e\*»  not  uka  a  attaint*  ImaffnaUon  la 
«re  urn  lha  Eauai  Hunto  Amendment 
great  haw  a  eeaoatni  impact  en  many  at 
m*  achate  ana  earechlel  erboeli. 

The  KMA  ra/tra  la  "eaualjtr  at  rlahla 
aadrr  lha  law**  Thla  attana  intra  muet  W 
anew  m*\  at  ateto  art  Ion"  In  valvt*  batora 
too  KM  a)  tr  levered.  Tha  Fourteenth 
aniaabarat.  whVh  aiaa  haa  a  tuu  atilaa 
Upton  mint  hat  aeon  coaalrurd  qwtla  MM 
U  m  mat  ina  eatanettoo  between  what  to 
permit  anion  and  »hu  to  public  tetetei 
apnea  too  baccate  eaiKo  maaaTod. 

VMh  regerde  la  eath  athrete  end  im# 
al  tonilod  aula  acitoo  under  lha  ERA 
taaM  at  a  eertoiy  at  truaga,  many  af  Vhfcb 
bate  remedy  been  aanaUuai  aa  atala  acUan 
tot  purpeoee  al  the  faurteonth  AawranV 
anH  WMk  mv*lv4RMM  aaill  laaan  an  to 
nMw4ton  rtf  t  Itlng  duett  financial  aaRettjao* 
em*-  (ht  Mtnl  ttate  ar  loaal  getirraaael 
to*  Ma  eaufaltnnal  atiwjriwa  at  halhEaaj  ar» 
avax  toHNrtri  ftnantlal  aaetrtanct  Hp, 
aranta,  toene.  .*  /iwaatord  «udrnt  laanet 
aaad*  ta  rtodcnlo  tar  tohton  mete;  Wllon 
tec  ftaiHa  at  Iht  Inderal  ar  ffteie  lata*  to 
aartau  aha  ami  I  hair  thlktoan  to  art*  tit 
ar  ptrechiel  arheele;  lha  granting  at  tout 
aiilua  to  an  IneUluikm  by  a  loaanv 
«mt  entity,  to  name  a  few  la  rati.  Dr. 
panr*  ihaula,  rteoldonl  al  Hunter  Co*- 
Ivar.  aha  »aa  erlrcted  to  teatlty  ar  MA 
traaaarnu  al  a  hearing  attars  uie  Renew 
iataamiaKIra  an  lha  canatllullan  an  Octo- 
grr  II.  'HI.  an  lha  affrtta  ct  tha  ERA  an 
■rtoatt  rUK»tion.  itatoA 

"I  at  -K*  anav  af  any  Inailullon  lit  Iht 
ttantry  In  *hkh  ihara  la  not  aualk  In? atra> 

*lTui.  a  arama  lha  KhA  awuti  afTrrt  all 
prnatt  Mutational  Inalllullona 
.  ta  «M  arra  at  parorhlal  echooto.  akallar 
in4  dilffrrtil  eanrrmt  artaa.  for  axampjt. 
inr  rat l wilt  chute h.  orthadaa  Jtvtth  Ayn- 
•gagur  ini  lha  Mormon  Church  all  hara 
aailm  thai  dtotlntulah  In  thtlr  Utatmant 
attatm  nam  ani  vaawn.  cofumut  tonal 
■rhofm  attf  lha  ERA  ippltcallon  la  rtU 
ilmii  and  parochial  ethoata.  Thrra  to  am 
rnirt  mvm  ta  at  aancarnaA  It  tha  ERA'i 
cimlmiilon  la  parachtal  and  rttlgloua 
irhooU  ahrn  tkatna  H  In  con  lu  net  km  aitli 
the  drrblMn  ol  Ihr  US.  Guprrmr  Court  In 
it*  rase  ot  Hot  Jon*»  V nhvriitg  f .  C/aifrd 
Staff.  (No  II  J,  dtcldrd  May  31.  Iff).  II 
UfiLW  »M). 

In  flo%  /otrt  Ihr  Ul,  Suprrma  Court 
hftd  (hit  Iht  tnttmal  Rnrnut  Sennet  «aj 
■trmilLfd  to  rtvofca  Iht  taaaxrmpt  auiuj 
af  a  untvmliy  which  tor  rrlitloua  rtaaana 
trohmii/d  imrrractal  dallnt  and  marrtafti 
II  tht  f'.«nil  nighta  Amtndmrnl  Btcomra 
pari  ot  our  rutuHlullon  and  ar*  la  air? atrd 
It  ihr  h\f\  of  a  luiprct  rlaaftlfU-aiinn.  H  to 
irrr  pu«tll»to  that  Ihr  Inttrnal  Rtvanut 
Vnkr.  utlni  Iht  ■■mt  "public  poltoy**  n> 
lionttr  irltculiird  In  tht  Bob  Jones  caar. 
mould  d>ny  tat  titmpt  rtatut  to  rellgtouj 
fduiMitoPal  intilinllon*  thai  dl«crlmlnalt 
•n  ihi  t«iia  of  tri  <l  a..  Ihoar  m\\kh  do  not 
train  *mn,  n  io  brcomt  Prlrvta.  rabbla.  mln 


ttopal  hiahta,  toaltf tod  that  uatnf  lha aaato- 
■r  af  at  a  daatrf^lnatiaa  trith  rata  accrual* 
aallaa  *rtlcuutad  la  tha  atat  /aata  ta*.  tha 
toa-tatmat  auiua  af  a  JnUh  thaatoftoal 
MdjwimMto  rrvetad  If  tht  Intrraat 
Rtataaa  atrvtci 

in  tht  aaarkua  al  UJ.  hr*  I  atfart  lha 
Kaaat  ^udtotary  Commit  lar.  aa  ■minatoMnt 
to  taaaapt  prlvato  and  parochial  athaoat 
I  rata  lha  Eaual  Rlahla  Ammdmtnt  apt  da* 
faatodL  Duriaf  lha  dtaato  aa  lha  aaa  and 
aataL  It  araaaaa  aaaaitnl  thai  lha  acapa- 
naalt  al  tha  ERA  aha  «ira  eppoatd  to  lha 
awiratrntnl  and  aha  aaoaa  aa  lha  lapat  dad 


famlnhla  adracailna  aa  EliA  with  aa  atari- 
lytni  ■mwdrntnta. 

II  aataat  altar  thai  a  auanp  atftaaaal 
aamld  aa  aiada  that  tha  ERA  aaati  rerea 
win  to  atmt  In  combat  CurratiUy.  ahhar 
•»  aUtuta  ar  by  rrtulaltan,  lha  taar 
aramhai  at  lha  ralMUry  da  aat  aaaa 
aaaaan  ta  at  aUalMa  to  atrra  In  haa  thai 
tra  ctatolftod  aa  raiabat  rttatod.  that 
aaaaanta  to  only  atout  19%  at  lha  Rah  at 
thaarmadtarera.  If  tlw  MA  totalled, any 
anaad  tttcta  aotiM  aa  auhtoct  to  toaaaat 
altar  laawlt  a  aartala  Jab  atotatttoalpaa 


maiimmina  ana  ana  aaoaa  aa  tna  uaua  aaa  mmM  oarraia  u  aarluato  ■ itom  mWi! 

aytr^t^itoST  ,h*  ^  *  M*  ^  ?3Sl^h  a^ 

far  ttampto.  aalaaaJ  aalhnrlty  aaa  titan 
at  tht  haartnaa  ar  bi  marbup  ta  prtvtnt  IRE 


fraat  raiaotbii  lha  Ua -a  at  mat  tiaiuaal  avf. 
rait  atntlaara  athaoat  at  atrtain  nttojaaa 
aaaaataoaal  aaathutiaaa  In  tacardanea  artth 
puatae  paUcy.  la  laat  h  appaarad  that  A 
daabtt  aUndard  aaaid  aa  aaad  aith  aaan'a 
aanpttatx  achaato  baaaa  autlavad  ahttt 
ajanajaVi  abigtoata  arhaato  tfaajg  at  aT 
to  aaattaap  to  aptrato  artdrr  a  tot  ti 
atotoa  If  fylfUUng  a  aaaapanaator 
Whtta  ibunttnaa  vara  audt 


lara  but  dtocrladnatory  to  aftaat)  aaaM  ba 
aaad*  ta  to  phyaloal  atranfth  raajat 
Ny  aaaabat  rt tatad  aatltHha.  Hat  i 

 aa  af  tha  ERA  aad  rartoa.  _ 

tatda  by  bt*a*taRM  atttaali  I 


Mnia to  tha  aaiUtary  ahaajki  ba  ba^amto- 
dhtdaal  rharacttrtottoa  and  aat  f 


iSrJSn&  ItH  that  tr*  itat  Hiatal  ralatad. 
atandard  vuuld  aa  atrtoi  HtaartoJ  maLE!  •dapttoa  af  aa  ERA  aith  aa  aaato- 

^^^i  rn  1  \\  mil  FTj.  J^5j  ^fMtMaUUUntotohrtoa^whaittoi 

a7a^to«?ama«to^  g>  ^A^Jfffjy  V* 


ttoaily  artatu 

rata  haa  that  atandard  aauld  ba  applied,  la 
any  event,  u  U  aaaatato  that  tht  Renal 
Rhjntt  Amenda^ai  at  rapartod  out  ef  the 
etaaat  Ja*lrtary  Caaaalttaa  eauM  hate  a 
radtoal  atraat  aa  prrreto  and  parochial  e*a> 
eaUaa. 

tat  aire  tat  totUTAar 
Whan  n  J.  Rat.  t  at*  before  the  full  iadt* 


baaaa  vat  aa*  af  the  pilailpaJ  i   „ 

fattod  ta  be  raxlltod  atat  thae  iipjI  Thai 
teat  to  buttrrand  ty  a  lea*  Oeihm  aafl  thai 
•aahv  anly  ui%  af  the  yieutiUaa  betoaj  bt 
jteat  al  aataen  to  aaaabat  taaat, 

n  haa  breaartard  that  ear  atat  war  vfll 
aat  featore  hand- ta- hand  aaaabat  That, 
aiiyatoai  ahaatth  artfl  be  toaa  ef  e  aaayant  la 


affered:  by  My.  RAIL  at  attaint  the  draft 
~  18  •Tatr. 


f  ram  the  ERA;  i 


■hta.  I*  aataaat  lb*  have  af 


ear  draft.  Oar  recent  txptrtoaee  la  Oreonfa 
tad  Lebanon  eheuld  dtopti  tha  falaaey.  On 
aytndii!  QaaaralEaa. 

t  mmm  af  th.  > 


Waaaml  Array  Carat  t WACal 
taaat  Jut 


ERA;  by  Mr.  ■awyay.  ta  eitwpt  Arthat  L 
terthat  t\  Cieaaea  II 11  and  14  fraaa  the 
ERA.  Thaaa  inwaaiiwla  aere  defeated  by 
ratat  af  II  to  IE  II I*  M,  and  13  to  IE  f*> 
aaectfreiy. 

Artkh)  I  atctian  E  Claaaaa  IE  if,  and  14, 
eurrenUy  gtrat  Oanpaai  lha  etehiarr* 
Pf*er  to  ratoe  and  taapart  amtoa.  to  pre* 
rhta  end  aiaaniaan  a  anty  and  to  anatt  ratot 

gg*1*""*  «*W  •<  Mw.ltRg  and  af  Year  Lav  Ethaal  and,  Anne  mi  tail  a  af 


batora  the  Hl  _, 

ea  Chil  and  Carailtuttonal  

at  tap  about  voatea  aarrUaj  knaaml 

•  •  tht  averahetmlaf  eaajertty 
aeaaaa  aannot  aaakh  aatn  la  epara  ' 
ahyakal  ttaralna.  eoduranor.  and 
atrtnpth  In  ran*  term  altatUanj.*' 
finally,  vhen  ftatt 


•aval  foroar,  That.  R  In  vithln  the  dtoare- 
Uaa  af  the  Caaiiaaa  af  tha  Onltod  Etaiaa  * 
eaitraaane  the  acaaatoA  for  the  txpenetea  af 
aat  anaad  tenet  aad  tht  attana  beet  eultod 
u  tath  tinaalia.  ahauM  It  prme  neeaa- 
aery. 

RaUfleaUen  al  tha  ERA  would  ctrtelnty 
rhah  ContreaT  paver  and  flexibility  under 
Article  L  Settlen  Eat  the  ContUtutioa  . 

fat  an*  Ihtog;  R  aount  raaulre  that  fa- 
rnatoa  bath  rrajatrr  far  the  rtrafl  and  be 
draiard  II  tht  act  eat  in  eheuld  arue.  la  lha 
heerlna?  utd  by  tht  BuataraaHUee  an  Crrf* 
and  CoTttOtuttonal  Right*  aupportera  af 
the  ERA  admitted  Put  thla  reouit  aouM  be 


Ratatrt  Ontverahy  U«  Echaei  teeUOed 
btfer*  the  Eubacuaalttte.  they  bath  re- 
ferred to  the  pttnelple  that  vaa  artanttotod 
toe  Tale  Lav  Jaamtl  mthtt  Utai  they  ea> 
tethered  in  1911.  The  feUevtnc  to  aa  at- 
etrpt  tram  that  erttoar 

"We  anat  radically  reetructure  tar  tttv 
af  vornea  at  tht  atUltory  under  tha  ERA. 
There'e  aa  reaaan  ahy  a  aimm  canaet 
amre  m  eembat  If  the  can  aaaa  the  ahyeleeL 
and  U  aht  atat  carry  a  M-paund  pact," 
aarmcartoa  reatob 


1. 1 


ahkh  vaa  eubmittad  to  lha 


lie  preahv 
.hefcatoa 


In  addition,  there  art  atoa  practical  can- 
•fdtratlona  that  trotild  be  token  Into  ac- 
count, for  I  nuance,  it  to  unclear  another 
vomm  tttth  email  children  would  bt  ra- 
latrra  rtr )  or  JflUc)  latrvcnipt  alelua  to  bulrcd  to  acrr:  H  voutd  errm  to  ttatele tha 
pruair  tii.ilr  in  Inailtuii'ina  abaotule  laniuagt  of  the  ERA  ta  prettoe  an 

Itofrvor  Hnn>  Monaghan  of  Columbia  exemption  to  a  married  woman  with  email 
Uiihrrtitr  La«r  ?M  il  and  a  inpt<oHer  of  chlldrm  white  not  extmPilni  her  huaband. 
iht  era.  In  irntmot.y  btfora  iht  Houae  Ju-  Tht*  would  certainly  continue  the  eat 
dirt ary  riubcomraiitre  on  cuii  and  r:nnsillu-  aicreotyplng  ttmt  hu  been  crllld^ed  by  the 


rceuired.  In  fact,  tney  were  loaeUul  ef  thla  for  ratirtcatktv  haa  a  arven-yrar  t 

rr*uit.  We  certainly  ahauld  tahe  the  aap>  far  rallftoailctt  Hownrtr,  thla  

porute  at  their  ward.  The  ERA  prebJaUe  thae  period  to  not  In  the  body  af  the  amerat 

aea  dtoc'imlnalien.  Tha  droit  tree  la  eaaa  eaeat> 

and leajaaM  ditftrtrHly.  and  thue  an  all  atala  In  Committee,  a  eery  canalructlve  amend- 

c^iOt  would  ae  held  unronetltuUenaL  ment  vat  affrrea  by  tht  centleman  irara 

Cenenaae.  ae  tote  aa  1 1*0,  refected  freat-  Ohto.  Mr.  Klidnrea,  vhkh  would  ptace  tha 

Pf  m*  court  •«  « <•  OH-  "wFZSl&EZ  In  IMI  mSSTSSm  ttS 
iiiwT'  tr  ih>M  tm  iuMi  mlt  a^JLti petted  tot  tallficalton  wet  ect ended.  Tha 

L^/i  I^IIm!  rSlill  TT^ITiTln  ^2  rC!ftdt,rM  crwndment  to  In  line  with  the 

ii^Jl^^^JSJ^J^ZX  !•""  of  °*hfr  AmthAmcnle  Mho  llth.  tath. 

.fth^ui  h^«ii»S *  Hat  and  ttnn  Ammdtntnlel  ahleh  atoo  eon- 

t  Zl™^*   t  atvm  year  lime  frame  lor  raUtrra- 


tear  lime  frame  for  nUifka 
Uan  within  the  body  af  tha  amendment 
Heel  t  inalt ad  ot  In  tha  rcaoh  ing  deuce. 
conctutioH 
In  any  evrnt,  unleat  lha  ERA  to  elarlilcd 
lo  addrraa  the  conccme  thai  cauaed  II  not  to 
bt  ratlftod  after  an  unPrccrdtntrd  It  year 
anrtod,  the  lame  raaull  will  orcur  with 
Heuae  Joim  Rtaolullan  l  a 
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IV.  Legal  Analysis 


THE  EQUAL  RIGHTS  AMENDMENT  IS  NOT  THE  WAY 

by  Paul  A.  Freund* 

My  interest  in  the  Equal  Rights  Amendment  goes  back  twenty-five 
years,  when  I  was  encouraged  to  draft  a  stAement  in  opposition  on  behalf 
of  twenty  lawyers  and  law  professors,  including  Dean  Pound  of  Harvard.1 
Last  year  I  learned  that  this  statement  was  being  circulated  anew  by  the 
AFLCIO,  and  it  became  necessary  to  review  my  position  on  the  subject. 

The  issue  has  always  been  over  choice  of  means,  not  over  ends.  The 
objective  is  to  nullify  those  vestigial  laws  that  work  an  injustice  to  women, 
that  are  exploitative  or  impose  oppressive  discriminations  on  account  of 
sex.  Although  such  laws  have  been  progressively  superseded  or  held  to  be 
violative  of  equal  protection,3  some  of  these  laws  still  disfigure  our  legal 
codes.  Beyond  this,  the  Women's  Rights  Movement  seeks  to  achieve  equal 
opportunity  and  equal  treatment  for  women  in  business,  professional, 
domestic,  and  political  relationships,  but  unless  equality  is  denied  by  a 
public  agency  or  because  of  a  law  the  Equal  Rights  Amendment  by  its 
terms  has  no  application.  If  we  want  to  aee  more  women  in  law  firms,  in 
the  medical  profession,  in  th$  Cabinet-and  I,  for  one,  do-we  must  turn 
elsewhere  than  to  the  proposed  amendment.  The  point  is  not  the  smug 
argument  that  we  must  change  hearts  and  minds  and  attitudes  (though 
that  too  is  involved)  rather  than  look  to  taw;  the  point  is  that  within  the 
realm  of  law  we  have  to  compare  the  effects  and  effectiveness  of  a 
constitutional  amendment  on  the  one  hand  and  the  mandate  of 
congressional  legislation  and  judicial  decisions  on  the  other. 

The  proposed  amendment  attempts  to  impose  a  single  standard  of , 
sameness  on  the  position  of  the  lexes  in  all  the  multifarious  roles  regulated 
by  law-mariui  support,  parental  obligations,  social  security,  industrial 
employment,  activities  in  public;  schools,  and  military  service-to  mention 
the  most  prominent.  It  is  necessaiy  to  try  to  analyze  all  these  various 
applications  of  the  single-standard  formula  In  order  to  discern  whether 
anomalies,  uncertainties,  and  injustices  would  result.  Unfortunately  we 
have  no  definitive  guide  in  such  an  exploration,  for  neither  in  the  House 
nor  in  the  Senate  was  there  a  committee  report  on  the  amendment,  which 

•Carl  M.  Locb  University  Professor,  Harvaid  University. 

,The  statement  appeirt  in  Hearing  on  £/  Rei.  61  Before  *  Subcomm.  of  At 
Senate  Comm.  on  the  Judlckry.  79th  Cong.,  1st  Sess,  7g-80  (1945).  A  titt  of 
signatories  sppeirs  in  1 16  CONG.  REC.  S 13906  (daily  ed.  Aug.  21 , 1970)  (remarks 
of  Sen.  Ervin). 

United  States  or  ret.  Robinson  v.  York,  281  F.  Supp.  8  (0.  Conn.  (1961); 
Commonwealth  v.  Daniel.  430  Pa.  642,  243  A.2d  400  ( 1968).  Both  cases  inval' 
statutes  providing  for  more  severe  penalties  for  women  than  for  men  convicts  of 
certain  offenses. 
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might  have  focuwd  attention  on  concrete  issues  rather  'than  on  a 
generalized  slogan-wequar  rights  under  law"-which  is  intended'  to 
supplant  "equal  protection  of  the  laws."  The  alternative  legal  course  Is  to 
achieve  changes  in  the  relative  position  of  women  through  paramount 
federal  standards  or  to  overcome  invidious  classifications  on  the  ground 
that  they  are  presently  unconstitutional.  The  choice  resembles  that  in 
medicine  between  a  single  broid^pectrum  drug  with  uncertain  and 
unwanted  side-effects  and  a  selection  of  specific  pills  for  specific  His. 

In  comparing  the  problem  of  choice  twenty-five  yearrago  and  today,  I 
concluded  that  so  far  from  the  case  for  amendment  being  strengthened, 
the  choice  of  the  alternative  course  wis  even  mora  strongly  indicated.  The 
reason  is  that  during  the  intervening  years  both  the  scope  of  congressional 
power  and  the  promise  of  Judicial  redress  have  been  made  clearer,  while 
the  dangers  implicit  in  the  amendment  remain  as  before.  Congressional 
power  under  the  commerce  clause,  as  the  dvfl-rights  legislation  shows,  is 
adequate  to  deal  with  discrimination  (whether  private  or  governmental) 
based  on  sex,  as  on  race.  This  authority  has  been  utilized  to  some  extent  in 
relstion  to  sex  discrimination  in  employment  practices'  but  not  to  such 
discrimination  in  places  of  public  accommodation.  Discrimination  in 
nutters  of  family  law  could  be  reached  under  Congress'  power  to  enforce 
the  equal-protection  guarantee,  as  set  forth  In  K§tienbach  v.Morpm* 

Recently,  to  be  sure,  a  majority  of  the  Court  refused  to  extend  that 
decision  to  the  case  of  the  claims  of  18-year-olds  to  share  in  the  suffrage; 
but  the  refusal  hinged  on  a  reluctance  to  regard  the  minimum  voting  age 
for  elections  as  a  subject  coming  within  the  guarantee  of  equal 
protection.*  Even  without  benefit  of  congressional  action,  the  guarantee 
has  been  markedly  enlarged  in  recent  years;  it  has  served  to  invalidate 
legislative  classifications  based  on  such  factors  as  poverty,  illegitimacy, 
durstion  of  residence*  Surely  nineteenth-century  decisions  holding,  for 
exsmple,  that  women  could  be  denied  admission  to  the  bar7  are  museum 
pieces  and  should  not  figure  in  any  present  discussion  of  equal  rights. 

The  paucity  of  contemporary  Supreme  Court  decisions  can  be  ascribed 
partly  to  the  failure  of  women's  groups  to  mount  series  of  selected  test 
cases  challenging  forms  of  discrimination,  and  in  part  to  the  fact  that  some 
discriminatory  laws  have  been  held  invalid  by  lower  courts,  without 

'Civil  Rights  Act  of  1964,  Title  VII,  42  U.S.C.  §§  2000c  •  2000e-l5  (1964). 
]384  U.S.  641  (1966). 

United  States  v.Arizona,  91  S.  Ct.  260  (1970). 

t'  t  .  Shapiro  v.  Thompson,  394  U.S.  618  (1969)  (residency);  Levy  v.  Louisiana, 
391  U.S.  68  (1968)  (illegitimacy);  Harper  v.  Virginia  Bd  of  Elections,  383  U.S.  663 
(1966)  (poverty);  Douglas  v.  California,  372  U.S.  353  (1963)  (poverty). 

In  re  Lockwood,  1S4  U.S.  1 16  (1894);  BradweU  v.  State,  83  U.S.  (16  Wall.)  130 
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further  appeal."  One  Supreme  Court  decision,  however,  it  a  target  of 
indignation  by  proponents  of  the  amendment:  Hoyt  v.  Florida*  The 
Court  held  by  a  divided  vote  that  a  state  law  might  relieve  women  of  jury 
duty  unless  they  signified  their  willingness  to  serve,  while  requiring  men  to 
present  specific  reasons  for.  excuse!.  Experience  had  shown  that  a  much 
higher  percentage  of  women  than  of  men  hkd  in  fact  secured  excuse!  on  an 
individual  basis,  because  of  household  duties,  and  the  law  was  tailored  to 
reflect  this  experience  in  a  differentiated  procedure  based  on  a 
differentiated  presumption  of  fact.  As  the  Justices  were  divided,  so,  it 
seems  to  me,  can  reasonable  persons  of  good  will  disagree  among 
themselves  on  the  decision.  But  to  regard  the  decision  as  an  indivious 
discrimination  or  a  degrading  affront  to  women  that  calls  for  redrew  by  » 
constitutional  amendment  is  surely  far-fetched  and  obsessively  sensitive. 
1>*  classification  more  nearly  resembled  a  factual  generalization  based  on 
age  or  height  than  on  race  or  color. 

So  far  I  have  set  out  reasons  why  the  amendment  is  not  necessary  or 
appropriate.  Before  leaving  this  point,  let  me  add  that  even  if  the 
amendment  were  adopted,  legislation  on  the  state  or  federal  level  would  be 
necessary  to  carry  it  out  in  its  myriad  applications.  Four  words  will  not  in 
themselves  remake  the  laws  of  age  of  consent,  marital  property  rights, 
marital  and  parental  legal  duties,  and  protective  factory  legislation.  The 
energies  that  have  been  spent  for  forty  years  in  a  effort  to  secure  the 
submission  of  the  amendment  by  Congress  to  the  states  would  have  to  be 
followed,  even  if  ultimately  successful,  by  efforts  to  revise  the  laws  in  a 
satisfactory  way.  It  is  hard  to  believe  that  this  preliminary  struggle  to 
obtain  the  support  of  two-thirds  of  Congress  and  three-fourths  of  the 
states  is  other  than  a  diversion  of  energy  from  the  essential  task  of  revising 
the  laws  themselves. 

In  some  fields  a  national  mandate  to  the  states  is  a  useful,  even 
necessary,  prelude  because  there  is  a  bloc  of  recalcitrant  states  or  because 
individual  states  fear  a  loss  of  competitive  advantage  in  raising  their 
standards.  The  latter  was  the  case,  for  example,  with  unemployment 
compensation,  which  lagged  in  the  states  until  federal  tax  credit  legislation 
took  away  the  supposed  advantage  of  holding  out.10  So  far  as  women's 
rights  are  concerned,  a  similar  situation  conceivably  might  exist  with 
respect  to  a  disadvantaged  position  in  industry;  but  there  is  a  twofold 
answer  to  this  supposition.  So  far  as  merely  private  discrimination  is 


See  note  2  mpn.  See  aho  K  lutein  ».  Rector  and  Visitor*  of  the  Univ.  of  Va.,  309 
^PP-  184  <E  D  v«  1970)  (requiring  admission  of  women  to  aOmale  campus  or 
the  University  of  Virginia,  where  facilities  open  to  women  were  not  equal);  White  v. 
Crook,  251  V.  Supp.  401  (M.D.  Ala.  1966)  (holding  invalid  the  exclusion  of  women 
front  jury  service). 
'368  U.S.  57(1961). 
See  Steward  Machine  Co.  v.  Davis,  301  U.S.  548,  587-88  (1937). 
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concerned,  the  amendment  has  no  application,  and  all  discrimination, 
private  or  governmental,  is  subject  to  the  paramount  power  of  Congress 
under  the  commerce  clause.  In  noncommercial  fields,  such  as  marital 
property  or  parental  duties,  there  is  no  need  to  go  to  the  states  for  a 
preliminary  mandate  to  change  their  laws.  If  three-fourths  of  the  states  art 
prepared  to  ratify  the,  amendment.  It  is  hard  to  ate  why  they  must  first 
thus  admonish  themselves  to  do  justice  before  they  are  prepared  In  fact  to 
do  justice.  Although  forty  years  of  frustration  ought  to  have  carried  a 
lesson,  no  doubt  it  seems  easier  to  place  a  resounding  and  sfl-eocofrtpssdng 
phrsse  in  the  Constitution  than  to  identify  specific  wrongs  and  draft 
model  laws  to  correct  them.  Yet  It  Is  the  latter  that  sooner  arbiter  wiU 
have  to  be  done,  whatever  the  fate  of  the  amendment-and  wuggest  that 
it  be  sooner.  / 

Still,  It  may  be  suggested,  the  amendment  would  serve  importantly  aa  a 
lymbol-a  vymbol  that  the  nation  has  made  a  commitment  to  justice  for 
women  under  law.  One  gets  the  impression  that  much  ofthe  drive  for  the 
amendment  owes  Its  force  to  this  psychological  wellsprfng.  The  value  of  a 
symbol,  however,  lies  precisely  In  the  fact  that  it  ft  not  to  be  taken 
literally,  that  It  is  not  meant  to  be  analysed  closely  for  IU  exact 
implications.  A  concurrent  resolution  of  Congress,  expressing  the  general 
sentiment  of  that  body,  would  be  an  appropriate  vehicle  for  promulgating 
s  symbol.  When,  however,  we  are  presented  with  a  proposed  amendment 
to  our  fundamental  law,  binding  on  federal  and  state  governments,  on 
judges,  legislatures,  and  executives,  we  are  entitled  to  inquire  mom 
circumspectly  Into  the  operational  meaning  and  effects  of  the  symbol. 
Lawyers,  in  particular,  have  an  obligation  to  ask  these  questions  and  to 
weigh  the  answers  that  are  given.  For  if  the  amendment  Is  not  only  a 
needless  misdirection  of  effort  in  the  quest  for  justice,  but  one  which 
would  produce  anomalies,  confusion,  and  injustices,  no  symbolic  value 
could  justify  its  adoption.  We  turn,  then,  to  these  issues  of  meaning  and 
effect. 

A  msndate  that  equal  rights  under  Isw  shsll  not  be  denied  or  abridged 
by  the  United  State*  or  sny  state  on  account  o  sex  can  have  either  of  two 
conceivable  meanings.  It  can  mean  that  sny  classification  baaed  on  aex 
must  be  justified  by  some  good  (or  very  good,  or  compelling)  reason,  or  It 
csn  mean  that  no  such  classification  can  past  muster.  To  this  question 
there  is  no  authoritative  answer  to  be  found  in  the  congressional  history 
of  the  proposed  amendment,  but  the  literature  of  its  main  sponsors  insists 
on  an  absolute  meaning.  This  interpretation  has  been  reinforced  by  the 
recent  experience  with  the  amendment  in  the  Senate.  After  the  original 
version  was  emended  to  death,  Senator  Bayh  and  other  proponent!  offered 
s  revised  version,  using  the  language  "equal  protection  of  the  laws  shall  not 
be  denied  or  abridged  ...  on  account  of  sex."  This  formulation,  adopting 
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the  language  of  the  fourteenth  amendment  but  explicitly  stressing  its 
application  to  classifications  based  on  sex,  would  have  been  accepted  by  a 
number  of  opponents  of  the  original  version.  (I  would  not  feel  impelled  to 
oppose  the  revised  version,  though  doubting  its  necessity.)  But  it  was  the 
most  active  groups  behind  the  amendment  that  refused  to  accept  the 
substitute.  They  protested  that  courts  or  legislatures  might  And  compelling 
reasons  for  certain  classifications,  and  this  result  was  unacceptable.1 1  I 
should  have  thought  that  if  there  are  compelling  reasons  and  if  the 
amendment  would  allow  them  to  prevail,  that  outcome  would  be  cause  for 
satisfaction,  not  intransigent  complaint. 

A  doctrinaire  "equality,  then,  is  apparently  the  theme  of  the 
amendment.  And  so  women  must  be  admitted  to  West  Point  on  a  parity 
with  men;  women  must  be  conscripted  for  military  service  equally  with 
men  (though  classification  on  an  individual  basis  for  assignment  to  duties 
would  be  valid,  it  is  asserted);1 3  girls  must  be  eligible  for  the  same  athletic 
teams  as  boys  in  the  public  schools  and  ttitc  universities;  Boston  Boys^^ 
Latin  School  and  Girls'  Latin  School  must  merge  (not  simply  be  jHtiught 
into  parity);  and  life  insurance  commissioners  may  not  continue  to 
approve  lower  life  insurance  premiums  for  women  (based  on  greater  life 
expectancy)1 3  -all  by  command  of  the  Federal  Constitution. 

Perhaps  the  country  ought  to  consider  conscripting  women  equally 
with  men.  My  point  is  not  that  we  must  maintain  the  status  quo;  it  is  that 
a  change  so  far-reaching  and  inflexible  ought  surely  not  be  brought  about 
as  the  half-hidden  implication  of  a  constitutional  motto,  Changes  of  far 
leu  import  in  the  draft  law  have  been  the  subject  of  full-scale  hearings, 
committee  reports,  and  debate  in  and  out  of  Congress.  Can  we  assume  that 
every  member  of  Congress  who  is  prepared  to  vote  for  the  amendment  is 
equally  prepared  to  explain  and  justify  its  effect  on  military  service  and  to 
support  that  result  before  his  constituents?  A  similar  question  has  to  be 
raised  about  each  of  the  other  foregoing  illustrative  consequences  of  the 


N  Y,  Times,  Nov.  12,  1970,  at  19,  col.  3.  But  cf.  "Separation  of  the  sexes  by 
law  would  be  forbidden  under  the  amendment  except  in  situations  where  the 
•epilation  is  thown  to  be  necessary  because  of  an  overriding  and  compelling  public 
interest  and  does  not  deny  individual  rights  and  liberties.0  Citizens'  Advisory  Council 
on  the  Status  or  Women,  A  Memorandum  on  the  Proposed  Equal  Rights  Amendment 
to  the  Constitution  in  116  CONG.  fcEC.  E2588,  E2591  (daily  ed.  March  26, 1970). 
The  dimensions  of  this  escape  hatch  are  left  unexplored.  The  only  example  given  . 
the  maintenance  of  separate  restrooms,  which  other  proponents  have  explained  as 
preserving  a  right  of  privacy.  See  p.  240  injhu 

"Citizens'  Advisory  Council  on  the  Status  of  Women,  tupnt  note  11,  at  E2590, 
E2591. 

nC/  Gruenwald  v.  Gardner.  390  F  2d  391  (2d  Cir),  cert  denied.  393  U.S.  912 
(1968)  (higher  Social  Security  retirement  benefits  for  women  sustained).  Presumably 
the  amendment  would  require  a  different  result. 
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amendment.  The  irreverent  thought  obtrudes  itself  that  either  not  every 
member  of  Congress  has  been  adequately  briefed  on  the  amendment's 
implications  or  not  every  member  takes  seriously  the  possibility  of  its 
ratification.  This  irreverence  is  reinforced  when  it  is  remembered  that  such 
subjects  as  selective  service  or  admission  to  West  Point  are  wholly  in  the 
control  of  Congress,  and  there  is  no  reason  to  wait  for  the  mandate  of 
three-fourths  of  the  states  if  Congress  really  regards  sex  differentiation  in 
those  institutions  as  unacceptable  and  is  bent  on  ending  it.  Indeed,  the 
change  could  be  brought  about  by  simple  majority  vote,  not  the  two-thirds 
required  to  submit  a  constitutional  amendment. 

Special  scrutiny  should  be  given  to  the  field  of  domestic  relations,  with 
its  comple  relationships  of  marital  duties  and  parental  responsibilities. 
Every  state  make*  a  husband  liable  for  the  support  of  his  wife,  without 
regard  to  the  ability  of  the  wife  to  support  herself.  The  obligation  of  the 
wife  to  support  her  husband  is  obviously  not  identical  to  this;  if  it  were, 
each  would  be  duty  bound  to  support  the  other.  Instead,  the  wife's  duty 
varies  from  state  to  state.  In  some  jurisdictions  there  is  no  obligation  on  the 
wife,  even  if  the  husband  is  unable  to  support  himself.  In  others,  the  wife 
does  have  a  duty  of  support  in  such  a  caae. 

In  1968  a  recommendation  on  the  subject  was  made  by  a  Talk  Force 
on  Family  Law  and  Policy  of  the  Citizens'  Advisory  Council  on  the  Status 
,,  of  Women,  a  group  that  supports  the  amendment.  The  recommendation 
was  a  progressive  and  equitable  one:  "A  wife  should  be  responsible  for  the 
aipport  of  her  husband  if  he  is  unable  to  support  himself  and  me  to  able  to 
furnim  such  support."14  So  far,  so  good.  But  what  would  be  the  effect  on 
the  rule  fixing  the  husband's  duty?  Some  members  of  the  Ta*  Force,  but 
only  some,  took  a  position  of  reciprocity  consistent  with  the  principle  of 
the  amendment:  "Some  of  the  task  force  members  believed  that  a  husband 
mould  only  he  liable  for  the  support  of  a  wife  who  la  unable  to  support 
herself  due  to  physical  handicap,  acute  stage  of  family  responsibility  or 
unemployability  on  other  grounds.  '1  *  Thia  solution,  dictated  by  the 
Equal  Rights  Amendment,  would  be  contrary  to  the  law  of  every  state. 
Moreover,  the  support  owed  solely  to  "a  wife  who  to  unable  to  support 
herseir'  might  be  further  eroded  by  the  atablimment  of  child-care 
centers.  Where  such  centers  are  created,  presumably  a  wife  with  small 
children  would  no  loiiger  be  "unable"  to  support  herself  through 
employment,  and  so  under  the  constitutional  rule  of  reciprocity  would 
lose  the  right  of  support  from  her  husband.  Thus  child-care  centers  could, 
by  a  reflexive  effect  on  the  mother's  tbiUty  to  work  outside  the  home, 
constitute  a  threat  rather  than  an  opportunity.  Of  course  the  spouses 

^  r^. Advl«"y  Council  on  the  Status  of  Women,  REPORT  OF  THE  TASK 

^  FORCE  ON  FAMILY  LAW  AND  POLICY  9  (1963). 
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would  be  free  to  enter  into  an  agreement  regarding  support,  but  the  law  it 
necessarily  concerned  with  rules  and  presumptions  in  the  absence  of 
agreement. 

'  Is  the  favorable  treatment  now  everywhere  accorded  to  wives  in  respect 
of  support  a  manifestation  of  male  oppression  or  chauvinism  c; 
domination?  Can  it  be  expected  that  all  the  states  will  make  an  about-face 
on  (he  law  of  support  within  a  year  of  the  adoption  of  the  amendment; 
and  if  they  do  not,  what  will  be  the  reaction  of  wives  to  the  Equal  Rights 
Amendment  when  husbands  procure  judicial  decisions  in  its  name  relieving 
them  of  the  duty  of  support  because  an  equal  duty  is  not  imposed  on  their 
wives? 

It  is  sometimes  said  that  a  rigid  requirement  of  equality  is  no  less 
proper  for  the  sexes  than  for  the  races,  and  no  less  workable.  But  the 
moial  dimensions  of  the  concept  of  equality  are  clearly  not  the  same  in 
the  two  cases.  To  hold  separate  Olympic  competitions  for  whites  and 
blacks  would  be  deeply  repugnant  to  our  sensibilities.  Do  we-  should 
we -feel  the  same  repugnance,  that  same  sense  of  degradation,  at  the 
separate  competitions  for  men  and  women?  A  school  system  offering  a 
triple  option  based  on  race -all-white,  all -black,  and  mixed 
schools-would  elevate  freedom  of  choice  over  equal  protection  in  an 
impermissible  way.  Are  we  prepared  to  pass  that  judgment  as  readily  oiva 
school  system  that  offers  a  choice  of  boys',  girls',  and  coeducational 
schools?  A  family  that  prefers  to  send  its  daughter  to  a  girls'  school  or 
college  and  its  son  to  a  boys'  school  or  college  is  not  thereby  committing 
an  invidious  discrimination;  their  judgment  of  relative  educational 
advantages  may  be  wise  or  unwise,  but  it  is  not  so  far  beyond  the  bounds 
of  legitimate  discretion,  experimentation,  and  good  will  as  to  call  for  b 
uniform  constitutional  mandate  closing  off  that  area  of  choice.  One  of  the 
prime  targets  of  the  equal-rights  movement  has  been  the  color-segregated 
public  rest  room.  Whether  segregation  by  sex  would  meet  the  same 
condemnation  is  at  least  a  fair  question  to  test  the  legal  assimilation  of 
racism  and  "sexism." 

The  answer  proffered  is  that  a  counter-principle,  a  constitutional  right 
of  privacy,  would  be  invoked  at  this  point.1  *  But  this  is  only  to  restate  the 
problem,  which  is  whether  there  arc  not  considerations  other  than  / 
ideniicartfcatmem  IftlTought  to  be  taken  into  account  in  the  varioul 
cbrif ex  1%  of  relations  between  %  sexes.  If  privacy  is  one  sucfi 
cSnsidefauon,  tnougn  unexpressed  liffKe  amendment,  when  will  it  prevail 
and  when  will  it  not?  Is  privacy  in  fact  the  only  unexpressed 
countmailinfptfterc&t?  Freedom  oL^ociation  is  a  constitutional  right 
enftTjmg  Tgcognition  even  longer  ihd  firmer  than  privacy.  It  has  been 

1 6 l-mcrson.  In  Support  of  thtWqud  iff/jAu  Amendment,  6  HARV.  CIV 
RIGHTS^IV.  LIB.  L.  REV.  225,  231  <1971).| 
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invoked  without  avail,  as  has  the  interest  in  privacy,  to  blunt  the  force  of 
equal  protection  in  the  field  of  racial  separation.  U  it  to  have  greater 
recognition  (as  in  the  area  of  public  education)  where  relations  between 
the  sexes  are  concerned?  Moreover,  interests  more  social,  leu  Individual, 
than  privacy  or  association  are  actually  involved.  If  a  public  school 
conducts  separate  physical  education  classes  for  boys  and  girls,  or  a  prison 
maintains  separate  cells  for  men  and  women,  would  the  validity  of  the 
reparation  depend  on  a  claim  of  privacy?  If  the  pupils  or  prisoners  waived 
any  interest  in  privacy  and  wished  to  amalgamate  the  classes  or  the  cells, 
would  the  school  or  the  prison  be  required  to  conform?  Or  could  the  law 
respect  a  wider  community  sentiment  that  separateness  was  fitter  and  not 
invidious? 

Constitutions!  amendments,  like  other  laws,  cannot  always  anticipate 
all  the  questions  thst  msy  srise  under  them.  Remote  snd  esoteric  problems 
msy  have  to  be  faced  in  due  course.  But  when  basic,  commonplace, 
recurring  questions  sre  raised  and  left  unanswi  «d  by  text  or  legislative 
history,  one  can  only  infer  a  want  of  candor  or  of  comprehension. 

I  would  not  wish  to  leave  the  subject  on  a  purely  negstive\note.  My 
concern,  at  I  hive  said,  is  with  the  method  proposed,  whkh  it  too 
simplistic  for  the  living  issues  at  stake.  It  remains,  then,  to  suggest 
alternative  approaches.  A  great  deal  can  be  done  through  the  regular 
legislative  process  in  Congress.  Concrete  guidelines  sre  set  forth  in  an  April 
1970  Report  of  the  President's  Task  Force  on  Women's  Rights  and 
Responsibilities.  After  recommending  support  of  the  proposed 
amendment,  the  Report  urges  that 

-  Title  Vll  of  the  Civil  Rights  Act  of  1964  be  •mended  to  empower  the 
EEOC  to  enforce  the  law,  and  to  extend  coverage  to  stste  and  local 
governments  and  to  teachers; 

-  Titles  IV  and  IX  of  the  Civil  Rights  Act  be  amended  to  authorize  the 
Attorney  General  to  assist  in  cases  involving  discrimination  against  girls 
and  women  in  access  to  public  education,  and  to  require  the  Office  of 
Education  to  make  a  survey  on  that  subject; 

-  Title  II  of  the  Civil  Rights  Act  be  amended  to  prohibit  discrimination 
because  of  sex  in  public  accommodations; 

-  the  jurisdiction  of  the  Civil  Rights  Commission  be  extended  to 
include  denial  of  civil  rights  because  of  sex; 

the  FsJr  Labor  Standards  Act  be  amended  to  extend  coverage  of  its 
equal  pay  provisions  to  executive,  administrative,  and  professional 
employees; 

liberalized  provisions  be  made  for  child-care  facilities.1 7 


,TPreiiUent'i  Tuk  I'oice  on  Women's  Rights  and  Responsibilities,  A  MATTER 
OF  SIMPLE  JUSTICE  tv  v  ( I970>. 
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It  is  an  extensive,  important,  and  thoughtful  tct  of  proposals.  If  a 
two-thirds  majority  can  be  found  for  the  abstraction  of  the  Equal  Rights 
Amendment,  it  would  be  puzzling  to  know  why  a  simple  majority  could 
not  even  more  readily  be  found  to  approve  this.concrete  program. 

In  addition,  Congress  would  give  a  vigorous  and  valuable  lead  by 
enacting  model  laws  for  the  District  of  Columbia  in  the  fields  of  labor 
legislation  and  domestic  relations. 

Moreover,  a  few  significant  decisions  of  the  Supreme  Court  in 
well-chosen  cases  under  the  fourteenth  amendment  would  have  a  highly 
salutary  effect.  And  decisions  under  Title  VII  of  the  Civil  Rights  Act  will 
clarify  the  role  of  state  laws  regulating  employment  in  light  of  the 
statutory  concept  of  bona  fide  occupational  qualifications.1 9 

Finally,  Congress  can  exercise  its  enforcement  power  under  the 
fourteenth  amendment  to  identify  and  displace  state  laws  that  in  its 
judgment  work  an  ur  reasonable  discrimination  based  on  sex.  In  this 
connection  let  me  point  out  a  serious  deficiency  in  the  proposed 
amendment.  Its  enforcement  clause  gives  legislative  authority  to  Congress 
and  the  states  "within  their  respective  jurisdictions.19  This  is  a  more 
restrictive  authorize tion  to  Congress  than  is  to  be  found  in  any  other 
amendment,  including  the  fourteenth.  If  the  new  amendment  is  deemed  to 
supersede  the  fourteenth  concerning  equal  rights  with  respect  to  sex, 
Congress  will  be  left  with  less  power  than  it  now  possesses  to  make  the 
guarantee  effective.  This  is  the  final  anomaly. 

The  time  has  come  for  action,  for  meaningful  action,  for  action  based  ; 
on  a  clear  idea  of  just  what  it  is  that  we  are  trying  to  correct  and  to  bring 
about  by  law.  Fo>*  more  than  forty  years  there  has  been  pursuit  of  the  ignis 
fatuus  of  a  constitutional  amendment.  This  course  his  been  opposed  by 
individuals  and  groups  whose  commitment  to  civil  rights  and  women's 
rights  is  not  in  quest ipn:  groups  that  inc'udc/the  National  Council  of 
Negro  Women,  the  National  Council  of  Catholic  Women,  the  National 
ft  unci)  of  Jewish  Women,  the  American  Association  of  University 
Women,  and  the  Commission  on  the  Siatus  of  Women,  appointed  by 
President  Kennedy  and  chaired  by  Eleanor  Roosevelt.19  The  real  issue  is 
not  the  legal  status  of  women.  The  issue  is  the  integrity  and  responsibility 
of  the  law  making  process  itself. 

1  n8ee  Phillips  v  Martin  Marietta  Corp .,  39  US  L  W  4t60, 4160*61  (U.S.  Jtn.  25, 
197 1)  (Marshall,  J.  concurring). 

>9.Vf  also  the  valuable  recent  report  recommending  against  adoption  of  the 
amendment,  Committee  on  Federal  Legislation,  Amending  the  Constitution  to 
Prohibit  State  DlsvftminatUm  Based  on  Sex,  26  RECORD  OF  N  Y  (  B  A  77  (1971). 
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THE  EQUAL  RIGHTS  AMENDMENT: 
SOME  PROBLEMS  OF  CONSTRUCTION 

by  Philip  B.  Kurland* 

Before  I  be  ,in  to  discuss  the  problems  of  construction  that  I  see  In  the 
Equal  Rights  Amendment  proposed  to  the  Ninety-first  Congress,  1  think  it 
appropriate  to  reveal  some  of  my  conscious  prejudices,  so  that  the  reader 
may  discount  my  bias  in  evaluating  my  arguments.  First  Is  my  notion  of 
the  proper  function  of  constitutional  amendments.  I  think  thM  they  are 
clearly  the  bett-aru)  should  be  the  exclusive-means  of  bringing  about 
changes  in  governmental  structure.  I  think  that  they  also  offer  an 
appropriate  means  for  reversal  of  constitutional  decisions  of  the  Supreme 
Court.  I  think  that  they  may  be  the  necessary  meant  for  protecting 
minorities  from  being  imposed  on  by  the  majority  and  for  protecting  the 
unenfranchised  against  imposition  by  the  enfranchised.  Women,  however, 
ue  neither  a  minority  nor  unenfranchised.  This  suggests  to  me  that  the 
most-appropriate  means  for  bringing  about  the  desired  changes  would  be 
by  appropriate  legislation  rather  than  constitutional  amendment. 
'  Second,  I  am  convinced  that  women  in  this  country  snfforftonT  * 
unreasoned  discrimination  against  them  In  many  phases  of  their  lives,  not 
least  in  the  sphere  of  employment.  But  I  am  also  of  the  view  that  this 
unjustified  discrimination  does  not  derive  primarily  from  governmental 
action,  except  insofar  as  the  government,  as  employer,  behaves  like  other 
employers.1 


'Professor  of  Law,  The  Uw  School,  The  University  of  Chicago. 
Much  of  the  data  on  which  I  rely  was  compiled  by  Peter  H,  Fritts,  Esq.,  when  he  was 
s  student  in  my  seminar  on  the  legislative  process  in  1966.  He  is,  of  course,  not 
rt^onxiblf  for  the  use  to  which  I  put  the  contents  of  his  seminar  paper  hen.  Hit 
psper  is  available  in  The  Unimtity  of  Chicago  Law  School'Uibiaiy.  lam  grateftd  to 
him. 

lSee  note  26  in  ft*. 

tor  those  who  believe  that  personal  factors  are  also  relevant  in  determining  bias,  I 
would  add  some  biographical  data.  I  am  s  male.  1  am.  married,  I  have  never  been 
divorced.  My  wife  is  a  professional  wh*  is  temporarily,  probably,  by  personal 
predilection,  wrery,  devoting  full  time  to  housekeeping  and  child  retail*.  We  have 
three  lovely  children,  all  girls.  My  job  b  certainly  one  that  could  be  fUed  by  s  female 
no  leu  adequately  than  by  a  male.  I  belong  to  no  organization  that  discriminates  on 
U*  baiis  of  race,  creed,  sex,  or  national  origin.  I  have  no  religious  beliefs  that  direct 
my  attitude  to  discrimination  on  the  basis  of  sax.  But  1  do  have  a  Jewish  mother.  1 
And  humor  in  Thurber's  W*r  between  the  Sexes  I  do  not  subscribe  to,  but  I  do  read 
end  look  at,  from  time  to  rime,  PUyboy  maguinc. 
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I.  SOME  LEGISLATIVE  HISTORY 

Forty-seven  years  after  it  was  first  proposed  in  Congress,3  originally 
sponsored  by  those  who  had  successfully  waged  the  battle  for  the  women's 
suffrage  amendment,3  a  joint  resolution  to  initiate  an  "equal  rights 
amenument"4  was  sprung  from  the  tight  grasp  of  Representative  Celler, 
chairman  of  the  House  of  Representatives  Committee  on  the  Judiciary, 
'  rushed  through  the  Houae  after  a  debate  of  less  than  one  hour,1  and  failed 
of  endorsement  in  the  Senate  by  a  whisker.  The  1923  version  was  put 
simply  and  ambiguously:  "Men  and  women  shall  have,  equal  rights 
throughout  the  United  States  and  in  every  place  subject  to  its  jurisdiction. 
Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation."  Obviously,  this  language  was  rife  with  problems  of 
appropriate  construction.  The  1970  language,  in  essentially  the  same  form 
that  had  been  used  for  the  last  fifteen  years  or  so,  afforded  different,  but 
no  less  challenging  ambiguities.  It  read:  "Equality  of  rights  under  the  law 
shall  not  be  denied  or  abridged  by  the  United  States  or  by  any  State  on 
account  of  sex.  Congress  and  the  several  States  mall  have  power,  within 
their  respective  jurisdictions,  to  enforce  this  article  by  appropriate 
legislation." 

The  proposal  for  an  "equal  rights"  amendment  obviously  had  not  lain 
dormant  between  1923  and  1970.  After  the  initial  impetus  provided  by 
the  suffragettes,  it  had  emerged  again  in  the  period  following  the  Second 
World  War,  during  which  much  of  what  had  theretofore  been  considered 
"men's  work"  had  been  ably  performed  by  women.  Indeed,  in  the  years 
1942,  1943,  1946,  1948,  1949,  1951. 1953. 1956,  and  1962.  the  Senate 
Committee  on  the  Judiciary  had-  reported  favorably  on  essentially  the 
same  proposal  as  that  under  consideration  in  1970.*  And.  in  1950  and 
1953,  the  Senate  had  approved  those  resolutions  with  ,otes  of  63  to  19 

3H.R.J.  Res.  75,  68th  Cong.,  lit  Sew.  (1923). 

Cf  .  eg.,  the  itatement  of  Miu  Mabel  Vemon,  Executive  Secretary  of  the 
National  Woman's  Party,  before  the  Committee  on  the  Judiciary  of  the  Houw  of 
Rcpreientativec:  "...  as  we  were  working  for  the  national  suffice  amendment ...  it 
was  bume  very  emphatically  in  upon  us  that  we  were  not  thereby  going  to  gain  ful 
equality  for  the  women  of  this  country,  but  that  fe  were  merely  taking  a  step,  but  a 
very  important  step,  it  seemed  to  us,  toward  the  gaining  of  this  eqi  2ty."  Hemiup 
on  V  R.J  Rn  73  Before  the  Haute  Comm.  on  me  Judiciary,  68th  Cong.,  2d  Sess.  2 
(1925). 

*H.R  .J.  Res  264. 9 1  si  Cong..  2d  Sess.  (1970). 

'The  vote  was  350  to  15, 1 16  CONG.  REC.  H7984  (daily  ed.  Aug.  10, 1970). 

•SJ.  Res.  8.  S.  REP  No.  1321,  77th  Cong.,  2d  Sess.  (1942)  (Apparently  the 
Report  was  never  actually  written.  See  88  CONG.  REC.  4033  (1942)  (remarks  of 
Senator  Hughes)) ;  S.J.  Rex.  25.  S.  REP.  No.  267,  78th  Cong..  1st  Sess.  (19«.  !);SJ. 
Res  61.  S  REP  No  1013,  79th  Cong..  2d  Sess.  (1946)  |Thls  resolution  receheda 
majority  but  not  a  two-thirds  vote  in  the  Senate,  52  CONG.  REC.  9405  (1946)| ;  SJ. 
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and  73  to  II  respectively.''  Then  was,  therefore,  some  irony  in  the  fact 
that  the  proposal  that  had  in  the  put  succeeded  in  the  Senate  but 
languimed  In  the  Home  of  Representatives  should,  in  1970,  have  met  its 
doom  in  the  upper  house  after  paaufe  in  "the  other  body." 

There  is  an  explanation  for  this.  The  Senate  had  not  chanted  its 
portion  in  the  interim.  The  two  successful  Senate  forays,  in  19S0  and 
I9S3,  had  been  accomptiahed  only  after  the  proposal  had  been  amended 
by  Senator  Hayden's  language,  which  appended  the  following:  The 
provisions  of  this  article  mall  not  be  construed  to  impair  any  rights, 
benefits  or  exemptions  conferred  by  law  upon  persons,  of  the  female 
iex."a  Had  the  proponents  of  the  1970  proposal  taken  cognizance  of  this 
history  and  accepted  the  conditions  of  the  Hayden  qualifications,  I 
venture  Out  the  proposal  would  have  again  readily  secured  Senate 
acquiescence.  The  refussl  by  some  protagonists  to  accept  the  qualification 
was  probably  not,  however,  inadvertent;  it  was  calculated.'  It  represented 
s  deliberate  choice  between  two  different  objectives,  either  but  not  bom 
of  which  the  proposed  amendment  might  fuDy  serve. 


II.  CONSTRUCTION  AND  RECONSTRUCTION 


Legislation  has  an  aim;  it  seeks  to  obviate  tome  mischief,  to 
supply  an  inadequacy,  to  effectuate  a  change  of  policy,  to  formulate 
a  plan  of  government.  That  aim,  Out  policy  is  not  drawn,  like 
nitrogen,  out  of  the  air;  it  is  evinced  in  the  language  of  Om  statute,  as 
read  in  tiie  light  of  other  external  manifestations  of  purpose.  That  is 
what  the  judge  must  s**V.  and  effectuate,  and  he  ought  not  to  be  led 
off  Ote  trail  by  tests  Out  have  overtones  of  subjective  design.1 • 

Rm.  76.  S.  REP.  No.  1201,  80th  Cong.,  2d  Sea.  0948);  SJ.  R«.  23,  S.  REP.  No! 
137.  81rt  Cong.,  lit  Sew.  (1949);  SJ.  R«  3.  S.  REP.  No.  356, 82nd  Cong.,  lit  8m. 
UUl):  SJ.  Rce.  49.  S.  REP.  No.  221,  83id  Co*.,  lit  Sim.  (1933);  SJ.  Ree.  39,  S. 
REP.  No.  1991,  84th  Cong.,  2d  Sets  (1956);  SJ.  Rot  142,  S.  REP.  No.  2192, 87th 
Cong.,  2d  Sen.  (1962). 

J96  CONG  REC.  872  (1950);  99  CONG.  REC.  8974  (1953). 

'96  CONG.  REC.  870  (1950);  99  CONG.  REC.  8973-74  (1953). 

St.  *t  116  CONG.  REC.  E54S2,  E54S4  (daily  ad.  June  10,  1970) 
Ofanormdum  bi  wpport  of  the  emendimnt  by  Marguerite  Rawalt);  116  CONG. 
REC  E2588.  E2589  (daily  ad.  March  26,  1970)  (Memorandum,  by  the  Ottieae' 
Advtaory  Council  on  the  Stetut  of  Women).  Both  memoranda  were  buttled  into  the 
CoHgrtakmst  Record  by  the  amendment's  eponior.  Representative  Maltha  W. 
Grifflthiof  Michigan. 

"Frankfurter.  The  Retting  of  StoMet.  m  OF  LAW  AND  MEN  60  (Ehnan  ad. 
(956). 
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If  it  is  the  duty  of  the  judiciary  to  effectuate  the  aim  of  legation  it  is 

what  its  aim  are.  It  ought  to  say  what  mischief  it  wishes  to  obviate,  what 
uudequacy  it  want,  to  supply,  what  change  of  policy  it  deSe/to 
effectuate,  or  what  plan  of  |overnment  it  seeks  to  formulate.  If  it  is an  act 
of  usurpation  for  the  Judiciary  to  read  legislation  to  effect  it.  own  ainu 
and  purposes,  it  is  an  act  of  abdication  forlhe  legtalature  to  fafl  toTate^ 
purpose,  and  sims  in  frying  the  legWative  act  that  it  promulgate. 

The  prime  dil^u^  with  the  propo»ed  "equal  right,"  amendment  wa, 
that  the  national  legislature  came  close  to  approval  of  constitution" 
Ration  without  deflning-without  knowing?-*,  aim,  and  p  ^  ' 

editorial  writers  could  aw  it.  Thus,  the  New  Yolk  Times  wrote:™ 

Equal  rights  for  women  is  a  proposition  so  unargi;  &|e  in  principle 
and  so  long  overdue  ur  practice  that  it  is  a  pity  to  have  it  approached 
by  the  House  of  Representatives  as  an  exercise  in  political 
opportunism.  For  47  years  that  body  regularly  rejected  out  of  hand 
all  proposals  for  a  women's  rights  amendment  to  the  Constitution 
Now  .1  ^proves,  without  committee  hearing*  and  after  only  an 
hour's  debate,  a  constitutional  change  of  almost  mischievous 
ambiguity. 

'he  Times  itself  was  guilty  of  "confounding  the  confusion,"  for  it  <«* 
into  the  trap  of  thinking  that  "equal  rights"  and  "women's  rights  '  are 
necessarily  descriptive  of  the  same  legidarive  objectives.  As  discussed 
below,  it  ts  of  the  essence  of  the  problem  that  frequently  they  arc  no*. 
Thus  there  i,  merit  in  the  Times'  desire  for  elimination  of  "ainU 
nuKhievous  ambiguity,"  just  ,.  there  is  merit  in  the  editorial  proposal*! 
the  MM  Street  Journal:  "Well,  we're  .,1  for  the  ladies,  but  e  Jafbefoa 

Zy ^TI.^  ^     C°nStitUtk,n  W  be      *  *™  ^ 


A.  A  Basic  Conflict  of  Purpose 


The  primary  problem  of  construction  offcr.d  by  tfte  ,;;0pi,secl  "equal 
ngh  ,  amendment  derive,  from  the  fKt  thai  the  movant  for  "women's 
right,  is  Janus-faced.  The  proposed  ameatat  tinted  one  aspect, 
while  much  of  it,  support  wat  voiced  in  ten*  of  Its  oft*  visage.  The  first 
^.W^mmand  the  t.estment  of  m> «  w&  women  as  if  there  were  no 


JJn.Y.  Times.  Aug.  12,  |V?0,a!  40.  col.  !. 
WaH  Street  Journal.  An?.  11,  1970.  v,  6.  cot.  I, 
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differences  between  them,  even  at  the  price  of  removing  protections  and 
benefits  that  have  otherwise  been  afforded  to  females.  It  was  a  demand  for 
legal  "unise*"  by  constitutional  mandate.  And  much  of  the  benefit  of 
such  »  proposal,  to  the  extent  it  was  possible  to  effectuate  it,  would  inure 
to  ma)ei>  rather  than  females,  since  equality  may  be  attained  by  applying 
to  all  the  rules  that  had  theretofore  been  applied  only  to  females,  such  as  a 
lower  age  of  emancipation,  no  legal  obligation  of  family  support,  and 
exemption  from  military  service. 

The  second  attitude  towards  "women's  rights"  would  seek  only  the 
elimination  of  discrimination  against  women,  a  ban  on  treating  females  as 
a  disabled  class.  Legislation  purporting  to  afford-and  in  fact 
affording-privileges  to  women  that  were  not  also  available  to  men  would 
not  run  afoul  of  such  constitutional  provision.  But  disabilities  legally 
imposed  on  women  because  of  their  sex,  such  as  denial  of  equal  education 
or  employment  opportunities,  would  be  invalidated  because  grounded  in  a 
suspect  or  invidious  classification. 

The  difference  between  the  two  is  essentially  the  difference  between 
the  amendment  without  the  qualifying  Hayden  language  and  with  it.  And 
herein  lies  the  conflict  among  those  who  would  support  some 
constitutional  change  to  abate  the  legal  incapacities  of  women,  certainly  a 
sufficient  majority  of  both  the  House  and  the  Senate  to  promulgate  an 
amendment,  if  they  could  but  sgree  on  its  purpose  and  function. 

There  are  some  basic  difficulties  with  the  "unisex"  approach,  not  the 
least  of  which  is  that  there  are  physiological  and  biological  differences 
between  men  and  women  that  are  not  subject  a*  eradication  ever  by 
constitutional  amendment.  Practically,  of  count,  .his  may  present  no 
difficulties  because  nature  csrotot  be  subjected  to  human  laws,  while 
humans  must  bow  to  the  laws  of  nature.  The  essential  claim  for  such  a 
declaration  of  "equality  of  the  jsexei"  is  its  symbolic  value.  The  romper  of 
our  times  demands  instant  and  simplistic  answers  to  complex  problems, 
snd  it  is  this,  temper  that  assumes  that  the  cure  for  such  problems  tics  it! 
the  incantation  of  the  word  "equality"  by  our  highest  pvemmental 
means,  the  Constitution,  or  by  the  voice  of  the  Constitution,  .ne  Supreme 
Court  of  the  United  St*<fs.  Without  denying  the  Important,  «  f  symbols,  it 
is  necessary  »o  recogrwe  that  when  they  are  only  the  creatures  of  the 
Constitution  tl.t  r  effect,  thus  far  at  leas:,  lias  been  leu  than  pervasive. 

A  second  difficulty  with  a  constitutional  mandate  of  instant  equality  of 
the  sexes  is  that  preferred  by  history.  Time;  have  changed  in  such  a  way 
•hst  it  may  well  be  posdble  for  the  generation  of  women  now  coming  to 
maturity  to  surrender  all  special  legal  protection  and  privileges.  A  great 
majority  of  (hem  have  had  all  the  opportunities  for  education  and  tracing 
sfforded  their  male  peers,  with  an  expectation  of  full  opportunity  to  put 
thai  education  «nd  training  to  the  sanw  use.  They  may  well  be  able  to 
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succeed  in  a  competitive  society  in  which  all  differences  in  legal  rights 
between  men  and  women  are  eradicated.  There  remains,  however,  a  very 
large  part  ot  the  female  population  on  whom  the  imposition  of  such  a 
constitutional  standard  could  be  disastrous.  There  is  no  doubt  that  society 
permitted  these  women  to  come  to  maturity  not  as  competitors  with 
males  but  rather  as  the  bearers  and  raisers  of  their  children  and  the  keepers 
of  their  homes.  A  multitude  of  women  still  find  fulfillment  in  this  role. 
This  may  be  unfortunate  in  the  eyes  of  some;  but  it  remains  a  fact.  It  can 
boast  no  label  of  equality  now  to  treat  the  older  generations  as  if  they 
were  their  own  children  or  grandchildren.  Nor  can  wome*:  be  regarded  as 
unified  in  their  desire  for  this  change.  Certainly  the  desire  to  open 
opportunities  to  some  of  them  can  be  achieved  without  the  price  of 
removing  the  protection  of  others. 

On  the  other  hand,  there  are  also  difficulties  in  an  amendment  4hat 
does  not  ban  all  legislative  distinctions  in  treatment  of  men  and  women, 
•  which  would  leave  unchallenged  laws  that  purported  to  confer,  in  Senator 
Hayden's  language,  "rights,  benefits  or  exemptions  . . .  upon  persons  of 
the"  female  sex.'*  Deciding  when  a  statute  confers  a  benefit  rather  than 
imposing  a  disability  is  often  difficult.  The  most  cited  example  are  those 
laws  which  provide  for  minimum  wages,  maximum  hours,  limitations  on 
night  work,  and  requirements  of  sanitary  conditions  for  women  workers. 
Certainly  since  Louis  D.  Rrandeis  fought  for  the  validity  of  such 
legislation,1 3  it  has  been  assumed  by  "rigl  thinking  people"  that  the 
legation  was  for  the  benefit  of  women.  Classical  economists,  on  the 
other  hand,  believe  that  such  laws  put  women  at  a  competitive 
disadvantage  in  the  employment  market.  An  early  Department  of  Labor 
study,  however,  purported  to'  show  that  there  was  no  difference  in 
women's  employment  between  those  states  that  had  laws  providing 
minimum  wages,  or  banning  night  work,  and  those  that  did  not,  and  only  a 
very  small  difference  between  the  states  that  banned  women's  overtime 
work  and  those  that  did  not.14  This  sort  of  question,  whether  the 
legislation  affords  privilege  or  imposes  disability,  however,  may  be  one 
appropriate  fa  judicial  -solution  on  a  rase  by  cast  basis,  w%A  tfte  results 
dependent  on  the  facts  adduced  and  the  valuer  auigncd  to  them. 
Unfortu.iately,  the  propc-H  amendment  and  ita  legislative  history  offer 
little  guidance  to  a  court  attempting  to  resolve  these  difficult  issues. 


1 3 See  A.T.  Mason.  BRANDbJS  245  S3  (1946). 

l4See  Hearing  on  SJ.  Ret  61  Before  *  Subcomm.  of  the  Sencte  Comn.  on  the 
Jud*ckry<  79th  Cong.,  lit  Sets.  M (1945) 
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B.  The  Problem  of  Equality 


If  in  amendment  were  paued  that  in  effect  prohibited  all  legislative 
classification  in  terms  of  sex,  the  results  might  not  be  desirable  but  the 
problems  of  construction  would  be  minimal.  The  judicial  answers  could  be 
mechanical  and,  therefore,  easy:  The  difficulty  la  that  not  even  the 
sponsors  of  such  a  "unisex"  amendment  have  made  the  claim  for  rigid 
classification.  Apparently  embarrassed  by  the  prospect  of  the  abolition  of 
such  existent  requirements  as  separate  toilet  facilities  for  men  and  women 
or  the  availability  of  "maternity  leaves,"  proponents  of  the  "equal  rights" 
amendment  asserted  that  certain  distinctions  could  continue  to  be 
maintained,  so  lung  as  the  principle  of  equality  is  assured.1  *  The  concept 
of  equality  is  not,  however,  one  that  is  easily  defined  or  confined.1  * 

The  phrase  "eq  al  rights"  might  be  repeated  an  mfinite  number  of 
times  without  providing  additional  guidance  to  the  speaker  or  listener.  Mr. 
Justice  Cardoso  noted  some  time  ago  that  "a  great  principle  of 
constitutional  law  is  not  susceptible  of  comprehensive  statement  in  an 
adjective."1 1  And  H  was  almost  a  century  ago  that  Sir  James  Fifejames 
Stephen  asserted  *hat  "equality  is  a  word  so  wide  and  vajue  as  to  be  by 
itself  almost  unmeaning."1  *  Nothing  that  has  happened  in  the  intervening 
years  has  made  it  more  specific. 

There  are  suggestions  in  some  of  Mr.  Justice  Frankfurter's  opinions  to 
mark  the  perimeter  of  a  constitutional  notion  of  equality  that  have  an 
appeal,  if  only  to  a  small  audience.  In  Whitney  v.  Ttx  Cbmmittkm,1*  he 
pointed  out  that:  "The  Equal  Protection  Clause  was  not  designed  to 
compel  uniformity  in  the  face  of  difference."  And,  In  the  same  Term  of 
Court,  he  announced  in  Ttgner  v.  Texas,"  "The  constitution  does  not 
require  things  which  are  different  in  fact  or  option  to  be  treated  by  the 
law  as  though  they  were  the  same."  Applying  this  notion  in  the  context  of 
the  "equal  rights"  amendment,  one  might  work  out  some  generalizations. 
Governmental  distinction  between  males  and  females  would  have  to  be 
justified  in  fact  before  it  could  pass  muster  under  the  proposed 
amendment.  If  the  distinction  were  based  on  reason,  the  legislation  mould 
be  preemptively  valid.  The  mere  fact  that  there  are  two  aexes  mould  not 

1  '&*  1  Id  CONG.  REC.  E2S88,  E2891  (daily  ed.  March  26, 1970Xmemonnduia 
ot  the  Citker.i'  Auviaory  Council  on  the  Status  of  Women). 

"See.  f.f.  PB.  Rutland.  POLITICS,  THE  CONSTITUTION.  AND  THE 
WARRE'  /  COURT  ch.  4  (1970). 

Carter  ».  Carter  Coal  Co.,  298  U.S.  238, 327  (1936). 
I  F.  Stephen,  LIBERTY,  EQUALITY,  AND  FRATERNITY  201  (1873). 
JJ309  U  S  530.  342(1940) 
310  U.S.  141.  147  (1940)  The  Justice  wai  alio  of  the  view  that  "there  is  no 
Ptttfr  boquatity  than  the  equal  treatment  of  unequal*. "  Delink  v.  United  States. 
359  U.S.  162,  184  (1930). 
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be  reason  in  itself  for  distinguishing  between  them  in  legislation.  On  the 
other  hand,  the  mere  fact  that  a  distinction  was  drawn  between  them 
ought  not  suffice  to  invalidate  the  law.  I  should  think,  therefore,  that 
appropriate  data  of  sociological  conditions,  especially  those  deriving  from 
a  history  of  different  treatment  of  the  sexes,  might  warrant  the 
continuance  of  certain  benefits  and  protections.  This  should  certainly  be 
true  of  laws  relating  to  domestic  relations,  where  marriage  contracts  were 
made  under  laws  creating  certain  expectations  of  the  obligations  of  one 
spouse  to  the  other,  including  the  male's  duty  to  support  both  his  wife  and 
his  children. 


C  The  tlqual  Protection  Clause 


Such  a  construction  necessarily  raises  the  question  whether  the  equal 
protection  clause  of  the  fourteenth  amendment  does  not  already  afford  all 
that  the  proposed  "equal  rights"  amendment  would  offer.  The  difficulty  is 
that  the  only  informed  answer  must  be  that  it  probably  does,  but  we  have 
no  definitive  construction  by  the  Supreme  Court  to  give  us  adequate 
assurance.  Certainly  some  cases  in  the  put  raise  doubts  that  the  notion  of 
nondiscrimination  on  the  ground  of  sex  has  yet  been  established. 
Breedlove  v.  Suttles,21  Goesaert  Cleay*2  mAHoyt  v,  ftohtfa,23  to 
the  extent  that  they  remain  viable  precedents,  do  not  make  it  clear  that 
t  icat ion  by  sex  is  regarded,  under  the  fourteenth  amendment,  as  a 
"suspect  classification"  like  race  or  religion. 

On  the  other  hand,  there  can  be  little  doubt  that  the  fourteenth 
amendment  and  the  commerce  clause  give  the  mtional  legislature  more 
than  adequate  authority  to  ban  discrimination  on  the  basis  of  sex.  And  the 
Civil  Rights  Act  of  1964  affords  ample  evidence  that  the  power  will  be 
utilized  where  the  legislature  finds  that  such  invidious  discrimination  needs 
extirpation.24 

If.  as  is  likely,  the  laws  of  biology  and  judicial  construction  blunt  the 
extreme  effects  of  the  "unisex"  concept,  and  the  amendment,  if  adopted, 
is  interpreted  in  a  fashion  similar  to  the  fourteenth,  the  "equal  rights" 
amendment  will  become  more  important  for  its  enabling  clause  than  its 
direct  substantive  effect.  As  proposed,  it  adds  little  to  what  is  already 
provided  by  the  fourteenth  amendment  together  with  the  commerce 
clause.  Nor  does  the  proposal  resolve  the  ambiguities  that  inhere  in  a  direct 

**  102  US  277  (1917) 
UUS  U  S  464(1948) 
11  JAM  U.S.  57  (1961) 

"Title  VII.  42  U  SC.  §§  2000c  2000c-15  (1964).  See  PhWips  v  Martin 
Marietta  Corp  ,  39  U.S.L.W.  4160  (U.S.  Jan.  25,  1971) 
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restraint  on  governmental  action:  To  what  extent  it  the  constitutional  ban 
to  be  read  as  one  against  stMe  action  only?  When  if  individual  action  to  be 
treated  as  state  action?  And  to  what  degree  does  the  constitutional  ban  on 
discrimination  authorize  legislation  providing  for  ^reverse  discrimination" 
or  "benign  quotas"?3  5  \ 

The  amendment  may  actually  decrease  the  existing  scope  of 
congressional  authority.  If  the  phrase  "within  their  respective 
jurisdictions"  is  to  have  any  meaning,  its  effect!  may  be  to  prohibit 
congressional  interference  with  matters  traditionally  left  to  the  states, 
such  as  family  and  domestic  relations  laws,  although  currently  expanded 
notions  of  what  Congress  may  do  to  regulate  interstate  commerce  and 
enforce  the  requirements  of  equal  protection  would  presently  permit 
federal  intervention.  Once  again,  the  amendment's  legislative  history  is 
most  unhelpful. 


111.  CONCLUSIONS  ^ 

As  a  step  towards  full  equality  of  men  and  women  iii  this  society,  the 
proposed  "equal  rights"  amendment  covers  very  little  ground.  The  area  of 
governmental^  compelled  or  sanctioned  discrimination  akainst  women  is 
very  limited  and  constantly  diminishing.34  Some  of  the  primary  planks  of 
the  "women's  liberation"  platform,  mich  as  the  right  to  abortion,  or  to 
"child  care  centers,"  would  be  totally  unaffected  by  the  proposal  even  in 
its  "unisex"  version.  Nor  is  it  possible  to  measure  in  advance  how  far  even 
this  limited  amount  of  progress  will  extend,  as  the  conflict  between  the 
two  disparate  objectives  of  women's  rights  remains  unresbtvcU.  Hie  debate 
over  the  adoption  of  the  amendment  is  seriously  hampered  by  its 
supporters1  indecisiveness  about  its  effects  and  duplicity  about  its 
meaning.  \ 

If,  however,  an  amendment  is  to  be  proposed  by  Congress  its  aims  and 
purposes  should  be  clearly  delineated  in  the  legislative  history  by  answers 
to  the  questions  raised  hereto.  Congress  should  particularly  indicate 
whether  it  is  fostering  a  >Aunisix"  approach  or  one  that  bars  only  invidious 
discrimination  against  women.  My  preference  is  for  the  latter!  which  can 
be  accomplished  by  adding  Senator  Hayden's  language  to  the  present 
proposal  or  by  shifting  its  substantia  provision  to  read:  "^either  the 

^See  P.B.  Kurland,  supra  note  16,  at  157-60.  | 
See  generally  President's  Commission  on  the  Status  of  Women,  AMERICAN 
WOMEN  (1%3);  U.S.  Women's  Bureau,  Dept.  of  Labor,  STATUS  OP  WOMEN  IN 
THE  UNITED  STATES,  I9S2,  at  910;  Inter  American  Commission  on  Women,  A 
COMPARISON  OF  THE  POLITICAL  AND  CIVIL  RIGHTS  OF  MEN  AND  WOMEN 
IN  THE  UNITED  STATES,  S,  DOC.  No.  270,  74th  Cong,,  2d  Sess.  (1936* 
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United  States  nor  any  State  shall  make  any  law.  that  [discriminates 
against)  [imposes  disabilities  on)  women  because  of  their  sex." 

Better  still  would  be  legislation,  effectively  administered,  directed  to 
specific  evils  in  lieu  of  a  broadly  directed  amendment.  Congress  and  the 
states  already  possess  sufficient  power  to  alleviate  mud)  of  the  very  real 
discriminations  now  suffered  by  women  in  American  society.  The  "equal 
rights"  amendment  would  add  little,  if  any,  to  this  power.  A  protracted 
struggle  for  its  adoption,  however,  could  spend  the  public  energies  needed 
to  effect  the  exercise  of  this  power.  Only  martyrs  enjoy  Pyrrhic  victories. 
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Section  1.  Equality  of  rights  under  the  law  ihall  not  be  denied 
or  abridged  by  the  United  State*  or  by  any  State  on  account  of  se%. 
Section  2.  The  Congma  fall  have  the  power  to  enforce,  by  ap- 
propriate legislation,  the  provisions  of  this  article. 
Section  1  This  amendment  shall  take  effect  two  years  after  the 
date  of  ratification 

Proposed  Amendment  to  the  United  States  Constitution* 


Introduction 

American  society  has  always  confined  women  to  a  different  and,  by 
most  standards,  inferior  status.  The  discrimination  has  been  deep  and 
pervasive.  Yet  in  the  past  the  subordinate  position  of  more  than  half 
the  population  has  been  widely  accepted  as  natural  or  necessary  or 
divinely  ordained.  The  women's  right*  movement  of  the  late  nine- 
teenth and  early  twentieth  centuries  concentrated  on  obtaining  the 
vote  for  women;  only  the  most  radical  of  the  suffragists  called  into 
question  the  assumption  that  woman's  place  was  in  the  home  and 
under  the  protection  of  man*  Npw  there  has  come  a  reawakening  and 
a  widespread  demand  for  change.  This  lime  the  advocates  of  women's 
rights  are  insisting  upon  a  broad  reexamination  andj  redefinition  of 
"woman's  place."  *  j 

Historically,  the  subordinate  status  of  women  has  been  firmly  en* 
trenched  in  our  legal  system.  At  common  law  women  were  conceded 
few  rights.  Constitutions  were  drafted  on  the  assumption  that  women 
did  not  exist  as  legal  persons.  Courts  classified  women  with  children 
and  imbeciles,  denying  their  capacity  to  think  and  act  as  responsible 
adults  and  enclosing  them  in  the  bonds  of  protective  paternalism.  Over 
the  last  ceffcury,  it  is  true,  the  legal  status  of  women  has  gradually 
improved.  Common  law  rules  have  been  altered  in  many  states  and 
some  additional  rights  conferred  by  legislation,  A  marked  advance  was 
made  in  1920  with  the  adoption  of  the  Nineteenth  Amendment  grant- 
ing suffrage  to  women.  Since  then,  there  has  been  other  progress.  But 
the  development  has  been  slow  and  haphazard  Major  remnants  of 
the  common  law's  discriminatory  treatment  of  women  persist  in  the 


t  Barbsra  A.  Brown.  Gill  Fslk.  snd  Ann  £.  Freedmsn  sre  members  of  the  Class 
of  1971  of  the  Ysle  Law  School  snd  sre  solve  In  the  women's  movement,  Thomas  I. 
Emrrmn  Is  s  orofessor  of  Isw  st  the  Ysle  Law  School.  The  suthors  express  ■  pored  it  ton 
for  the  thoughtful  eisistsnce  of  Rand  B.  Rosenblatt  of  the  board  of  editors  or  the  Ysle 
Law  Journal. 

I    M  R  J.  Res.  SOS.  92d  Cong.,  1st  Sess.  (1971):  S.J.  Res.  S,  92d  Cong.,  lit  Sess.  (1971). 
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laws  and  institutions  of  all  states.  In  addition,  efforts  during  the  past 
century  to  protect  working  women  have  created  a  new  set  o!  laws 
which  turn  out  to  dUcrimina* *|iiptt  women  father  than  secure 
equality.'  'V.  1  " 

In  the  present  legal  structure,  some  laws  exclude  women  from  legal 
rights,  opportunities,  or  responsibilities.  Some  are  framed  as  legislation 
conferring  special  benefits,  or  protection,  on  women.  Others  create  or 
perpetuate  a  separate  legal  status  without  indicating  on  their  face 
whether  the  position  of  women  ranks  below,  or  above,  the  position 
of  men.  Many  of  the  efforts  to  create  a  separate  legal  status  for  women 
stem  from  a  good  faith  attempt  to  advance  the  interests  of  women. 
Nevertheless,  the  preponderant  effect  has  been  to  buttress  the  social 
and  economic  subordination  of  women. 

Our  legal  structure  will  continue  to  support  and  command  an 
inferior  status  for  women  so  long  as  it  permits  may  differentiation  in 
legal  treatment  on  the  basis  of  sex.  This  is  so  for  three  distinct  but 
related  reasons.  First,  discrimination  is  a  necessary  concomitant  of  any 
sex-based  law  because  a  large  number  of  women  do  not  fit  the  female 
stereotype  upon  which  such  laws  are  predicated.  Second^  all  aspects 
of  separate  treatment  for  women  are  inevitably  interrelated;  discrimina- 
tion in  one  area  creates  discriminatory  patterns  in  another.  Thus  R 
woman  who  has  been  denied  equal  access  to  education  will  be  dis- 
advantaged in  employment  even  though  she  receives  equal  treatment 
there.  Third,  whatever  the  motivation  for  different  treatment,  the 
result  is  to  create  a  dual  system  of  rights  and  responsibilities  in  which 
the  rights  of  each  group  are  governed  by  a  different  set  of  values. 


2.  tor  iccounii  of  the  lent  tun*  of  women  la  laglUh  and  American  history,  see 
E.  FutxHiar  Ccfmmv  of  Smuoote  (ISM);  L.  Ranowtte.  Women  Aim  rat  Law  (IMS) 
(hereinafter  died  at  Kanowite);  A.  REAatroa,  l/r  Feom  Tw  Faam^AL  (ISSS);  CroHer, 


Vonititutionmlity  0/  DUcHmimticm  M**4  on  U*t  IS  atom*  U.L  Hit.  TO  (IMS);  Note. 
Six,  Dixrlmin*tlon  end  the  ConMitutiem.  1  Stan.  Llw,  SSI  MSSO>  On  the  prevalence  of 
discrimination  In  the  American  legal  tystem  today  tee.  In  addftloai  10  the  above  materials, 


rauiotwr's  Commmmon  on  the  Status  or  Women,  AanmacAN  Women  (1SSS) 
airacr  or  the  CoMMirm  on  Cnrat  ano  Political  Rmrrs  (1SSS);  Crruaw  Aavtsoav 
Council  on  the  Status  or  Women.  lUroar  or  ma  Taae  FoacB  on  Family  Law 
ano  rotter  (1968).  Retort  or  the  Task  foaoa  on  Health  ano  Weltaee  (ISSS). 
RtroaT  or  the  Tak  rosea  on  Labor  STANOAaaa  (19SS),  and  Raroar  or  the  Tam  Foacs 
on  Sooal  Inweance  ano  Taeee  (ISSS);  Tke  Tsssmmk  Tate  Foaoa  on  Women1!  Rights 
ano  RmroNNaumm,  PUroar:  A  Matteb  or  Siatru  Justice  (19791;  Wostmri  Rueeau, 
VS.  Dtrr.  or  Laboe.  fiANoaooc  on  Women  Woeeem  (ISSS)  (hmaafter  dead  aa  IMS 
Hanpeooe):  Cavanagh.  "A  Utile  Deerer  then  Hit  Horse**;  Legal  ttereeiypee  end  the 
Ftminint  Fit  tons  lity,  6  Haet.  Civ.  Rsoms  Ctr.  La.  L.  Rev.  ISO  (1971);  Sesdenberg. 
The  Submissive  Majority:  Modem  Trends  in  the  Lew  Concerning  Women's  Rights,  9S 
Coen.  L.  Rev.  2*3  (1970).  Recent  developments  etc  reported  In  The  Setam woman  End 
Women's  Rights  Law  RaroaTtJL 
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History  and  experience  have  taught  us  that  in  such  a  dual  system  one 
group  is  always  dominant  and  the  other  subordinate.  As  long  as 
woman's  place  is  defined  as  separate,  a  male-dominated  society*  will 
define  her  place  as  inferior. 

The  structured  legal  and  social  discrimination  against  women  is  now 
being  challenged  by  the  demand  (or  women's  liberation.  Thia  move- 
ment for  equality  is  made  possible  by  relative  affluence/ broader  educa- 
tional opportunities  for  women,  and  mechanization  of  industry.  It  has 
been  given  impetus  by  the  weakening  of  family  ties,  the  growing  par- 
ticipation of  women  in  the  labor  force,  increasing  life  expectancy,  and 
widespread  concern  about  over-population.  It  accompanies  more  en- 
lightened  and  flexible  attitudes  towards  relations  between  the  sexes. 
And  it  is  allied  with  the  struggles  of  minorities,  youth,  and  other  forces 
seeking  new  ways  of  life,  and  new  way*  for  people  to  relate  to  one 
another,  in  a  world  that  has  so  plainly  failed  to  live  up  to  its  possibili- 
ties. As  a  result  of  these  and  other  factors  the  movement  for  equality  in 
the  status  of  women  seems  on  the  verge  of  a  major  breakthrough.' 

Nevertheless,  it  is  only  recently  that  widespread  discussion  has  begun 
about  what  changes  in  the  legal  structure  are  necessary  to  achieve  a 
unified  system  of  equality.*  This  article  undertakes  to  contribute  to 
this  discussion  by  exploring  in  detail  some  of  these  nectary  changes.; 
We  consider  first  methods  by  which  the  legal  structure  can  be  changed, 
reaching  the  conclusion  that  a  new  constitutional  amendment  is 
necessary  (Part  I).  We  then  trace  the  development  in  Congress  of 
proposals  for  such  a  constitutional  amendment  (Part  II).  Thereafter 
we  discuss  the  constitutional  framework  of  the  Equal  Rights  Amend- 
ment: its  underlying  principles  and  their  place  in  the  general  structure 
of  the  Constitution  (Part  III).  We  then  explore  some  aspects  of  the 
transition  period  after  ratification  (Part  IV),  and  finally,  we  describe 
the  anticipated  operation  of  the  Amendment  in  four  significant  areas: 
protective  labor  legislation,  domestic  relations  law,  criminal  law, 
and  the  military  (Part  V). 

9.  An  early  ind  suggestive  analysis  off  legal  discrimination  against  women  an  be  found 
In  Murray  *  Eastwood,  Jane  Crow  tad  Iho  Low:  Sen  Ditcriminmtion  end  Tith  Vll, 
34  Gio.  Wash.  L.  Rev.  SS2  (I960).  In  Match,  1970,  the  CUItcm*  Advisory  Council  on  the 
Status  off  Women,  In  i  memorandum  prepared  by  Mary  Eastwood,  articulated  the  outline 
of  a  coherent  theory  off  the  Equal  Rights  Amendment:  att  Qmsm*  Atmsoev  Council 
on  the  Status  or  WoMkw,  The  morose*  Equal  Rights  Amendment  to  th*  United 
States  Constitution  (1970).  Since  then,  an  increasing  amount  off  national  attention  and 
scholarly  writing  has  been  focused  on  the  Amendment,  flee  Eeust  Right*  /or  Women: 
A  Symposium  on  th§  Proposed  Constitution*!  Amendment,  6  Ham.  Q*.  Rsoim-Cir. 
Lia.  L.  Rev.  219  (1971);  Note,  See  Disaimimtien  end  Komi  Protection:  Do  Wo  Need  A 
Constitution*!  Amendment?,  M  Hast.  L  Hit.  1499  (1971). 
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I.  The  Need  for  a  New  Constitutkxud  Amendment 

There  are  three  methods  of  making  changes  within  the  legal  system 
to  assure  equal  right*  for  women*  One  Is  by  extending  to  sex  discrimina- 
tion the  doctrines  of  strict  judical  review  under  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment  A  second  is  by  piecemeal 
revision  of  existing  federal  and  state  laws.  The  third  is  by  a  new  con- 
stitutional amendment.  These  alternatives  are  not,  of  course,  mutually 
exclusive.  The  basic  question  is  what  method,  or  combination  of 
methods,  will  be  most  effective  in  eradicating  sex  discrimination  from 
the  law.  1 


A.  Extension  of  the  Equal  Protection  Clause 

In  past  years  many  proponents  of  equal  rights  for  women  believed' 
that  the  goal  could  be  achieved  through  judicial  interpretation  of  the 
Equal  Protection  Clause,  as  applied  to  both  state  and  federal  govern-  ^ 
menu.4  Thus  the  President's  Commission  on  the  Status  of  Women 
argued  in  1963  that  "the  principle  of  equality  [could]  become  firmly 
established  in  constitutional  doctrine"  through  use  of  the  Fourteenth 
and  Fifth  Amendments,  and  concluded  that  "a  constitutional  amend- 
ment need  not  now  be  sought"  At  the  present  time  that  viewpoint 
has  been  abandoned  by  active  supporters  of  women's  rights."  This  shift 
in  position  is  fully  justified.  An  examination  of  the  decisions  of  the 
Supreme  Court  demonstrates  that  there  is  no  present  likelihood  that  the 
Court  will  apply  the  Equal  Protection  Clause  in  a  manner  that  will 
effectively  guarantee  equality  of  rights  for  women.  More  important, 
equal  protection  doctrines,  even  in  their  most  progressive  form,  are 
ultimately  inadequate  for  that  task. 

The  Supreme  Court's  approach  to  women's  rights  has  been  char* 

\ 

'  v 

4.  The  Fourteenth  Amendment  provides  that  no  Kate  shall  "deny  to  any  person  within 
Its  jurisdiction  the  equal  protection  of  the  laws."  And  the  Fifth  Amendment  Due  Process 
Clause  has  been  construed  to  embody  an  equivalent  protection  against  action  by  the 
federal  government;  ire.  *4,  lotting  v.  Sharp*.  547  VS.  4S7  <!954).  Both  provisions  will 
hereafter  be  referred  to  as  the  "Equal  Protection  Clause." 

5.  The  I9SS  position  of  the  President's  Commission  on  the  Status  of  Women  Is  stated 
In  AmaiCAN  Women,  tupr*  note  t,  at  44-45.  Two  lending  advocates  of  women's  rights 
who  switched  from  judicial  Interpretation  to  the  amendment  aa  the  preferred  route  of 
change  are  Dr.  Paull  Murray,  a  member  of  the  Committee  on  Ovil  and  PoUtkal  Rights 
of  the  President's  Commission  on  the  Status  of  Women,  and  Proimsw  Leo  Ranov/ftt, 
author  of  Women  ano  not  Law  (ISSS).  See  their  testimony  before  the  Senate  Committee 
on  the  fudklary  on  the  Equal  Rights  Amendment  In  September,  1970,  Mmtinp  on  SJ. 
Ret.  #7  end  17.  Iter.  tM  Before  (fir  Senate  Comm.  en  (he  JudkUry,  fist  Cong..  Sd  Saw., 
at  I  SI.  417  (1170).  Other  dlsnsadon  comparing  the  treatment  of  sex  discrimination  through 
judicial  Interpretation  and  amendment  of  the  Constitution  can  be  found  In  Note,  tupro 
note  S.  S4  fuav.  L,  Rev.  1 4ft.  and  IftttJ  JUgAtt  /or  IFemen.  ntpm  note  S.  S  Hakv. 
Civ.  Rmts-Civ.  Us.  L.  Rev.  SIS* 
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acterized,  since  the  1870fs,  by  two  prominent  features:  a  vague  but 
strong  substantive  belief  in  women's  "separate  place,"  and  an  extra- 
ordinary methodological  casualness  in  reviewing  suit  legislation  based 
on  such  stereotypical  views  of  women.  The  result  has  been  that  the 
Court  has  never  found  a  sex-based  classification  to  violate  the  Equal 
Protection  Clause;  moreover,  it  has  rendered  this  cumulative  judgment 
with  an  off-handedness  and  tolerance  for  inconsistency  which  contrast 
sharply  with  its  approach  to  discrimination  in  the  areas  of  race,  na- 
tional origin,  and  poverty. 

The  Supreme  Court's  conception  of  women's  "separate  place"  is 
rooted  in  its  nineteenth-century  decisions  denying  women  such  ele- 
mentary civil  rights  as  voting  and  the  opportunity  to  practice  law, 
on  the  grounds  that  these  rights  were  not  among  the  "privileges  and 
immunities"  of  United  States  citizenship  and  hence  were  subject  to 
exclusive  state  regulation.*  In  his  well-known  concurrence  in  Brtdwett 
v.  Illinois,  the  decision  which  approved  the  exclusion  of  women  from 
the  legal  profession.  Justice  Bradley  stated: 

Man  is,  or  should  be,  woman's  protector  and  defender.  The 
natural  and  proper  timidity  and  delicacy  which  belongs  to  the 
female  sex  evidently  unfits  it  for  many  of  the  occupations  of  civil 
life.  The  constitution  of  the  family  organization,  which  is  founded 
in  the  divine  ordinance,  as  well  as  in  the  nature  of  things,  indi- 
cates the  domestic  sphere  as  that  which  properly  belongs  to  the 
domain  and  functions  of  womanhood.7 

The  question  for  the  Supreme  Court  in  the  voting  and  practice  of  law 
cases  was  not  whether  women,  as  compared  to  similarly  situated  or 
qualified  men,  were  being  denied  a  right  or  privilege  in  violation  of 
the  Equal  Protection  Clause.  The  question  was  not  even  formulated 
in  these  terms,  much  less  considered,  because  men  and  women  were 
seen  as  occupying  separate  spheres  of  social  life. 

The  idiom  of  due  process  also  generally,  perpetuated  the  belief  in 
woman's  separate  place.  In  Mullet  v.  Oregon,*  one  of  the  first  cases 
to  consider  at  length  the  constitutional  position  of  women,  the  Su- 
preme Court  accepted  the  argument  made  in  the  famous  Brandeis 
brief  (largely  prepared  by  Josephine  Goldmark)  that  women  required 
special  protection  in  employment  which  could  not,  under  the  liberty- 

6.  Stt  Minor  v.  Happcnett,  SS  US.  (SI  Wall.)  162  (IS74)  (voting);  Bradwell  v.  Minds, 
S3  VS.  (IS  Wall.)  ISO  (ISTS)  and  /ft  rf  Loci  wood,  154  US.  IIS  <1S*4)  <*dmi*ioo  to  the  bat). 

7.  Bradwell  v.  Illlnoli,  SS  VS.  (IS  Wall.)  si  141. 
S.  SOS  VS.  411  (1900). 
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of-contract  doctrine  of  Lochner  v.  New  York?  be  extended  to  men. 
Strictly  speaking,  the  Court  in  Mullet  was  only  holding  that  the  fixing 
of  maximum  hours  for  women  by  the  state  was  not  arbitrary  or  un- 
reasonable under  the  Due  Process  Clause  of  the  Fourteenth  Amend- 
ment. It  did  not  address  itself  to  whether  women  were  entitled  to 
equal  rights  with  men  under  the  Equal  Protection  Clause.  But  the 
Court's  long  recitation  of  the  inferior  physical  capacities  and  social 
position  of  women,  its  grouping  of  all  members  of  the  sex  into  one 
clarification  regardless  of  individual  differences,  and  its  conclusion  that 
"she  is  properly  placed  in  a  class  by  herself  had  far-reaching  conse- 
quences for  equal  protection  law.1* 

Mullet  has  been  widely  utilized  by  federal  and  state  courts  to  sus- 
tain not  ohly  factory  legislation  applicable  only  to  women  against  due 
process  objections,  but  also  many  kinds  of  sex-based  laws  against  equal  'K 
protection  challenges.11  The  basic  belief  that  women  were  different 
and  that  this  justified  different  treatment  under  law  became  accepted 
doctrine,  and  when  the  claim  for  women's  rights  was  at  last  raised 
directly  under  the  Equal  Protection  Clause  in  1948,  the  Court  simply 
applied  the  style  and  content  of  its  earlier  decisions  to  the  equal  pro- 
tection area  as  well.  In  Goesaett  v.  Cleary1*  leveral  women  challenged 
a  wfkhigan  statute  providing  that  no  female  could  be  licensed  as  a 
bartender  unlets  she  was  "the  wife  or  daughter  of  a  male  owner,11 
chiefly  on  the  grounds  that  the  exception  was  arbitrary  and  irrational. 
Justice  Frankfurter,  speaking  for  the  Court,  thought  the  question 
"need  not  detain  us  long."  In  putting  it  to  rest  he  casually  answered 
the  broader  and  much  more  significant  question  of  whether  the  state 


9.  196  VS.  45  (1906). 

10.  206  VS.  st  422.  Il  should  be  noted  that  the  employer  in  the  cue  did  argue  for 
the  invalidity  of  the  statute  because  "it  does  not  apply  equally  to  all  persons  similarly 
situated,  and  is  class  legislation."  206  VS.  st  4IS.  nut  this  arauaaent  was  addressed  to 
the  point  that  the  law  applied  only  to  certain  kinds  of  csuMUhments  sad  did  not  cover 
other  kinds  where  women  were  employed.  It  did  not  raise  any  Issue  of  women'!  rights 
under  the  Equal  Protection  Clause.  Nor  did  the  Court  consider  this  tn  be  the  Issue. 

11.  Cases  following  Mutter  which  sustained  employment  legislation  applicable  only  to 
women  against  due  process  challenges  Include  Radke  v.  New  York.  264  U  J.  292  (1924). 
and  West  Coast  Hotel  v.  Parrish.  900  VS.  979  (1997);  centra.  Adklns  v.  ChikWi 
Hospital.  261  UJS.  526  (1929)  (overruled  in  West  Coast  Hotel  r.  Parrish  tupm\.  For  esses 
relying  on  Mutter  to  sustain  state  exclusion  of  women  from  overtime  work,  juries,  saloons, 
occupations,  and  public  universities  against  equal  protection  duUtngas,  ace.  Ward 
v,  LuttrcM.  292  F.  Supp.  162  (E  D.  La.  1966)  (women's  equal  protection  chaDengt  to  state 
maximum  hours  laws  denied),  and  cases  cited  In  Note,  tupm  note  S.  64  Has?.  L.  SUrv. 
st  1504  n.46.  Bui  **•  Merigemoch  v.  Industrial  Welfare  Comm'n.  497  PJd  969  (9th  Cir. 
1971).  reverting  in  pertinent  fmri  264  P.  Supp.  990.  966  (CD.  Cal.  1666)  (holding  that 
an  equal  protection  challenge  to  California's  maximum  hours  law  for  women  posed  a 
"substantial  constitutional  question"  requiring  the  convening  of  s  threc*Judge  district 
court  under  26  U.9.C.  6  2281). 

12.  996  VS.  464  (1946). 
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could  distinguish  at  all  between  men  and  women  in  licensing  bar- 
tenders: 

Michigan  could,  beyond  question,  forbid  all  women  from  work- 
ing behind  a  bar.  This  is  so  despite  the  vast  changes  in  the  social 
and  legal  position  of  women.  The  fact  that  women  may  now  have 
achieved  the  virtues  that  men  have  long  claimed  as  their  preroga- 


 —  mm  HJUUUUU  W.  UtC  IKIUUT 

traffic  ....  The  Constitution  does  not  require  legislatures  to 
reflect  sociological  insight,  or  shifting  social  standards,  any  more 
that  it  requires  them  to  keep  abreast  of  the  latest  scientific  sun- 
dards.1* 

Having  reaffirmed  the  doctrine  of  woman's  separate  place.  Justice 
Frankfurter  had  no  difficulty  finding  a  "basis  in  reason"  for  the  Mich- 
igan  statute:  the  legislature  might  believe  that  "moral  and  social  prob- 
lems" would  be  less  when  no  females  except  wives  and  daughters  of 
male  bar  owners  were  permitted  to  be  bartenders."  The  Goesatrt  case 
thus  employed  the  "reasonable  classification"  test  in  considering  chal- 
lenges to  sex-based  legislation  under  the  Equal  Protection  Clause;  the 
plaintiff  had  the  burden  of  overcoming  a  strong  presumption  that  the 
sex  classification  was  valid  and  showing  that  it  was  in  some  way  "arbi- 
trary" and  "unreasonable."  In  announcing  such  a  passive  standard  of 
equal  protection  review,"  the  Court  delegated  to  state  legislatures  al- 
most complete  discretion  in  their  treatment  of  women's  basic  rights— a 
discretion  which  was  considered  intolerable,  at  the  time  Goesaert  was 
decided,  with  regard  to  many  other  groups  in  the  population.1* 

While  Justice  Frankfurter's  off-hand  dismissal  of  women's  basic  civil 
right  to  engage  in  an  occupation  might  seem  outrageous  today,1'  the 

II  U.  at  406 40. 

•!*"««•  <«"»■'«•  <*  •»»  "taaaonabk  claaHcatlon**  tttttjincT  the  toval 
tartactlwi  Chute,  tea  Dntlopmtnti  in  tkt  Uw—tsml  PnttttioT  SitUn .  lX 

cu£on  of  Cmmt*  cut  be  latmd  In  Not*.  MfHLtTt.  lKJ« :  lSS55s 

^•'"fHf^         ot  «eh*oo  at  pm^'fro. 

*»  *t  California  Sttprt-M  Coartl  dtooMlen  of  EmmmT ». cErVanT MUtr  v 
Or«gm  In  Sail'cr  Inn.  Inc.  v.  Rirb*.  —  Cat  Sd  — .  4SS  9 Jd  529.  SSt  n  1 5Sa  Sl  antrM* 
9»  n  .3  (Iff7l).  C/.  McCrimatonv.  ft*,,  -  Kf        »{  W$D.  I*  WO); ?&£ 
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Supreme  Court  has  never  seriously  re-examined  its  assumption  pi 
woman's  separate  place  and  the  equal  protection  doctrines  that  flow 
from  it.  In  Hcyt  v.  florid*?*  the  most  recent  Supreme  Court  case  to 
give  extended  consideration  to  women's  constitutional  rights,  the  Court 
upheld  a  Florida  statute  which  excluded  women  from  jury  service  un- 
less they  voluntarily  applied.  Justice  Harlan's  opinion  for  the  Court 
followed  closely  the  reasoning  of  Goemtt,  and  even  barkened  back  to 
justice  Bradley's  concurrence  in  Brtdwtll  v.  Illinois  almost  ninety  years 
before.  v 

[W]e  [cannot]  conclude  that  Florida's  statute  is  not  "based 
on  some  reasonable  classification/'  and  that  it  is  thus  infected 
with  unconstitutionality.  Despite  the  enlightened  emancipation 
of  women  from  restrictions  and  protections  of  bygone  years,  and 
their  entry  into  many  parts  of  community  life  formerly  considered 
to  be  reserve*!  |o  men,  woman  is  still  regarded  as  the  center  of 
home  and  fauily  life.  We  cannot  say  that  it  is  constitutionally 
impermissible  for  a  State,  acting  in  pursuit  of  the  general  welfare, 
to  conclude  that  a  woman  should  be  relieved  from  the!  civic  duty 
of  jury  service  unless  she  herself  determines  that  suctj  service  is 
consistent  with  her  own  special  responsibilities.1* 


Supporters  of  equal  rights  for  women 


in  the  1960's  relied  heavily 


on  the  possibility  that  the  Supreme  Cc  urt  would  at  last  reject  its 
assumption  of  woman's  separate  place  and  the  related  reasonable 
classification  test,  and  apply  to  sex  differentiation  cases  the  standards 
of  strict  scrutiny  that  had  evolved  in  equal  Motection  theory.  One 
such  standard  is  the  "fundamental  interest"  t'  Under  this  formula, 
if  a  fundamental  right  is  at  stake,  differential  classification  and  treat- 
ment is  permissible  only  if  the  government  affirmatively  demonstrates 
the  most  compelling  reasons.99  A  second  standard  of  strict  scrutiny  is 
the  "suspect  classification"  formula  developed  in  cases  reviewing  the 


Tavern  ft  Grill  Owners  Ann  ?.  Borough  of  Hawthorne,  07  N.J.  ISO.  1*3*8, 170  Aid  SIS, 
W0-3I  (1(70).  For  dtecuwkm  of  these  and  other  cases  concerning  occupational  exchaJons  of 
women,  see  note  111  to/m. 
IS.  90S  UJ.  57  (1981). 

IS.  M.  at  614*.  Chief  Inane*  Warm  and  Juntas  Hack  and  Douglas  concurred  In 
,  an  ambiguous  opinion  which  Indicated  that  they  watt  not  Ming  on  the  constitutional 
iaue.  In  two  earner  casts  the  Court  had  indicated  that  the  eadawfon  of  woaaen  from 
juries  waa  cofistltutionaUy  ptrmiaribar,  aae  Strands  ?.  West  Virginia,  100  UJ.  let,  110 
(ISS0)  (dictum),  and  Far  v.  few  York,  Stt  UJ.  M,  00  (1047);  tut*  amJatrd  t.  United 
iutea.  929  U  J.  107.  19W4  (1940).  The  Court  has  agreed  lo  hear  the  leew  of  exclusion 
ef  women  from  tute  juries  again  in  Alexander  *.  Louisiana,  cert,  granted,  401  UJ.  ISO 
(Wl)  (No.  »44), 

20.  On  the  Mrundamental  Interest"  teat  am  Shapiro  v.  Thompson,  S04  UJ.  610  (1900); 
Kramer  v.  Union  free  School  District.  80S  UJ.  nil.  020-90  AM).  For  diatuawon  aae 
Dtvtlopminti—Sqml  Pn**Hml  *pf*  note  IS,  at  llftttS,  \W4\i  Nose,  autre  nose  S, 
*  HAtv.  U  luTat  IS0M7.  1 
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state  laws  based  oil  racial  distinctions.  The  rule  here  it  that  any  classifi- 
cation based  on  race  is  strongly  suspect,  "bears  a  heavy  burden  of  jus- 
tification/' and  "will  be  upheld  only  if  it  is  necessary,  not  merely 
rationally  related,  to  the  accomplishment  of  a  permissible  state 

icy.'" 

The  fundamental  interest  and  suspect  classification  doctrines  operate 
to  cancel  the  normal  presumption  of  constitutionally  and  to  put  a 
heavy  burden  on  the  government  to  justify  the  differential  treatment. 
They  are  therefore  more  powerful  weapons  against  discrimination  than 
the  "reasonable  classification9'  test.  Yet  both  doctrines  are  seriously 
deficient  as  instruments  for  achieving  equal  rights  for  women.  The 
fundamental  interest  test  applies  only  where  the  particular  right 
claimed  tb  be  infringed  is  a  "fundamental"  one,  and  the  Court  has 
been  torn  with  disagreement  over  what  kinds  of  rights  and  interests 
are  embraced  within  this  category  of  special  constitutional  protection." 
Hence  the  fundamental  interest  test  might  not  be  applied  to  many 
important  areas  in  which  women  are  treated  differently  from  men, 
such  as  the  right  to  work  overtime  or  to  obtain  damages  for  loss  of 
consortium.  The  suspect  classification  test  provides  a  potential  basis 
for  more  comprehensive  protection  against  sex  discrimination;  under 
its  operation,  sex-based  classifications  would  be  considered  "suspect" 
and  subjected  to  strict  judicial  scrutiny.  Bui  because  this  doctrine  al- 
lows the  government  to  justify  evenL  suspect  classification  by  "com- 
pelling reasons,"  it  would  permit  sortie  classifications  based  on  sex  to 
survive."  Thus  this  standard  too  wduld  not  guarantee  an  effective 


inort  women  from  bartending  on  the  grounds  that 

classifications  based  upon  tea  should  be  treated  at  suspect  tea,  like  race  ami 

lineage,  ia  an  immutable  trait,  a  itatui  Into  which  the  da*  members  are  locked  by  th< 
accident  of  birth.  What  differentiate*  sex  from  nonautpcer  statute**  such  as  Intel 


ttOCCt. 

lineage,  la  an  immutable  trait,  a  itatui  Into  which  the  daat  members  are  locked  by  the 

nth  as  Intel* 
clani  Scat  Ions 

h  ihat  the  characteristic  frequently  bears  no  relation  tcT  the  ability  to  perform  or 
contribute  to  society. 

Sailer  Inn.  Inc.  v.  Rlrbf.  —  CaL  Sd  — .  486  FA1  5X9.  559 40.  96  Cal.  Rptr.  529.  559-40 
(1971V  The  suspect  clsaafrVstlon  doctrine  was  also  used  In  striking  down  heavier  criminal 
penalties  for  women  than  for  men  In  United  States  tx  ttl  Robinson  v.  York.  SSI  F.  Supp. 
ft/ 14  (D.  Conn.  1968).  discussed  In  note  240  m/r«. 

22.  Srr.  *f ..  Wyman  v.  James.  400  VS.  909  (1971).  Id.  at  55S  (Marshall.  J.,  dissenting); 
Dandridge  v.  Williams.  907  VS.  471  (1970).  id.  at  SOS  (Marshall.  L  dissenting);  Kramer  v. 
Union  Free  School  District.  995  VS.  621  (1909).  id.  at  654  (Stewart.  J.,  dissenting); 
Shapiro  v.  Thompson.  994  VS.  618  (1909).  id.  at  055  (Harlan.  J.,  dissenting)* 

2i   A*  is  pointed  out  in  Note,  supra  note  9.  94  Has*.  L.  Rtv.  at  1509*%  the  number 
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system  of  equality  which,  as  we  shall  argue,  demands  the  efiminaikm 
of  all  such  classifications." 

The  theoretical  problems  of  achieving  equal  rights  for  women 
through  judicial  interpretation  of  the  Equal  Protection  Clause  are 
matched  by  serious  practical  difficulties.  Whatever  hopes  were  held 
in  the  1960's  that  the  Supreme  Court  would  adopt  stricter  standards 
in  sex  differentiation  cases  have  been  undermined  fay  its  recent  deci- 
sion in  Willi***  v.  McNmir"  Wittmm  involved  a  challenge  to  sex 
segregatjon  in  the  state  university  system  of  South  Carolina.  Under 
state  law  all  the  universities  in  that  system  admit  both  male  and  fe- 
male students  except  two:  the  Citadel,  primarily  a  military  school, 
is  open  only  to  men,  and  Winthrop  College,  "a  school  for  young 
ladies/'  permits  only  women  to  be  regular  degree  candidates.  A  group 
of  mala  challenged  the  sex  restriction  of  Winthrop  College  on  equal 
protection  grounds.  A  three-judge  court  dismisMd  their  suit,  applying 
the  reasonable  classification  test  and  finding  that  the  classification 
was  not  "without  any  optional  justification."*  The  Supreme  Court, 
without  hearing  argument  and  without  opinion,  affirmed"  This  sum- 
mary disposition  of  the  cade,  even  more  peremptory  than  in  Gtaeerf , 
suggests  that  the  Court  is  not  about  to  impose  strict  standards  of  re* 
view  in  sex  classification  cases.19 

Nor  does  a  strong  movemtnt  for  the  application  of  stricter  equal 
protection  standards  seem  to  be  emerging  from  decisions  in  the  lower 


and  kind  of  erxbaaed  claaaitatlooe  which  would  be  upheld  under  a  unpad  daariScitfon 
uandard  depend  on  the  burden  of  InaUScatJon  which  the  Court  require*  the  atate  to  bear. 

-»      —        -   -  ^   ■■  •         miAW  *   lk«  i  rffmiin 


If  the  Court  require*  the  atatt  to  d*axoneuate  a  "perfect  autdr  between  the  category 
"woaaan"  and  the  legnlative  purpoae  (*uth  aa  pmanllaf  Job-related  injuriea),  few  (If  any) 
arx-baetd  lawa  would  survive  cotwdtutlonal  review.  If,  on  the  other  hand,  the  Court 
edopta  a  "baJandnf"  approach,  and  weifJai  the  extent  of  legletative  "mismatch"  a| 
the  administrative  Inconvenience  of  aboBahlng  the  law,  the  rettilu  would  be  far  nore 
favorable  to  aex-baeed  damitaUone.  Sat  id.  at  ISII-IS. 
.  M.  See  pp.  m  9*  m/ra. 


».  401  K*.  SSI  (1971),  offr  91*  r.  Supp.  194  (DAC.  1990). 
28.  316  r.  Supp.  194, 19S  (DJ.C  1970). 
27.  401  US.  SSI  (1971). 


tS.  The  Court  la  continuing ,  however,  to  examine  sex  classification*  in  certain  con* 
texte,  h  recently  granted  review  in  caaaa  whkh  ralae  iawea  of  am  discrimination  In 
connection with  child  custody,  In  re  Stanley.  4S  HI  Sd  13*  SS6  N.EJd  SI4  (1979), 
cert,  framed  tub  nom.  Stanley 'i         *    —  — -  —    —  ~. 


ly  v.  ItUnolt,  400  UA  ISOS  (1971)  (No.  S7S0)>  Marinlatradon 
of  estates.  Heed  v.  Reed,  90  Idaho  SI  I.  4SS  P  Jd  SSS  (1970),  Ore*,  furii.  noted,  401  VX 
— *  ......  .  —  Jualaai  of  women  from  jury  venire  Hata,  Stale  v.  Alexander, 


9S4  (1971)  (No,  410);  and  exclusion  of  women  from  jury  venire  Hata,  Stale  v.  Alexander, 
395  La.  941.  ttf  So.  Sd  SOI  (IS70),  cert.  pmUd  tub  num.  Alexander  v.  LouWana,  401 
US.  9)0  (1971).  The  Court  ha*  ako  agroed  to  review  two  caasa  Involving  the  imposition 
on  women  of  their  hutbanoY  debts  In  community  property  Mate*.  Sao  Perm  v.  Campbell, 
411  fid  019  (9th  dr.  1970),  ceri.  granted,  400  uVoiT(l9N)  (Na.  SI7S)  (challenging  the 
niependon  of  an  Arlaona  woman's  driver'*  Meaner  and  car  regratrathn  far  debta  anatng 
from  an  accident  while  her  huaband  wm  driving  the  community  car);  Mitchell  v.  Com- 
mlaaioner,  4S0  TM  1  (Sth  Or.  1970).  cert.  granted  tub  nom.  United  States  v.  MitcheO, 
400  UJ.  1000  (1971)  (No.  790)  (woaaan't  liability  for  huaband'*  federal  Income  tax). 
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federal  and  state  courts.  In  recent  yean  tome  federal  and  state  courts 
have  struck  down  legislation  or  other  official  action  establishing  more 
severe  criminal  penalties  for  women  than  for  men,  providing  for 
total  exclusion  of  women  from  jury  service,  discriminating  in  the  ad- 
mission of  women  to  the  principal  state  university,  excluding  most 
women  from  bartending,  approving  the  refusal  to  serve  women  at  a 
bar,  and  disallowing  suits  by  women  for  loss  of  consortium."  On  the 
other  hand,  federal  and  state  courts  have  also  upheld  differences  in 
social  security  benefits,  exclusion  of  women  from  juries,  exclusion  of 
women  from  compulsory  service  in  the  military,  differences  in  the  age 
of  majority,  and  incapacity  to  sue  for  loss  of  consortium."  Some  of  the 
language  used  in  the  decisions  is  more  sympathetic  to  women's  rights 
than  that  of  the  Supreme  Court.  But  most  of  it  follows  the  same  nine- 
teenth century  view  of  women's  status  and  function  in  society.  There 
are  no  signs  of  theoretical  or  practical  developments  that  would  sweep 
the  Supreme  Court  iff  a  bold  new  direction. 

On  this  state  of  affairs  one  cannot  say  that  the  possibility  of  achieving 
substantial  equality  of  rights  for  women  under  the  Fourteenth  and 
Fifth  Amendments  is  permanently  foreclosed.  But  the  present  trend 
of  judicial  decisions,  backed  by  a  century  of  consistent  dismissal  of 
women's  claims  for  equal  rights,  indicates  that  any  present  hope  for 
large-scale  change  can  hardly  be  deemed  realistic. 


29.  Collections  of  Judicial  decisions  on  the  validity  of  sex-based  laws  may  be  found  In 

PKESIDlNrt  COMMIMION  ON  Tttt  STATUS  Off  WOMB*.  RtfOtT  09  TM1  GoifMCTIS  ON  CfffL 

ami  Political  Rkjwh.  Appendix  B.  47*77  (IMS):  Kanowiti.  tupr*  note  2.  at  14941; 
Crmier.  ContlitutlonoHty  of  DUcrimimtton  Baaed  on  Sex,  18  BomN  U.L.  Rtv.  729  (19X1); 
Note.  St*.  PiKTimtmtion,  end  th*  Constitution.  %  Stan.  L.  Rev.  SSI  (1930);  Note.  Clint- 
fietUtm  on  tht  ftajfe  of  Sex  end  lot  IH4  CMl  night*  Act.  50  low  A  L.  Bur.  77S  (1965). 
The  caiet  referred  to  in  the  text  aa  striking  down  discriminatory  tawt  Include:  United 
States  ex  re/.  Robinson  v.  York.  2SI  F.  Supp.  S  (D.  Conn.  I9SS).  and  Commonwealth  v. 
Daniel.  490  Pa.  642.  249  AM  400  (I9SS)  (criminal  penalties);  WbUe  v.  Crook.  291  F. 
Supp.  401  (M.D.  Ala.  1906)  (Jury  service);  Rlrsteln  v.  Rector  and  Visitors  of  the  University 
of  Virginia.  909  F.  Supp.  1*4  (E  D.  Va.  1070)  (admission  to  university);  Sall'er  Inn.  Inc. 
v.  Kirhy.  -  Cal.  9d  — .  48ft  F.2d  529. 99  Cal.  Rptr.  ?29  (1971)  (exclusion  from  bartending). 
HiscuMcd  in  note  21  supra;  Seidcnberg  v.  McSorley'e  Old  Ale  House.  Inc.  SOS  F.  Supp. 
1259  (S.D.N.Y.  1909)  and  917  F.  Supp.  599  (S.D.N.Y.  1970)  (service  at  bar);  Kumnkf  v. 
Baltimore  *  Ohio  R.R..  274  F.  Supp.  ISO  (N.D.  111.  1907)  (loss  of  consortium).  €/.  Menfrf- 
koch  v.  Industrial  Welfare  Common.  487  IM  509  (9th  Cir.  1071),  discussed  in  note  II 
tupr*. 

90.  The  cases  referred  to  in  the  text  as  upholding  discriminatory  laws  Include: 
Grttenwatd  v.  Gardner.  890  F.2d  591  (2d  Cir.  I90S).  cert,  denied.  999  VS.  992  (1968)  (<odal 
security  benefit*):  State  v.  Hall.  IS7  So.  Id  SSI  (Mtos.  1905),  opponl  dismiuid,  985  U.9.  90 
(1950)  (jury  lervice);  United  States  v.  St.  Clair.  191  F.  Supp.  Ill  (3J).N.Y.  1900)  and 
United  States  v.  Dorris.  919  F.  Supp.  1900  (W.D.  Pa.  1970)  (Selective  Service);  Jacobson 
v.  fenhart.  90  III.  2d  225.  195  N.Md  098  (1904)  (age  of  majority);  Mlsktinas  v.  Union 
Carbide  Corp.  599  PJd  847  (7th  Or.  1908),  cerf.  rffmVd,  S99  UJ.  IMS  (1909)  (consortium). 
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B   Pitc*mtal  Revision  of  Existing  Laws 

» . 

Over  the  yean,  some  proponents  of  women's  rights  have  thought 
sex  diicriinination  could  be  ended  most  effectively  if  legislatures  pre- 
pared women  and  men  gradually  for  equality  by  a  series  of  step-by-step 
reforms.  There  is  no  constitutional  obstruction  to  the  elimination  of 
discrimination  in  our  legal  system  by  the  piecemeal  revision  or  repeal 
of  existing  federal  and  state  laws.  However  such  suggestions  un- 
realistically  assume  a  delicacy  and  precision  in  the  legislative  process 
which  has  no  relatibnship  to  actual  legislative  capability.  More  im- 
portantly, the  process  is  unlikely  to  be  completed  within  the  lifetime 
of  any  woman  now  alive.  Such  a  method  requires  multiple  actions  by 
fifty  state  legislatures  and  the  federal  congress,  by  the  courts  and  execu- 
tive agencies  in  each  one  of  these  jurisdictions,  and  by  similar  govern- 
ment authorities  in  numerous  political  subdivisions  as  well.  This 
government  machinery  would  have  to  be  mobilized  to  repeal  or  modify 
the  statutes  and  practices  in  scores  of  different  areas  where  unequal 
treatment  now  prevails.  To  be  comprehensive  such  efforts  would  re- 
quire a  tremendously  expensive,  sophisticated,  and  sustained  political 
organization,  both  nationally  and  within  every  state  and  locality.  Cam- 
paigns to  change  the  laws  one  by  one  could  drag  on  for  many  years, 
and  perhaps  in  some  areas  never  be  finished- 
Even  if  it  were  possible  to  mobilize  the  nation's  political  machinery, 
legislative  change  alone  would  fail  to  provide  an  adequate  foundation 
for  the  attainment  of  full  legal  equality  for  women.  Any  plan  for 
eliminating  sex  discrimination  must  take  into  account  the  large  role 
which  generalized  belief  in  the  inferiority  of  women  plays  in  the 
present  scheme  of  subordination.  As  noted  above,  there  is  need  for  a 
single  coherent  theory  of  women's  equality  before  the  law,  and  for  a 
consistent  nationwide  application  of  this  theory.  This  is  scarcely  pos- 
sible through  legislative  change  alone,  for  the  creation  of  basic  policy . 
would  be  divided  among  multiple  federal,  state,  and  local  agencies.11 
Moreover,  so  long  as  they  believe  the  laws  against  discrimination 
are  subject  to  derogation  at  the  option  of  the  current  legislature,  many 
individuals  and  institutions  will  not  undertake  wholeheartedly  the 
far-reaching  changes  which  genuine  sex  equality  requires.  An  un- 


91.  For  a  discussion  of  the  limits  of  Congressional  power  to  prohibit  ttx  discrimination 
|n  arm  traditionally  reserved  to  the  state*  such  at  Inheritance,  domestic  relations,  and 

CrUBinal  Uw.       Not*,  tutovm         i  MA  tlitv  f  •»  iriji  tm 


"  ,  ~  i. -mi *.%/..»••  7  ickttcu  w  inv  itaicsi  men  u  innenuince, 
criminal  law,  see  Note,  $upr*  note  I,  S4  Haw,  L.  Wx9.  at  ISltlS. 
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ambiguous  mandate  with  the  prospect  of  permanence  is  needed  to 
assure  prompt  compliance. 

In  essence,  piecemeal  legislative  reform  is  what  has  been  going  on 
for  the  past  century.  Considered  realistically,  this  approach,  at  least  by 
itself,  simply  lacks  the  breadth,  coherence,  and  economy  of  political 
effort  necessary  for  fundamental  change  in  the  legal  position  of  women. 

C.   The  Case  for  a  Constitutional  Amendment 

If  expansion  of  the  Equal  Protection  Clause  and  piecemeal  legislation 
will  not  result  in  effective  action,  there  remains  the  third  alternative: 
a  new  constitutional  amendment  Passage  of  a  new  amendment  is  a 
serious  and  difficult  step,  but  we  believe  that  it  is  a  sensible,  necessary 
means  of  achieving  equal  rights  for  women.  A  major  reform  in  our 
legal  and  constitutional  structure  it  appropriately  accomplished  by  a 
formal  alteration  of  the  fundamental  document.  Claims  of  similar 
magnitude,  such  as  the  right  to  be  free  from  discrimination  on  account 
of  race,  color,  national  origin,  and  religion,  rest  on  a  constitutional 
basis.  The  amending  process  is  designed  to  elicit  national  ratification 
for  changes  in  basic  governing  values,  and  those  who  led  that  the 
Supreme  Court  has  gone  too  far  in  recent  years  in  effectuating  constitu- 
tional change  through  interpretation  should  especially  welcome  the 
amending  process. 

Many  of  the  reasons  why  piecemeal  legislation  is  inadequate  are 
also  positive  advantages  in  proceeding  by  amendment  The  major 
political  action — passage  and  ratification  of  the  Amendment— can  be 
accomplished  by  a  single  strong  nationwide  campaign  of  limited  dura- 
tion. Once  passed,  the  Amendment  will  provide  an  immediate  mandate, 
a  nationally  uniform  theory  of  sex  equality,  and  the  prospect  of  perma- 
nence to  buttress  individual  and  political  efforts  to  end  discrimination. 
The  political  and  psychological  impact  of  adopting  a  constitutional 
amendment  will  be  of  vital  importance  in  actually  realizing  the  goal 
of  equality.  Discriminatory  laws,  doctrines,  attitudes  and  practices  are 
set  deep  in  our  legal  system.  They  are  not  easily  dislodged.  The  ex- 
pression of  a  national  commitment  by  formal  adoption  of  a  constitu- 
tional amendment  will  give  strength  and  purpose  to  efforts  to  bring 
about  a  far-reaching  change  which,  for  some,  may  prove  painful. 

There  ate  likewise  strong  reasons  for  developing  a  consistent  theory 
and  program  for  women's  equality  under  the  aegis  of  an  independent 
Equal  Rights  Amendment,  rather  than  by  judicial  extension  of  the 
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Equal  Protection  Clause.  An  amendment  that  dealt  with  all  sex  dis- 
crimination, and  only  sex  discrimination,  corresponds  roughly  to  the 
boundaries  of  a  distinct  and  interrelated  set  of  legal  relationships.  As 
already  noted,  woman's  status  before  the  law  in  one  area,  such  as  em- 
ployment,  relates  both  practically  and  theoretically  to  her  status  in 
other  areas,  such  as  education  or  responsibility  for  family  support. 
Coming  to  grips  with  the  dynamics  of  discrimination  against  women 
requires  that  we  recognize  the  indications  of,  the  excuses  for,  and  the 
problems  presented  by  women's  interior  status.  An  understanding  of 
these  dynamics  in  any  one  field  informs  and  enlightens  understanding 
of  sex  bias  elsewhere  in  the  law.  Thij  is  because,  in  the  past,  the  legal 
and  social  systems  have  been  permeated  with  a  sometimes  inchoate, 
but  nevertheless  pervasive,  theory  of  women's  inferiority. 

Moreover,  the  achievement  of  equality  under  the  law  for  women 
presents  it*  own  special  problems.  These  problems  differ  in  many  ways 
from  those  involved  in  eliminating  discrimination  in  other  spheres 
where  equal  protection  theory  has  been  applied.  They  are  closest  to 
those  which  are  raised  in  the  area  of  race  discrimination.  Yet  even  here 
there  are  significant  differences.  Women  are  not  residentially  segre- 
gated from  men.  The  socio-economic  connections  which  link  different 
aspects  of  sexism  are  not  necessarily  the  same  as  those  that  link  the 
many  facets  of  racism.  Women  are  a  majority,  not  a  minority;  thus, 
changes  in  the  status  of  women  may  affect  most  of  the  population, 
rather  than  a  small  part.  Furthermore,  without  a  constitutional  man- 
date, women's  status  will  never  be  accorded  the  special  concern  which 
race  now  receives  because  of  the  history  of  the  Fourteenth  Amendment. 
For  these  reasons  it  is  important  to  have  a  constitutional  amendment 
directed  to  this  specific  area  of  equality,  out  of  which  a  special  body 
of  new  law  can  be  created. 

The  adoption  of  a  constitutional  amendment  will  also  have  effect* 
that  go  far  beyond  the  legal  system.  The  demand  for  equality  of  rights 
More  the  law  is  only  a  part  of  a  broader  claim  by  women  for  the 
elimination  of  rigid  sex  role  determinism.  And  this  in  turn  is  part 
of  a  more  general  movement  for  the  recognition  of  individual  potcn- 
tial,  the  development  of  new  sets  of  relationships  between  individuals 
and  groups,  and  the  establishment  of  institutions  which  will  promote 
the  values  and  respect  the  sensibilities  of  all  persons.  Adoption  of  an 
Equal  Rights  Amendment  would  be  a  sign  that  the  nation  is  prepared 
to  accept  and  support  new  creative  forces  that  are  stirring  in  our  society. 
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II.  The  Development  in  Congress  of  Che  Current  Proposal 

The  call  for  an  Equal  Righto  Amendment  is  not  new  in  1971.  The 
Amendment  has  been  introduced  in  every  Congress  since  1928,  and  has 
been  given  serious  consideration  on  four  occasions;  1946,  1950,  1953, 
and  1970.  The  Congressional  debates  and  action  on  those  occasions 
suggest  that  while  there  has  often  been  strong  support  for  an  amend* 
mem  to  secure  equal  rights  for  women,  there  has  also  been  doubt 
and  disagreement  about  the  concept  of  "equality"  and  about  the 
Amendment's  consequent  impact  on  existing  laws  and  institutions.  To 
some  extent,  this  confusion  or  failure  to  suite  clearly  the  meaning  and 
effect  of  the  Amendment  may  have  been  due  to  political  rather  than 
intellectual  considerations.  In  a  virtually  all  male  Congress,  at  a  time 
when  consciousness  in  this  country  about  women's  rights  was  low, ; 
the  proponents  may  have  wisely  refused  to  be  too"  explicit  about  the 
laws  and  institutions  the  Amendment  would  reach.  Whatever  the  rea- 
son, however,  the  debates  reveal  recurring  uncertainty  about  two 
questions  in  particular:  how  absolute  is  the  Amendment's  central 
principle  that  "equality  of  rights  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  State  on  account  of  sex;"  and  should 
the  Amendment  explicitly  exempt  certain  kinds  of  laws  from  its  basic 
principle?" 

The  absoluteness  of  the  Amendment's  substantive  provisions  (which 
have  remained  unchanged  since  1943)  was  questioned  when  the  Senate 
first  debated  the  Amendment  in  1946.  Although  the  proponents  stood 
for  unified  treatment  of  men  and  women  in  the  majority  of  cases, 
they  wanted  to  create  some  exceptions.  As  Senator  Pepper  said, 
"[s]ome  of  us  want  this  record  beyond  any  question  of  doubt  to  be 
distinct  that  we  believe  that  this  amendment .  .  .  would  not  deprive 
the  legislatures  or  the  Congress  of  the  power  to  make  reasonable 
classifications  in  the  protection  of  women.""  However,  the  proponents 
were  unable  to  translate  this  policy  into  concrete  guidelines  which 
could  distinguish  "reasonable"  from  "unreasonable"  classifications. 

The  question  of  whether  exceptions  should  be  explicitly  written  into 
the  Amendment  was  raised  when  the  Senate  next  debated  the  Amend* 
ment  in  1950  and  1953.  On  both  occasions  Senator  Hayden  succeeded 

St  Ttili  section  dealt  with  a  tew  Antral  theoretic*)  Issues  which  haft  psjsjassal 
throughout  the  debates  on  the  Amendment;  It  la  not  a  detailed  account  of  the  formal 
legislative  hiitory  of  the  Amendment.  References  to  the  resolutions,  bearings,  reports, 
and  debates  on  the  Amendment  an  given  In  a  cable  In  an  Appendix  to  this  article. 

SS.  99  Cono.  Hie.  9SIS  <IM6). 
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in  amending  the  Equal  Righto  Amendment  to  provide  that  "[t]he 
provisions  Af  this  article  shall  not  be  construed  to  impair  any  rights, 
benefits,  or  exemptions  conferred  by  law  upon  persons  of  the  female 
iex."M  Senator  Hayden  felt  that  women,  in  order  to  be  equal,  needed 
more  and  different  "rights"  than  men  possessed  He  denned  "rights" 
of  women  to  mean  only  the  benefit*  and  privileges  of  citizenship;  the 
duties  of  citizenship,  in  contrast,  women  could  not  be  expected  to  per- 
form. The  proponents  of  the  Equal  Rights  Amendment  failed  to  coun- 
ter this  conception  of  a  dual  legal  system  with  an  alternative  view  that 
men  and  women  should  have  equality  on  the  same  terms.  As  limited  by 
Senator  Hayden's  resolution,  the  Equal  Rights  Amendment  passed  the 
Senate  in  both  1950  and  1953,  but  the  House  did  not  follow  up  on  the  / 
Senate's  action.*1 

\ jUTie  related  issues  of  absoluteness  and  exceptions  which  were  promi- 
nent in  the  earlier  debates  arose  again  in  the  very  different  theoretical 
and  politic*]  context  of  1970.  The  work  and  support  of  the  Citizens' 
Advisory  Council  on  the  Status  of  Women,  and  other  organizations, 
provided  the  Amendment's  sponsors  in  the  91st  Congress  with  a  more 
coherent  approach  than  had  previously  been  articulated.  Representative 
Martha  Griffiths  and  Senators  Birch  Bayh  and  Marlow  Cook  presented 
the  Amendment  as  a  broad  mandate  for  the  unified  treatment  of  wo- 
men and  men;  the  only  qualifications  of  the  principle,  they  suggested, 
would  be  based  on  compelling  social  interests,  such  as  the  protection 
of  the  individual's  right  of  privacy  and  the  need  to  take  into  account 
objective  physical  differences  between  the  sexes**  There  was  some  dis- 
agreement among  the  proponents,  however,  about  the  concrete  impact 
of  the  Amendment  on  existing  laws,  particularly  the  Selective  Service 
Act,  and  in  this  area  the  traditional  debate  about  absoluteness  and 
exceptions  reappeared.  Representative  Griffiths  said  In  the  House  that 
under  the  Equal  Rights  Amendment  women  would  be  required  to 
terve  in  the  Armed  Forces,  though,  as  is  true  of  men,  only  in  positions 
for  which  they  were  fitted."  Senator  Bayh,  sensing  strong  opposition 
in  the  Senate  to  the  drafting  of  women,  argued  that  the  Amendment 

H  9S  Cono.  Rte  7SS  (1980). 
It*r  , ,;P  J^?-  Senator  Kenam  prppoMd  that  anal  ritfcu  be  attained  through  labia- 
Mon  rather than  amendment.  He  ofered  a  bit)  wnkh  Wort)  have  crated  ■  commg*m 
•hSni  ^Lto•",  'EL1*0*  £  900*r?t<  ****         then  take  action.  The  Mandate 
5K,&  ^5  i!  aUnd  6c  the  formulation  of  Jaw.  woald  haw  permitted  protect 

n.  fie  Oono.'  tUc^is-iM  (daily  ed.  Aa*  ML  1170). 
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would  allow  Congress  to  exempt  women  from  military  service  on  the 
ground  of  "compelling  reasons"  of  public  policy."  Senator  Sam  Ervin 
was  not  convinced,  and  successfully  offered  an  amendment,  in  the 
tradition  of  Senator  Haydcn's  limitation*,  providing:  "This  article 
shall  not  impair,  howeVer,  the  validity  of  any  law  of  the  United  States 
which  exempt*  women  froni  compulsory  military  service."*  Although 
the  Equal  Rights  Amendment  had  passed  overwhelmingly  in  ihc 
House,  acceptance  of  the  Ervin  amendment  in  the  Senate  effectively 
blocked  linal  passage  dliring  the  91st  Congress.* 

The  long  and  frustrating  history  has  left  many  points  in  uncer- 
tainty. All  the  issues  have  never  been  raised  in  any  one  year,  and  while 
there  may  have  been  consensus  on  a  point  in  one  debate,  it  often 
vanished  When  the  issue  was  discussed  again  years  later.  The  articula- 
tion of  a  clear  and  cohesive  position  on  the  meaning  and  impact  of 
the  proposal,  which  would  furnish  a  basis  for  legislative  debate  and 
provide  a  guide  to  future  interpretation,  has  not  emerged  from  prior 
Congressional  consideration  of  the  Equal  Rights  Amendment.  We  turn, 
therefore,  to  a  consideration  of  the  basic  legal  principles  which  the 
Amendment,  as  presently  conceived,  must  be  deemed  to  establish  in 
our  constitutional  structure. 

III.  The  Constitutional /Framework 

The  Equal  Rights  Amendment  embodies  fundamental  principles 
which  are  derived  frorai  the  purposes  the  Amendment  is  designed  to 
achieve,  the  operational  conditions  necessary  to  attain  those  objectives, 
and  the  existing  context  of  constitutional  doctrine.  It  is  not  possible 
here  to  do  more  thart  examine  these  principles  in  a  general  and  pre- 
liminary way.  They  can  be  fully  developed  only  by  the  usual  process/ 
of  constitutional  adjudication/1 


98.  116  Corns.  Rrc.  17541  (tlally  cd.  Oct.  7.  1070):  110  Cone.  Ric.  17792  (daily  ed.  Oct. 
12.  1970) 

S'J.   110  Conc.  Ric.  17780-81  (dally  cd.  Oct.  12.  IW0). 

40.  It  U  interesting  to  note  that  thb  Issue,  which  proved  to  decisive  and  destructive 
of  the  Amendment  In  1970,  had  been  discussed  and  roroMcred  settled  among  the  pro- 
ponents in  the  1990  debate.  Senator  Cain,  a  supporter,  had  said  that  the  Amendment 
would  mnn  that  women  would  be  drafted  snd  assltned  Jobs  based  on.  their  individual 
opacity  ami  the  needs  of  the  country.  90  Cong,  ftsc.  76MI  (1080).  With  a war  just 
behind  them  and  the  specter  of  an  atomic  one  facing  them.  Congress  could  foresee  a  need 
for  women  in  the  armed  forces.  Now  the  Idea  of  compuuory  military  seWlce  for  women 
terms  outrageous  to  some  senators.  m  \ 

41.  DlKUttloni  of  the  legal  foundations  of  equal  rights  for  women  Which  we  have 
found  particularly  helpful,  and  upon  which  we  have  attempted  to  build\ln  this  article. 
Include  Murray  *  Eastwood,  /ant  Crow  anst  ihi  Uw:  Sex  DitcriminttUm  Wast  TMt  87/. 
54  tiro.  W.ww.  r.  Arv.  232  (1985);  Cnnscns'  Aovrvoav  Council  on  Tit^Jrraiym  ov  Women, 
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Equal  Rights  for  Women 

A.   The  Basic  Principle 

The  basic  principle  of  the  Equal  Rights  Amendment  is  that  sex  is 
not  a  permissible  factor  in  determining  the  legal  rights  of  women,  or 
of  men.  This  means  that  the  treatment  of  any  person  by  the  law  may 
not  be  based  upon  the  circumstance  that  such  person  is  of  one  sex  or 
the  other.  The  law  does,  of  course,  impose  different  benefits  or  different 
burdens  upon  different  members  of  the  society.  That  differentiation 
in  treatment  may  rest  upon  particular  characteristics  or  traits  of  the 
persons  affected,  such  as  strength,  intelligence,  and  the  like.  But  under 
the  Equal  Rights  Amendment  the  existence  of  such  a  characteristic  or 
trait  to  a  greater  degree  in  one  sex  does  not  justify  classification  by 
sex  rather  than  by  the  particular  characteristic  or  trait.  Likewise  the 
law  may  make  different  rules  for  some  people  than  for  others  on  the 
basis  of  the  activity  they  are  engaged  in  or  the  function  they  perform. 
But  the  fact  that  in  our  present  society  members  of  one  sex  are  more 
likely  to  be  found  in  a  particular  activity  or  to  perform  a  particular 
function  does  not  allow  the  law  to  fix  legal  rights  by  virtue  of  member- 
ship in  that  sex.  In  short,  sex  is  a  prohibited  classification. 

This  principle  is  already  widely  accepted  with  respect  to  many  ac- 
tivities. To  take  an  example,  virtually  everybody  would  consider  it 
unjust  and  irrational  to  provide  by  law  that  a  person  could  not  be 
admitted  to  the  practice  of  law  because  of  his  or  her  sex.  The  reason 
is  that  admission  to  the  bar  ought  to  depend  upon  legal  training,  com- 
petence in  the  law,  moral  character,  and  similar  factors.  Some  women 
meet  these  qualifications  and  some  do  not;  some  men  meet  these 
qualifications  and  some  do  not.  But  the  issue  should  be  decided  on 
an  individual,  not  a  group,  basis.  And  in  such  a  decision,  the  fact  of 
being  male  or  female  is  irrelevant.  This  remains  true  whether  or  not 
there  are  more  men  than  women  who  qualify.  It  likewise  would  re- 
main true  even  if  there  were  no  women  who  presently  were  qualified, 
because  women  potentially  qualify  and  might  do  so  under  different 
conditions  of  education  or  upbringing.  The  law  owes  an  obligation 
to  treat  females  as  persons,  not  statistical  abstractions. 

What  is  true  of  admission  to  the  bar  is  true  of  all  forms  of  legal 
rights.  If  we  examine  the  various  areas  of  t)%c  law  one  by  one  most 
of  us  will  reach  the  same  conclusion  in  each  case.  Sex  is  an  inadmis- 
sible category  by  which  to  determine  the  right  to  a  minimum  wage, 


VSXST^  RM,n?  AMMWiiwr  to  rat  Umn»  Statu  Comrmmofi  (1970): 

«w  ih§  Un*u  Comm.  on  th*  JudUtoy,  9I«  Cong,,  td  Sos.  0990). 
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the  custody  of  children,  the  obligation  to  refrain  from  taking  the  life 
of  another,  and  so  on.  The  law  should  be  based  on  the  right  to  a 
living  wage  for  each  person,  the  welfare  of  the  particular  child,  the 
protection  of  citizens  from  murder,  and  not  on  a  vast  overdassification 
by  lex.  / 

This  basic  principle  of  the  Equal  Rights  Amendment  derives  from 
two  fundamental  judgments  inherent  In  the  decision  to  eliminate 
disci  imination  against  women  from  our  legal  system.  First,  the  Amend- 
mem  embodies  the  moral  judgment  that  women  as  a  group  may  no 
longer  be  relegated  to  an  inferior  position  in  our  society.  They  are 
entitled  to  an  equal  status  with  men.  This  moral  decision  implies  a 
further  practical  judgment—that  stich  an  equal  status  can  be  achieved 
only  by  merging  the  rights  of  men  and  women  into,  a  "single  system 
of  equality.19  By  this  we  mean  that  the  decision  to  eliminate  women's 
historically  inferior  social  position  requires  the  prohibition  of  sex  classi- 
fication in  the  law.  We  reject/an  alternative  conception  of  "equality" 
--that  women's  separate  place  should  be  "upgraded"  in  social  status 
and  material  rewards.  As  already  noted,  such  a  dual  system,  in  which 
women  would  have  a  different  but  "equal"  status,  has  proven  to  be 
illusory.  There  is  no  reason  to  suppose  that  the  present  inferior  status 
of  women  would  materially  change  through  adoption  of  a  constitutional 
amendment  which  attempted  to  maintain  a  dual  system  of  sex-based  - 
right!  and  responsibilities. 

,  Second,  the  basic  principle  of  the  Equal  Rights  Amendment  flows 
from  the  set  of  moral  and  practical  judgments  that  have  been  made 
with  respect  to  the  fundamental  rights  of  the  individual  in  our  society. 
Classification  by  sex,  apart  from  the  single,  situation  where  a  physical 
characteristic  unique  to  one  sett  is  involved  (as  will  be  discussed  in  the 
next  subsection),  is  always  an  overclassification.  A  permissible  legis- 
lative goal  is  always  related  to  characteristics  or  functions  which  are 
or  can  be  common  to  both  sexes.  But  in  a  classification  by  sex  III  women 
or  all  men  are  included  or  excluded  regardless  of  the  extent  to  which 
some  members  of  each  sex  possess  the  relevant  characteristics  or  perform 
the  relevant  function.  Such  a  result  is  in  direct  conflict  with  the  basic 
concern  cf  our  society  with  the  individual,  and  with  the  rights  of  each 
individual  to  develop  his  or  her  own  potentiality.  It  negates  all  our 
values  of  individual  self-fulfillment. 

To  achieve  the  values  of  group  equality  and  individual  self-fulfill- 
ment.  the  principle  of  the  Amendment  must  be  applied  comprehen- 
sively and  without  exceptions.  Arguments  that  administrative  efficiency 


890 

597 

ERIC 


682 


Equal  Rights  for  Women 

or  other  countervailing  interests  justify  limiting  the  Amendment  con- 
tradict its  basic  premises. 

First,  the  decision  to  protect  the  value  of  individual  self.fulfillment 
embraces  the  judgment  that  efficiency  in  government  operations  is  not 
a  sufficient  reason  to  ignore  individual  differences.  In  other  words,  the 
government  cannot  rely  upon  the  administrative  technique  of  grouping 
or  averaging  where  the  classification  is  by  sex.  There  ate  some  situations 
where  it  is  permissible  for  the  law  $o  operate  on  the  basis  of  groups 
or  averages.  For  example,  individuals  can  be  classified  by  age— under 
21  or  over  65— even  though  there  are  individual  differences  as  to 
maturity  or  senility.41  In  such  cases  individual  rights  are  sacrificed  to 
administrative  efficiency.  But  the  Equal  Rights  Amendment  makes  the 
constitutional  judgment  that  this  is  not  acceptable  where  the  factor 
of  sex  is  concerned  Here,  whatever  the  price  in  efficiency,  the  classifica- 
tion mtut  be  made  on  some  other  bask4* 

Examples  of  this  judgment  appear  frequently  in  our  law  today. 
Thus  the  assertion  that  some  women  leave  jobs  to  marry  or  to  move 
with  their  husbands  does  not  constitute  ground  for  discrimination  on 
account  of  sex  in  government  employment  under  Executive  Order 
11478,  or  in  private  employment  under  Title  VII  of  the  Civil  Rights 
Act  of  1964."  A  balance  of  values  has  been  struck.  The  decision  has 
been  made  not  to  penalize  all  women  because  of  a  behavior  pattern 
characteristic  of  some  women.  And  any  greater  efficiency  in  a  classifica- 
tion based  on  sex,  rather  than  on  an  individual  basis,  has  been  ex- 
cluded as  a  justifying  factor.  The  Equal  Rights  Amendment  makes  the 
same  judgment,  but  on  a  broader  scale  and  in  constitutional  terms.49 

Second,  the  Equal  Rights  Amendment  embodies  the  moral  and 
practical  judgment  that  the  prohibition  against  the  use  of  sex  as  a  basis 
for  differential  treatment  applies  to  all  areas  of  legal  rights*  To  the 
extent  that  any  exception  is  made,  the  values  sought  by  the  Amendment 
are  undercut;  women  as  a  group  are  thrust  into  a  subordinate  status 


43.  But  see  Note,  Too  Old  To  Work:  Tho  ConsUtutionolity  of  Mondoton  Retirement 
«eiu,  44  S.  Cal.  L.  Rl*.  ISO  (1970). 

49.  It  iccmi  highly  probable  that,  at  to  moat  characteristics  which  the  law  takes  Into 
account,  the  differences  within  each  aex  are  greater  than  the  differences  In  average  be- 
tween the  sexes.  The  justification  for  the  Equal  Rights  Aaaendasent*  however,  stands 
without  regard  to  thit  factual  assumption 

,44.  Executive  Order  1 1478,  S  C.F.R.  ISS  (I9SS  Comp),  4t  UJ.C  |  tOOOe  (Supp*  V. 
1909),  Title  VII  of  the  Civil  Rights  Act  of  1964,  42  rS.C.  ||  SOOOe  to  SOOOe  1ft  (1964). 

45.  For  discussion  of  the  problem  sa  It  arises  In  the  determination  of  Insurance  mas 
bawd  on  statistical  differences  between  asm  and  women,  sec  Developments  to  the  Low- 
Employment  Discriminoiion  end  Titk  ftt  of  the  Cfeif  Jtteftl*  Act  oi  iW,  64  Habv.  L. 
*">  1109,  1172-76  (1971)  (hereinafter  died  as  DevilopmenZ—TUk  tii\. 
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and  w-.iicn  ai  individuals  are  denied  the  basic  right  to  be  considered 
in  terms  of  their  own  capacities  and  experience.  And,  as  noted  above, 
the  interrelated  character  of  a  system  of  legal  equality  for  the  sexes 
makes  a  rule  of  universal  application  imperative.  No  one  exception, 
resulting  in  unequal  treatment  for  women,  can  be  confined  in  its  im- 
|uct  to  one  area  alone.  Equal  rights  for  women,  as  for  races,  is  a  unity. 

A  third,  equally  decisive  consideration  leads  tortie  same  conclusion. 
There  is  no  objective  basis  available  to  courts  or  legislatures  upon 
which  differential  treatment  of  men  and  women  could  be  evaluated. 
As  already  pointed  out,  such  judgments  can  be  made  only  in  terms 
of  a  dual  system  of  rights,  the  rights  of  women  being  grounded  in  one 
set  of  values  and  the  rights  of  men  in  another.  Not  only  is  such  a 
system  inevitably  repressive  of  one  group,  but  it  affords  no  standard 
«f  comparison  between  groups.  For  example,  in  Hoyt  v.  Floridaf*  the 
Supreme  Court  accepted  a  value  system  for  women  which  viewed 
them  as  "the  center  of  home  and  family  life,"  and  undertook  to  be 
"fair"  to  women  by  excusing  them  from  jury  service,  a  "benefit"  not 
given  to  men.  Upon  what  basis  can  it  be  said,  however,  that  this  out- 
come puts  men  and  women  upon  a  level  of  "equality"?  Nor  did  the 
Court,  in  making  that  decision,  attempt  to  weigh  the  countless  other 
legal  differentiations  between  the  sexes  in  order  to  strike  an  overall 
balance  of  "equality." 

Fourth,  the  judgment  as  to  whether  differential  treatment  is  justified 
or  not  would  rest  in  the  hands  of  the  very  legislatures  and  courts  which 
maintain  the  existing  sys'cm  of  discrimination.  The  process  by  which 
they  make  that  judgment  involves  the  same  discretionary  weighing  of 
preferences  as  has  resulted  in  the  present  inequality.  This  js  true 
whether  the  standard  of  judging  is  "reasonable  classification,"  "suspect 
classification,"  or  "fundamental  interest."  There  is  no  reason  to  believe 
that  such  a  decision-making  apparatus  will  end  up  in  a  substantially 
different  position  from  what  we  have  now.  Only  an  unequivocal  ban 
against  taking  sex  into  account  supplies  a  rule  adequate  to  achieve  the 
objectives  of  the  Amendment. 

From  this  analysis  it  follows  that  the  constitutional  mandate  must 
lie  absolute.  The  issue  under  the  Equal  Rights  Amendment  cannot 
be  different  but  equal,  reasonable  or  unreasonable  classification,  suspect 
classification,  fundamental  interest,  or  the  demands  of  administrative 
expediency.  Equality  of  rights  nwfans  that  sex  is  not  a  factor.  This  at 

4ft    Mm  U  S.  57  (I9«l)  Thl*  m*  if  dimiftnl  at  p.  «7fl  supra. 
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least  ii  the  premise  of  the  Equal  Rights  Amendment.  And  this  premise 
should  be  clearly  expressed  as  the  intention  of  Congress  in  submitting 
the  Amendment  to  the  states  for  ratification. 

It  is  argued  that  this  position  is  naive,  impractical,  and  leads  to 
absurd  results.  Various  examples  of  supposedly  outlandish  consequences 
are  given.  Most  of  these  examples,  such  as  those  relating  to  public 
toilet  facilities,  are  dramatic  but  are  diversions  from  the  major  issue*. 
On  the  central  problems— property  rights,  marriage  and  divorce,  the 
right  to  engage  in  an  occupation,  freedom  from  discrimination  in 
employment  and  education— the  burden  of  persuasion  is  on  those  who 
would  impose  different  treatment  on  the  bask  of  sex.  Before  a  judg- 
ment on  the  feasibility  off  the  Equal  Rights  Amendment  can  be  made, 
however,  it  is  necessary  to  pursue  the  legal  analysis  somewhat  further. 

B.  Lnws  Dealing  with  Physical  Characteristics  Unique  to  One  Sex 

The  fundamental  legal  principle  underlying  the  Equal  Rights 
Amendment,  then,  is  that  the  law  must  deal  with  particular  attributes 
of  individuals,  not  with  a  classification  based  on  the  broad  and  im- 
permissible attribute  of  sex.  This  principle,  however,  does  not  preclude 
legislation  (or  other  official  action)  which  regulates,  takes  into  account, 
or  otherwise  deals  with  a  physical  characteristic  unique  to  one  sex. 
In  this  situation  it  might  be  said  that,  in  a  certain  sense,  the  individual 
obtains  a  benefit  or  is  subject  to.aVestriction  because  he  or  she  belongs 
to  one  or  the  other  sex.  Thus  a  law  relating  to  wet  nurses  would  cover 
only  women,  and  a  law  regulating  the  donation  of  sperm  would 
restrict  only  men.  Legislation  of  'this  kind  does  not.  however,  deny 
equal  rights  to  the  other  sexL  So  long  as  the  law  deals  only  with  a  char- 
acteristic found  in  all  (or  some)  women  but  no  men,  or  in  all  (or  some) 
men  but  no  women,  it  does  not  ignore  individual  characteristics  found 
in  both  sexes  in  favor  of  an  average  based  on  one  sex.  Hence  such 
legislation  does  not.  without  more,  violate  the  basic  principle  of  the 
Equal  Rights  Amendment. 

This  subsidiary  principle  to  limited  to  physical  characteristics  and 
does  not  extend  to  psychological,  social  or  other  characteristics  of  the 
sexes.  The  reason  is  that,  so  far  as  appears,  it  Uybtily  physical  character- 
istics which  can  be  said  with  any  assurance  to  be  unique  to  one  sex. 
Socalled  "secondary"  biological  characteristics  and  cultural  charac- 
teristics are  found  to  some  degree  in  both  sexes.  Thus  active  or  passive 
attitudes,  or  interests  in  literature  or  athletics,  like  degrees  of  physical 
strength  or  weakness,  appear  in  members  of  each  sex.  Differences  in 
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treatment  attributable  to  inch  shared  traits  must  be  based  apoo  their 
existence  in  the  individual,  noc  upon  a  classification  by  sex. 

Instances  of  laws  directly  concerned  with  physical  differences  found 
only  in  one  sex  are  relatively  rare.  Yet  they  include  many  of  the  ex- 
amples cited  by  opponents  of  the  Equal  Righto  Amendment  as  demon- 
strating its  nonviability.  Thus  not  only  would  laws  concerning  wet 
nurses  apd  sperm  donors  be  permissible,  but  so  would  laws  establish- 
ing medical  leave  for  childbearing  (though  leave  for  childr*oring 
would  ijavc  to  apply  to  both  sexes).  Laws  punishing  forcible  rape, 
which  relate  to  a  unique  physical  characteristic  of  men  and  women, 
would  remain  in  effect.  So  would  legislation  relating  to  determination 
of  fatherhood. 

Application  of  this  subsidiary  principle  raises  questions  which 
should  be  carefully  scrutinized  by  the  courts.  For  one  thing,  while 
differentiation  on  the  basis  of  a  unique  physical  characteristic  does 
not  impair  the  right  of  a  man  or  a  woman  to  be  judged  as  an  individual, 
it  does  introduce  elements  of  a  dual  system  of  rights.  That  result  is 
inevitable.  Where  there  is  no  common  factor  shared  by  both  sexes, 
equality  of  treatment  must  necessarily  rest  upon  considerations  not 
strictly  comparable  as  between  the  sexes.  This  area  of  duality  is  very 
limited  and  would  not  seriously  undermine  the  much  more  extensive 
areas  where  the  unitary  system  prevails.  But  the  courts  should  be  aware 
of  the  danger. 

The  danger  is  increased  by  the  possibility  of  evasion  in  the  applica- 
tion of  the  subsidiary  principle.  Unless  that  principle  is  strictly  limited 
to  situations  where  the  regulation  is  closely,  directly  and  narrowly 
confined  to  the  unique  physical  characteristic,  it  could  be  used  to 
justify  laws  that  in  overall  effect  seriously  discriminate  against  one 
sex>  A  court  faced  w'th  deciding  whether  a  law  relating  to  a  unique 
physical  characteristic  was  a  subterfuge  would  look  to  a  series  of 
standards  of  relevance  and  necessity.  These  standards  are  the  ones 
courts  now  consider  wh^n  they  are  reviewing,  under  the  doctrine  of 
strict  scrutiny.  laws  which  may  conflict  with  fundamental  constitutional 
rights.  It  is  possible  to  identify  at  least  six  factors  that  a  court  would 
weigh  in  determining  whether  the  necessary  close,  direct,  and  narrow 
relationship  existed  between  the  unique  physical  characteristic  and  the 
provision  in  question. 

These  factors  can  be  explained  most  easily  in  terms  of  a  hypo- 
thetical case:  a  government  regulation  to  reduce  absenteeism  at  policy- 
making levels  by  barring  women  from  certain  jobs.  Such  a  regulation 
might  be  defended  by  the  government  as  being  based  on  a  unique 
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physical  characteristic  of  women,  namely,  the  potential  for  becoming 
pregnant,  and  the  consequent  need  for  leaves  of  absence  for  child- 
bearing."  In  considering  whether  to  sustain  this  rule,  a  court  would 
weigh  the  following  factors  on  the  basis  of  factual  evidence  presented 
by  the  party  attempting  to  justify  the  regulation: 

First,  the  proportion  of  women  who  actually  have  the  characteristic 
in  question.  In  this  case,  the  issue  would  be  the  number  of  women 
eligible  for  the  jobs  who  were  actually  capable  of  becoming,  pregnant 

Second,  the  relationship  between  the  characteristic  and  the  problem. 
In  this  example,  the  court  would  inquire  about  the  proportion  of 
women  who  were  likely  actually  to  become  pregnant  and  also  choose 
to  bear  the  child;  the  length  of  time  most  women  would  require  for 
childbearing;  and  the  extent  to  which  a  leave  of  this  duration  would 
actually  interfere  with  an  important  governmental  function. 

Third,  the  proportion  of  the  problem  attributable  to  the  unique 
physical  characteristic  of  women.  Here  the  court  would  consider  the 
feet  that  only  a  small  proportion  of  the  total  problem  of  long-term 
absenteeism  and  job  transfer  was  caused  by  pregnancy;  it  would  inquire 
into  the  proportion  which  was  attributable  to  other  factors,  such  as 
military  duty,  political  disagreements,  childrearing,  job  mobility,  and 
disability  due  to  illness  or  accidents,  all  of  which  cause  absenteeism 
among  workers  of  both  sexes. 

Fourth,  the  proportion  of  the  problem  eliminated  by  the  solution. 
Here  it  would  seem  clear  that  the  solution  of  not  hiring  women  would 
eliminate  absenteeism  caused  by  pregnancy,  but  as  indicated  in  the 
third  factor,  this  would  only  be  a  small  proportion  of  the  overall 
problem  of  absenteeism. 

"  Fifth,  the  availability  of  leu  drastic  alternatives.  "Leu  drastic"  in 
this' sense  may  roVan  lint,  less  onerous  to  the  person  being  restricted; 
second,  more  limited  in  the  number  of  persons  or  opportunities  af- 
fected; or  third,  not  based  on  sex  at  all,  or  "sex  neutral."  To  determine 
whether  leu  drastic  alternatives  were  available  to  deal  with  the  problem, 
the  court  would  inquire  into  the  feasibility  of  individualized  pro* 
cedures  for  screening  out  those  who  were  likely  to  be  absent,  and  the 
possibility  of  alternative  devices  such  as  job  pairing  tnd  substitution.4* 


895 


ERIC 


697 


The  Yale  Law  Journal 


Vol.  80:  871,  1971 


Sixth,  the  importance  of  the  problem  ostensibly  being  solved,  as 
compared  with  the  costs  of  the  least  drastic  solution.  Here  the  question 
would  be  the  seriousness  of  the  harm  and  dislocation  that  would 
actually  result  if  an  employee  in  one  of  th<  covered  positions  were 
absent  for  the  length  of  time  necessary  for  childbearing.  The  problem 
•is  thus  measured  would  be  balanced  against  the  costs  of  the  solution, 
in  this  case  the  continuation  of  sexual  stereotyping  and  overbroad  dis- 
crimination that  would  be  caused  by  excluding  all  women  fro  vr  *V 
jobs  covered  by  the  regulation. 

How  the  courts  would  balance  each  of  these  factors  is  difficult  to 
predict  in  advance  of  actual  adjudication,  although  in  the  example 
given  it  is  obvious  that  the  combined  weight  of  the  overbroad  classifica- 
tion by  sex  and  the  marginal  relationship  of  the  unique  physical 
characteristic  of  pregnancy  to  the  problem  of  absenteeism  would  re- 
quire invalidation  of  the  regulation.  In  any  case,  all  of  these  con* 
sideratiom  are  of  the  kind  «.hat  tourts  constantly  deal  with  in  similar 
cases  where  reliance  upon  a  legitimate  factor  is  used  to  achieve  ille* 
gitimate  ends.  And  however  the  borderline  cases  are  resolved,  the 
margin  of  error  is  not  likely  to  be  so  large  as  to  jeopardize  the  basic 
principle. 

C.  Classifications  Based  on  Attributes  Which  May  Be  Found  in 
Either  Sex 

Classifications  are  a  necessary  part  of  lawmaking  and  the  Equal 
Rights  Amendment  does  not,  of  course,  require  an  end  to  all  classifica- 
tions based  on  recognition  of  the  differences  among  people.  The 
Amendment  forbids  the  use  of  sex  as.  a  basis  for  legal  differentiation, 
but  it  permits  the  legislature  to  continue  to'  classify  on  the  basis  of  real 
differences  in  the  life  situations  and  characteristic!  of  individuals.  It  is 
important  to  keep  in  mind  the  nature  and  uses  of  these  legitimate 
classifications  as  well  as  to  note  the  possibility  of  their  being  employed 
to  evade  nr  nullify  the  prohibition  against  sex  classification. 

As  pointed  out  above,  classifications  based  uppn  sex  necessarily  in- 
clude members  of  one  sex  who  should  not  be  covered,  or  exclude 

Pint  AmtnAment,  78  Yam  L  I.  464,  472*74  (iMfy.  On  the  other  hand,  the  U J.  Court  of 
Appeal!  for  the  DUtrict  of  Columbia  Circuit  hat  inert  the  concept  of  leat  rlranic  meant  in 
reviewing  the  problem*  of  confinement  in  mental  imtitution*;  Kt  Covington  v.  Harris* 
419  F5d  617  (tfc,  Cir.  1909).  and  Lake  v.  Cameron,  964  FSd  667  (DC.  Cir.  1966).  See  alio 
the  development  of  Judicial  concept!  of  "lob  valW  :km"  of  teiu  under  Title  VII  In  Grin 
v.  Duke  Power  Co..  401  VS.  424  (1991).  and  cam  diacuned  in  Development*— TitU  Vit. 
iupr*  note  46.  at  1120  1140.  v 
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members  of  the  other  sex  who  should  be  covered,  by  a  given  law. 
Unfortunately,  legislatures  have  traditionally  used  sex  classifications 
as  shorthand  for  other  classifications  which,  although  they  are  mere 
precise,  are  also  somewhat  more  difficult  to  administer.  Because  sex 
classifications  were  acceptable,  they  were  of  ten  employed  merely  be* 
cause  members  of  one  sex  actually  or  apparently  predominated  in  the 
smaller  group  to  whom  the  law  was  really  directed,  whether  or  not 
a  narrower  more  equitable  classification  was  practicable.  This  common 
practice  reinforced  the  pre-existing  majority  of  one  sex  in  the  regulated 
or  protected  activity;  for  example,  if  only  women  can  get  extensive 
leaves  for  childrearing,  it  becomes  economically  impossible  for  men 
to  stay  home  to  care  for  children  while  their  wives  work.  Hence  sex 
classifications  begin  to  seem  both  natural  and  essential  to  sound  legisla- 
tion in  many  areas  of  public  concern. 

Elimination  of  sex  classifications  by  the  Equal  Rights  Amendment, 
however,  does  not  prohibit  the  legislature  from  achieving  legitimate 
purposes  by  other  methods  of  classification.  In  1965,  Pauli  Murray 
and  Mary  Eastwood  proposed  the  substitution  of  realistic  "functional" 
classifications  for  sex  classification.  They  argued  that: 

If  laws  classifying  persons  by  sex  were  prohibited  by  the  Constitu- 
tion, and  if  it  were  made  clear  that  laws  recognizing  functions, 
if  performed,  are  not  based  on  sex  per  se,  much  of  the  confusion 
as  to  the  legal  status  of  women  would  be  eliminated.0 

This  analysis  need  not  be  limited  to  literal  "functions."  It  also  applies 
to  classifications  based  on  prior  education  and  training,  experience, 
skills,  or  other  measurable  traits  and  abilities.  The  term  "functional 
classifications"  can  thus  be  used  to  refer  to  all  non-sex-based  classifica- 
tions. 

A  legislature  taking  this  approach  would  make  laws  which  reflected 
and  related  to  the  changing  reality  of  individual  lives  and  potentials, 
regardless  of  sex,  instead  of  legislating  women  into  conformity  with 
each  other,  and  pretending  that  Jl  men  are  different  from  aH  women 
in  terms  of  a  given  legislative  purpose.  For  example,  a  legislature  could 
tise  a  non  sex-based  classification  to  provide  job  retraining  to  the  class 
of  individuals  who  had  been  absent  from  the  labor  force  for  a  specified 
number  of  yean,  for  whatever  reason.  The  functional  basis  would  allow 
both  men  and  women  in  that  situation  to  get  necessary  encouragement 
to  re-enter  the  labor  force,  ir  \>  a  blanket  sex  preference  which  would 

49.  Murray  Ir  Eattvnoil.  *upm  nets  I,  st  141. 
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unfairly  select  out  for  special  treatment  individuals  of  one  sex  to  the 
exclusion  of  the  other.  Likewise,  a  rule  allowing  workers  to  take  sick 
leave  when  any  member  of  their  household  was  sick  would  be  an  ap- 
propriate functional  classification.  Unlike  a  rule  allowing  such  leave 
only  to  mothers,  which  denies  parents  the  opportunity  to  choose  which 
of  them  will  stay  home,  the  functional  rule  is  neutral,  allowing  workers 
to  choose  whether  they  wish  to  follow  traditional  sex-roles  or  share 
childrearing  and  other  familial  responsibilities.  A  system  of  functional 
classification  may  thus  be  utilized  in  ways  which  achieve  important 
social  objectives  without  discriminating  against  individuals  on  account 
of  their  sex. 

On  the  other  hand  such  classifications,  though  formulated  without 
explicit  sex  reference,  may  in  practice  fall  more  heavily  on  one  sex 
than  the  other.  This  opens  the  possibility  that  non-sex-based  classifica- 
tions can  be  used  to  circumvent  the  Equal  Right*  Amendment.  The 
fact  that  women's  life  situations,  on  the  average,  are  different  from 
those  of  men,  partly  or  largely  because  of  past  discrimination,  makes 
such  an  outcome  more  than  a  remote  possibility.  For  example,  today 
most  women  have  little  choice  about  whether  or  not  to  give  up  full- 
time  jobs  outside  the  home  in  order  to  care  for  any  children  they  bear, 
at  least  while  the  children  are  young.  This  lack  of  choice  is  one  im- 
portant reason  why  women  predominate  among  the  housekeepers  and 
childrearers  of  our  society.  Consequently,  to  use  a  modified  form  of 
our  previous  example,  a  law  might  prohibit  adults  with  primary 
responsibility  for  child  care  from  working  in  managerial  jobs,  on  the 
grounds  that  the  function  of  caring  for  children  was  inconsistent  with 
substantial  occupational  responsibility.  Such  a  law  or  government  regu- 
lation would  constitute  a  serious  evasion  of  the  Equal  Right*  Amend- 
ment. Its  practical  effect  would  be  to  exclude  the  majority  of  women 
and  very  few  men  in  certain  age  groups  from  a  whole  range  of  relatively 
well-paid  jobs  which  most  people  consider  desirable. 

The  problem  of  formally  neutral  laws  which  may  have  a  discrimi- 
natory impact  arises  under  any  law  which  attempts  to  eradicate  dis- 
crimination based  upon  a  single  prohibited  factor  in  a  context  where 
many  other  factors  may  legitimately  be  taken  into  account.  The  same 
issues  have  consistently  appeared  in  thr  enforcement  of  laws  prohibiting 
discrimination  because  of  race,  religion,  national  origin,  and  labor 
organizing  activity.  The  courts  have  responded  by  looking  beyond  the 
adoption  of  the  "neutral"  classification  into  the  realities  of  purpose, 
practical  operation,  and  effect.  Where  the  classification  is  seen  to  be  a 
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subterfuge,  or  to  nullify  the  objectives  of  the  anti-discrimination  law, 
the  courts  have  not  hesitated  to  strike  it  down.  As  one  court  has  stated: 

A  procedure  may  appear  on  its  face  to  be  lair  and  neutral,  but  if 
in  it*  application  a  discriminatory  result  ensues,  the  procedure 
may  be  constitutionally  impermissible.01 

And  recently  the  Supreme  Court,  in  holding  a  North  Carolina 
literacy  test  invalid  under  the  Voting  Rights  Act  of  1965,  said: 

From  this  record  we  cannot  escape  the  sad  truth  that  throughout 
the  vean  Gaston  County  systematically  deprived  its  blar*  citizens 
of  the  educational  opportunities  it  granted  to  its  white  citizens, 
'impartial"  administration  of  the  Ijteracv  test  today  would  serve 
only  to  perpetuate  these  inequities  in  a  different  form.01 

In  applying  these  principles  to  the  Equal  Rights  Amendment  the 
courts  would  follow  standards  similar  to  (hose  set  forth  in  the  preced- 
ing section  with  respect  to  laws  which  propose  to  base  differentiation 
upon  a  unique  physical  characteristic  of  one  sex.  Of  those  standards, 
only  one  would  be  different  for  functional  classifications.  Since  a  func- 
tional classification  is  necessarily  limited  to  those  individuals  who  ac- 
tually perform  a  given  task  or  share  a  given  characteristic  the  first 
question— the  proportion  of  women  who  actually  have  the  character- 
istic in  question— would  not  be  asked  by  the  reviewing  court.  How- 
ever, unlike  unique  physical  characteristic  classifications,  in  which  by 
definition  some  or  all  of  one  sex  and  none  of  the  other  are  included, 
the  extent  of  the  disproportion  between  the  numbers  of  women  and 
the  numbers  of  men  included  in  a  functional  class  may  vary.  A  given 
functional  classification  may  include  100,000  women  and  10  men,  or 
a  disproportion  of  10,000  to  I,  while  another  may  affect  45,000  women 
and  40,000  men,  or  a  disproportion  of  9  to  8.  The  first  classification 


•  G*Hon  County  v.  Untied  SUM*,  M  VS.  »».  BM7  (IM).  Other  cut.  invalkUUi 
rrtNjr  neutral  cbaiftcaUooi  whkh  opcraud  to  dterialMte  animt  the  right 
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would  obviously  be  a  more  likely  vehicle  for  perpetuating  sex 
inequality  than  the  second,  and  the  presence  of  this  factor  would  thus 
go  far  to  weight  the  balance  against  the  law. 

Protection  against  indirect,  covert  or  unconscious  sex  discrimina- 
tion is  essential  to  supplement  the  absolute  ban  on  explicit  sex  classi- 
fication of  the  Equal  Rights  Amendment.  Put  discrimination  in 
education,  training,  economic  statu*  and  other  areas  has  created  dif- 
ferences which  could  readily  be  seised  upon  to  perpetuate  discrimina- 
tion under  the  guise  of  functional  classifications.  The  courts  will  have 
to  maintain  a  strict  scrutiny  of  such  classifications  if  the  guarantees 
of  the  Amendment  are  to  be  effectively  secured. 

D.    The  Prhmcy  Quelifiction 

Thjt  Equal  Rights  Amendment  must  take  its  place  in  the  total 
framework  of  the  Constitution  and  fit  into  the  remainder  of  the  con- 
stitutional structure.  Of  particular  importance  for  our  purposes  is 
the  relation  of  the  new  amendment  to  the  constitutional  right  of 
privacy* 

In  Griswold  v.  Connecticut™  the  Supreme  Court  recognized  an 
independent  constitutional  right  of  privacy,  derived  from  a  combina- 
tion of  various  more  specific  rights  embodied  in  the  First,  Third, 
Fourth,  Fifth  *nd  Ninth  Amendments.  This  constitutional  right  of 
privacy  operates  to  protect  the  individual  against  intrusion  by  the 
government  upon  certain  areas  of  thought  or  conduct,  in  the  same 
way  that  the  First  Amendment  prohibits  official  action  tliat  abridges 
freedom  of  expression.  Thus  in  the  Griswold  case  the  right  was  held 
to  invalidate  a  Connecticut  statute  which  prohibited  the  use  of  con* 
traceptives  even  by  married  couples  and  thereby  infringed  upon  in- 
timate relationships  in  marriage  and  the  home.  The  position  of  the 
right  of  privacy  in  the  overall  constitutional  scheme  was  not  explicitly 
developed  by  the  Court.  Presumably  the  point  at  which  the  right  of 
privacy  cuts  off  state  regulation  will  be  determined  by  i*  test  which 
balances  the  two  interests  at  stake.  Or  it  may  be  that  the  right  of 
privacy,  where  found  to  be  applicable,  will  be  held  to  afford  an  ab- 
solute protection  against  government  intrusion.  In  either  event  laws 
or  other  official  action  implementing  the  Equal  Rights  Amendment 
would  havr  to  be  applied  in  a  manner  that  was  consistent  with,  in- 
dividual privacy  under  the  constitutional  guarantee." 

M.   Ml  V%  47!MI%r.). 

p»1    Mir  li;it;iiiiing  tr«t  Un  tlir  right  til  privacy  it  tiled  by  Mr.  JiiMice  Colilbctg  in 
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The  exact  scope  of  the  right  of  privacy  was  likewise  not  spelled  out 
uy  the  Court  in  the  Griswold  case*  Yet  it  is  dear  that  one  important 
part  of  the  right  of  privacy  is  to  be  free  from  official  coercion  in  sexual 
relations.  This  would  have  a  bearing  upon  the  operation  of  some 
aspects  of  the  Equal  Rights  Amendment  Thus,  under  current  mora, 
disrobing  in  front  of  the  other  sex  is  usually  associated  with  sexual 
relationships.  Hence  the  right  of  privacy  would  justify  police  prac- 
tices by  which  a  search  involving  the  removal  of  clothing  could  be 
performed  only  by  a  police  officer  of  the  same  sex  as  the  person 
searched91  Similarly  the  right  of  privacy  would  permit  the  separation 
of  the  sexes  in  public  rest  rooms,  segregation  by  sex  in  sleeping 
quarters  of  prisons  or  similar  public  institutions,  and  appropriate 
segregation  of  living  conditions  in  the  armed  forces. 

In  such  situations,  the  facilities  provided  for  the  sexes  would  have 
to  be  equal  in  quality,  convenience  and  other  respects.  Likewise  an 
employer,  could  not  refuse  to  hire  women  because  he  did  not  want 
to  build  or  remodel  rest  rooms  for  them.  Failure  to  provide  separate 
facilities  for  one  sex  would  not  be  permissible  when  the  presence  of 
such  facilities  is  related  to  the  exercise  of  some  other  right,  such  as 
the  right  to  be  free  of  discrimination  in  employment.  Moreover,  the 
separation  of  facilities  for  reasons  of  privacy  would  not  mean  that  in- 
dividuals or  groups  would  be  foreclosed  from  making  flexible  and  vari- 
ous arrangements  for  the  common  use  of  facilities  such  as  bathrooms. 
In  the  same  way,  hospitals  could  allow  patients  to  choose  a  ward 
with  individuals  of  the  same  sex  or  of  both  sexes.  Such  noncoerced 
decisions,  springing  from  individual  values  and  preferences  in  areas 
of  private  conduct,  would  not  be  affected  by  the  Amendment. 

It  is  impossible  to  spell  out  in  advance  the  precise  boundaries  that 
the  courts  will  eventually  fix  in  accommodating  the  Equal  Rights 
Amendment  and  the  right  of  privacy.  In  general  it  can  be  said,  how- 
ever* that  the  privacy  concept  is  applicable  primarily  in  situations 
which  involve  disrobing,  sleeping,  or  performing  personal  bodily 
functions  in  the  presence  of  the  other  sex.  The  great  concern  over 
these  matters  expressed  by  opponents  of  the  Equal  Righu  Amendment 
seems  not  only  to  have  been  magnified  beyond  all  proportion  buf 

His  concurring  opinion.  CirUwold  v,  Connecticut.  SSI  VS.  479.  4SS  (1965).  For  discussion 
thr  full  protection  or  absolute  approach  see  T.  Emerson,  Thr  Systcm  or  FttnoM 
Fxmr»i<M.  544*590  (1970). 

'4.  The  rotittltutlonal  right  of  privacy  In  the  search  situation  was  recognised  in  Yott 
*•  Story,  524  r.2<t  450  («th  t5r.  I9fti),  terf.  aVnleal,  576  U J,  959  (1964).  
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to  have  failed  to  take  into  account  the  impact  of  the  young,  but  fully 
recognized,  constitutional  right  of  privacy. 

It  should  be  added  that  the  scope  of  the  right  of  privacy  in  this  area 
of  equal  rights  it  dependent  upon  the  current  mores  of  the  com- 
munity. Existing  attitudes  toward  relations  between  the  sexes  could 
change  over  time — are  indeed  now  changing— and  in  that  event  the 
impact  of  the  right  of  privacy  would  change  too. 

E.  Separatc-BuLEqual,  Benign  Quotas,  and  Compensatory  Aid 

In  the  field  of  equal  protection  law,  particularly  as  it  deals  with 
discrimination  on  account  of  race,  various  other  questions  of  con- 
stitutional interpretation  have  been  presented  for  judicial  determina- 
tion. The  most  important  of  these  are  the  separate-but-equal  doctrine, 
the  benign  quota,  and  compensatory  aid.  Similar  issues  might  arise 
under  the  Equal  Rights  Amendment. 

1.  Separate-But-Equal 

The  separate-but-equal  doctrine  in  race  relations  was  established 
in  Plessy  v.  Ferguson  in  1896  and  abandoned  in  Brown  v.  Board  of 
Education  in  1954.  It  has  been  suggested  that  a  similar  principle 
might  be  acceptable  in  sex  relations  in  those  situations,  such  as  sepa- 
rate dormitory  facilities  in  a  university  or  separate  toilet  facilities  in 
public  buildings,  where  separation  carries  no  implication  of  inferiority 
for  either  sex.  A  broader  application  of  the  doctrine  is  also  conceiv- 
able, as  in  the  field  of  education.1* 

Under  the  analysis  here  proposed,  however,  the  separate-but-equal 
doctrine  would  have  no  place  in  the  Equal  Rights  Amendment.  It 
would  simply  operate  to  perpetuate  a  dual  system  of  equality,  dif- 
ferent but  not  equal.  Essentially  the  separate-but-equal  doctrine  is  a 
device  for  keeping  one  group  in  a  subordinate  position.  This  is  par* 
ticularly  true  where  the  separated  group,  by  virtue  of  past  subordina- 
tion, starts  from  a  generally  weaker  position,  with  fewer  opportunities, 
less  training,  and  fewer  material  and  institutional  resources.  Experi- 
ence has  shown,  furthermore,  that  in  practice  separate-but-equal  is 
rarely  in  fact  equal. 

99.  Plesr?  v.  Ferguson.  ICS  UJ.  557  (1896);  Brown  v.  Board  of  Education.  547  U.S. 
483  (1954).  The  suggestion  concerning  dormitories  and  toilet  facilities  is  made  in  Murray 
a  Eiitwood,  tupr*  note  $,  at  t40.  On  the  application  of  the  separate-but -equal  doctrine 
to  universities,  see  Rlrttdn  v.  Rector  and  visitors  of  the  University  of  Virginia,  909  F. 
Supp.  184.  187  M  (ED.  Va,  1970). 
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The  quartern  of  separate  facilities  for  personal  living  ii  more  ap- 
propriately solved  by  application  of  the  privacy  doctrine.  Uie  of  the 
privacy  principle  not  only  focuses  attention  on  the  real  issue  but 
avoids  the  necessity  of  determining  whether  different  treatment  im- 
poses or  implies  inferiority.  In  all  other  contexts— such  as  public 
education  and  employment— the  separate-but-equal  doctrine  is  open 
to  the  same  objections  when  employed  in  connection  with  sex  rela- 
tions as  it  is  in  race  relations. 

It  should  be  noted  that  the  Equal  Rights  Amendment  applies  only 
to  government  action,  both  state  and  federal.  Separation  of  the  sexes 
in  the  private  sector  is  not  foreclosed.  Hence  separate  social,  recrea- 
tional, cultural  or  other  facilities,  so  long  as  they  do  not  affect  areas  of 
public  concern,  are  available  for  those  who  wish  to  create  them.  As 
to  facilities  provided  or  subsidised  by  the  government,  Vowever,  the 
ieparate-but-equal  doctrine  is  wholly  inconsistent  with  the  principles 
and  objectives  of  the  Equal  Rights  Amendment99 

■s 

2.  Benign  Quotas  and  Compensatory  Aid 

In  the  area  of  equal  rights  for  women,  as  in  other  areas  of  equal 
rights,  problems  may  arise  of  assuring  equality  in  practice  as  well  as 
in  legal  theory.  The  question  then  becomes  whether  or  not  the  govern- 
ment can  take  sex  into  account  in  acting  affirmatively  to  support  the 
system  of  equal  rights. 

In  the  field  of  race  relations  various  methods  for  taking  affirmative 
action  to  secure  actual,  as  well  as  theoretical,  equality  have  been  em- 
ployed. One  is  the  benign  quota.  As  used  in  attempting  to  maintain 
integrated  housing  projects,  this  device  establishes  a  quota  for  each 
race  on  the  theory  that  once  the  percentage  of  one  race  gets  beyond  a 
"tipping  point11  members  of  the  other  race  will  not  enter  or  stay  in 
the  project.  Quotas  have  also  been  utilized  in  other  areas,  such  as 
employment  and  education,  to  assure  that  a  minimum  number  of  the 
minority  group  will  receive  work  or  training.  Other  kinds  of  affirma- 
tive action  consist  of  some  form  of  compensatory  aid.  This  involves 
special  assistance  to  members  of  one  race  in  order  to  give  them  the 
education,  training  or  other  help  that  will  put  them  more  quickly  on 
a  level  of  equality  with  the  other  race.  'Hie  benign  quota  may  result 
in  denial  of  benefits  to  individual  membeti  of  either  group  on  account 

M  *S  Drawing  tbt  lint  between  tat  wMk  and  private  action  involves  the  concept  of 
Mate  action,"  diactuaed  at  pp.  SOS -07  Kjfw. 
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of  Iheir  race;  compensatory  aid  may  deny  benefiu  lo  member*  of  the 
majority  group  on  account  of  race. 

The  Supreme  Court  hat  not  pasted  on  the  constitutional  issues 
raised  by  these  devices.  It  is  not  improbable,  however,  that  in  the 
field  of  race  relations  they  will  be  sustained.  In  equal  protection 
theory,  while  classification  by  race  would  be  "suspect,"  it  is  not  totally 
prohibited.  And  where  the  courts  determine  that  the  purpose  of  the 
differentiation  is  to  benefit  members  of  the  minority  race,  rather  than 
impose  a  status  of  inferiority,  they  are  likely  to  find  there  are  "com- 
pelling reasons"  for  the  special  treatment.17  Such  an  approach  would  , 
not  be  permissible  under  the  Equal  Right*  Amendment.  For  reasons 
already  stated,  the  guarantee  of  equal  rights  for  women  may  not  be 
qualified  in  the  manner  that  "suspect  classification"  or  "fundamental 
interest"  doctrines  allow. 

This  does  not  mean,  however,  that  the  government  would  be  power- 
leu  to  take  measures  designed  to  assure  women  actual  as  well  as 
theoretical  equality  of  rights.  Authority  to  remedy  the  effects  of  past 
discriminations  as  well  as  to  implement  the  provisions  of  the  Equal 
Right*  Amendment  is  available  and  unquestioned.  Thus  the  courts 
have  power  to  grant  affirmative  relief  in  framing  decrees  in  particular 
cases.  As  in  racial  desegregation  cases,  such  decrees  could  provide  rem- 
edies for  past  denial  of  equal  rights  which  take  into  account  sex  he- 
tors  and  give  special  treatment  to  the  group  discriminated  against. 
Similar  remedial  measures,  on  a  broader  scale,  could  also  be  the  sub- 
ject of  legislative  action,  This  form  of  affirmative  action  may  appear, 
paradoxically,  to  conflict  with  the  absolute  nature  of  the  Equal  Rights 
Amendment.  But  where  damage  has  been  done  by  a  violator  who  acts 
on  the  basis  of  a  forbidden  characteristic,  the  enforcing  authorities 
may  also  be  compelled  to  take  the  same  characteristic  into  account 
in  order  to  undo  what  has  been  done.  This  form  of  relief  is  a  com- 
mon feature  of  laws  seeking  to  eliminate  discrimination!  whether 
the  restfjiction  imposed  be  absolute  or  not.11 

Similarly,  the  federal  government  under  implementing  powers 
granted  by  the  Equal  Right*  Amendment,  and  the  states  under  their 
general  police  powers,  could  enact  legislation  dealing  with  the  various 

S7.  Generally  on  the  validity  of  benign  cltatlScailont  to  secure  petter  equality  In 
ficc  relation!,  are  Fin.  Hociol  ImbeUnce  in  the  Public  SchooU:  The  ComUlutionol  Con- 
eepH.  70  Ha«v.  U  Rtv.  MM  (1905);  Kaplan,  Eeuet  Jwttre  in  An  Uneaml  World:  Eimtity 
for  the  Negro—the  Problem  of  Eeuet  Treatment,  61  Nw.  U.L,  Riv.  8*3  (1906);  Develop- 
mentt-Eouol  Protection,  tupro  note  13,  at  1105  80. 

5i.  With  tetpect  td  the  power  to  afford  affirmative  relief  In  framing  Judicial  remedies, 
we  Swann  v.  Charlotte  Mecklenbur|  Board  of  Education,  01  S.  Ct  1107  (fttl). 
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_-ir  .nd  social  conditions  that  underlie  and  support  the  present 
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ihe  Equal  Protection  Clause.  In  other  words  it  it  not  clear  whether  the 
same  showing  df  "state  action"  is  necessary  to  assert  a  right  under 
the  Equal  Protection  Clause  as  under  due  process  or  freedom  of  speech 
guarantees;  or  whether  "state  action'9  is  identical  in  cases  alleging 
discrimination  on  account  of  race  as  discrimination  on  account  of  re- 
ligion, wealth,  nationality  or  politics.  In  general  it  may  be  assumed, 
however,  that  while  the  basic  principles  for  determining  state  action 
remain  the  same,  the  relevant  factdrs  may  apply  differently  in  different 
situations. 

So  far  as  the  Equal  Rights  Amendment  is  concerned  the  problem 
would  be  to  determine  what  should  be  held  part  of  the  public  sector, 
in  which  different  treatment  on  account  of  sex  is  forbidden,  and  what 
is  part  of  the  private  sector,  in  which  different  treatment  is  allowed. 
In  some  areas  the  factors  relevant  to  that  determination  would  tend 
toward  a  broad  application  of  state  action.  Thus  in  the  areas  of  voting 
(already  covered  by  the  Nineteenth  Amendment),  employment  (in- 
cluding the  right  of  representation  by  the  collective  bargaining  agent), 
and  education,  the  public  character  of  the  function  would  lead  to 
the  requirement  that  the  state  assume  extensive  responsibility.  There 
are  other  areas  where  the  private  sector  would  extend  more  broadly 
and  the  scope  of  "state  action"  would  be  correspondingly  diminished 
Such  would  be  the  case  as  to  social,  recreational  and  fraternal  associa- 
tions; facilities  such  as  hotels,  restaurant*  and  theaters;  and  the  right 
to  clis|)ose  of  property  by  will.  Here  the  public  effects  of  sex  differen- 
tiation are  less  significant  and  a  wider  realm  of  individual  choice  is  ac- 
ceptable. 

The  application  of  the  state  action  concept  under  the  Equal  Rights 
Amendment  has  been  most  widely  discussed  in  connection  with  the 
area  of  education.  There  is  no  doubt  that  the  Equal  Rights  Amend- 
ment would  eliminate  differentiation  on  account  of  sex  in  the  public 
schools  and  public  university  systems.  The  decision  of  thus  Supreme 
Court  in  Williams  v.  McNair,  noted  previously,"  could  not  stand 
The  question  has  been  raised,  however,  as  to  how  the  Amendment 
would  affect  private  schools  and  universities.  The  courts  have  so  far 
consistently  ruled  that  even  the  large  private  universities  are  not  within 
the  sphere  of  state  action."  The  decision  of  the  Supreme  Court  in 
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Wah  9.  Tax  Commission  of  Ik*  City  of  New  York,*  upholding  Mi 
exemption  for  religious  institutions,  indicates  that  state-conferred  tax 
exemptions  alone  would  not  bring  private  schools  and  universities 
into  the  state  action  realm.  Thus  it  appeals  that,  in  the  absence  of 
special  factors,  under  present  court  decisions  on  state  action  private 
educational  institutions  would  remain  within  the  private  sector,  not 
subject  to  the  constitutional  requirements  of  the  Equal  Rights  Amend 
raent." 

The  current  state  of  the  law  on  state  action  in  the  field  of  educa- 
tion, however,  will  be  subject  to  further  development  as  the  goals 
of  the  Equal  Rights  Amendment  are  pressed  upon  the  courts.  It 
would  seem  clear  that  the  basic  principles  of  state  action  would,  as 
a  general  proposition,  require  that  the  state  eliminate  male  domina- 
tion from  the  educational  system.  What  this  would  demand  in  specific 
instances  cannot  be  spelled  out  in  detail  at  this  point  To  the  degree 
that  large  private  institutions,  functioning  in  a  quasi-public  capacity, 
provide  a  significant  share  of  the  education  which  counts  most 
heavily  toward  achievement  in  our  society,  they  will  be  required  to 
operate  without  discrimination  against  women.  The  public  sector 
in  education  would  never  be  construed  to  embrace  all  private  schools 
or  colleges.  Nevertheless,  under  present  conditions,  the  Equal  Rights 
Amendment  will  operate  to  expand  the  area  in  which  different 
treatment  of  the  sexes  is  impermissible  in  the  area  of  education. 

In  general,  it  may  be  said  that  the  concept  of  state  action  would  be 
rigorously  applied  up  to  the  point  necessary  to  achieve  the  objectives 
sought  by  the  Equal  Rights  Amendment.  In  the  long  run.  as  discrim- 
ination against  women  disappeared,  however,  it  would  be  desirable  fir 
the  public  sector,  in  which  state  action  prevailed,  to  diminish,  and  die 
private  sector,  in  which  individual  preferences  were  recognized,  to 
expand. 

C.  Other  Matters  of  Interpretation  and  Wording 

Several  other  questions  of  interpretation,  as  to  which  no  serious 
problems  arise,  remain  to  be  noted.  One  is  the  meaning  of  the  word 

■J  897  VS.  S64  (1990). 
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"rights"  at  wed  in  the  Amendment.  The  proponents  have  always  made 
'it  clear  that  the  exercise  of  rights  entails  the  performance  of  duties 
and  that  the  term  "rights"  includes  all  forms  of  privileges,  immunities, 
benefits  and  responsibilities  of  citizens.  By  1971,  even  the  Amendment's 
opponents  grant  this,  abandoning  Senator  Hayden's  distinctions. 

Consensus  has  also  been  reached  on  the  meaning  of  the  enforce- 
ment clause  of  the  Amendment.  In  1943,  the  Senate  Judiciary  Com- 
mittee used  the  language  of  the  Eighteenth  Amendment,  that  "Congress 
and  the  several  States  shall  have  power,  within  their  respective  juris- 
dictions, to  enforce  this  article  by  appropriate  legislation."**  The  com* 
mittee  intended  that  this  provision.be  construed  as  limiting  Congres- 
sional authority  in  implementing  the  Amendment  to  that  already 
provided  by  some  existing  federal  constitutional  power.  Such  is  not, 
however,  the  intention  of  the  present  proponents.  And  the  ambiguity 
has  been  clarified  in  the  resolution  introduced  in  this  session  by  Repre- 
sentative Griffiths.*  The  enforcement  provision  is  now  similar  to  that 
in  the  Thirteenth,  Fourteenth,  and  Fifteenth  Amendments,  and  reads: 
"The  Congress  shall  have  the  power  to  enforce,  by  appropriate  legis- 
lation, the  provisions  of  this  article.""  The  states,  not  operating  under 
a  system  of  delegated  powers,  need  no  further  grant  of  authority  to 
implement  the  provisions  of  the  Amendment. 

There  remains  the  question  whether  the  present  wording  of  the 
substantive  provisions  of  the  Amendment,  which  has  been  stable  since 
1943,  can  be  clarified  or.  improved.  There  is  no  persuasive  reason  to 
make  any  change.  In  the  first  place,  the  present  language  states  the 
central  idea  succinctly.  Its  wording  is  similar  to  other  constitutional 
amendments  establishing  and  protecting  fundamental  rights,  notably 
the  Fourteenth,  Fifteenth,  and  Nineteenth.  Like  them,  the  Equal 
Rights  Amendment  states  a  general  principle  rather  than  spelling  out 
the  concept  of  equal  rights  in  detail.  This  permits  development  of 
more  specific  doctrines  through  constitutional  litigation  and  adapta- 
tion of  the  basic  mandate  to  unforeseen  situations  and  new  conditions, 
a  process  which  has  proved  generally  successful  throughout  our  history. 

Second,  a  search  for  more  appropriate  wording  in  the  constitutions 
of  other  countries  has  not  yielded  positive  results.  Provisions  granting 

65.  S.  Rtr.  No.  267.  78th  Cong..  1st  tat.  at  I  (194$). 

66.  H.R.J.  Ret.  206.  92d  Cong..  1st  tat.  (1971).  Many  retotutlont  embodying  the  Equal 
Rights  Amendment  have  been  introduced  in  the  Hotite  of  Representative!  in  the  92d 
Congress.  They  vary  In  their  provisions  on  ratification*  effective  -date,  and  enforcement. 
However,  the  version  proposed  by  Representative  Griffiths  is  the  one  which  has  received 
the  endorvment  of  most  of  the  proponents  of  the  Amendment.  * 

67.  H.R.J.  Res.  208.  Wd  Cong..  1st  Sets.  |  2  (1971). 
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equal  righu  for  women  do  occasionally  exist.  Thus,  Article  S,  Section 
2  of  the  Constitution  of  the  German  Federal  Republic  provides:  "Men 
and  Women  are  equal  before  the  law."  This  formulation,  however, 
does  not  seem  preferable  to  the  Equal  Righu  Amendment. 

Finally^  use  of  this  wording  does  not  bind  proponents  to  older, 
unacceptable  theories  sometimes  advanced  in  previous  debates.  On 
the  contrary,  the  responsibility  rests  upon  the  present  Congress  to 
attach  to  the  Amendment  the  meaning  it  now  intends. 

H.  Summary 

We  believe  that  the  Equal  Righu  Amendment,  broadly  construed 
in  the  manner  set  forth  above,  furnishes  a  viable  structure  for  achieving 
equality  of  righu  for  women.  The  basic  proposition— that  differences 
in  treatment  under  the  law  shall  not  be  based  on  the  quality  of  being 
male  or  female,  but  upon  the  characteristics  and  abilities  of  the  in* 
dividual  person  that  are  relevant  to  the  differentiation-— is  founded  in 
the  fundamental  values  of  our  society.  Most  of  the  objections  which 
have  been  addressed  to  the  absolute  form  of  the  Amendment  are  an- 
swered by  the  fact  that  the  Amendment  is  inapplicable  to  laws  dealing 
with  unique  physical  characteristics  of  one  sex  or  by  application  of 
the  constitutional  right  of  privacy.  Such  other  objections  as  have  been 
advanced  simply  run  counter  to  the  major  premises  upon  which  the 
concept  of  equal  righu  for  women  stands.  Furthermore,  they  must 
fall  before  the  intransigent  fact  that  no  system  of  equal  righu  for 
women  can  be  effective  which  attemptt  to  litigate  in  each  case  the 
judgment  whether  the  differentiation  is  "reasonable"  or  "justified"  or 
"compelled."  As  a  matter  of  constitutional  mechanics,  therefore,  the 
law  must  start  from  the  proposition  that  all  differentiation  is  pro- 
hibited. 


IV.  Problems  of  Transition 

The  Equal  Righu  Amendment  provides  for  a  iwn^KIt  period  after 
ratification  before  it  goes  into  effect  This  time  will  give  the  states 
and  the  federal  government  an  opportunity  to  conform  their  laws 
to  the  mandate  of  the  Amendment  Some  opponenU  of  the  Amend- 
ment claim  that  this  attempt  to  revise  laws  and  practices  will  prove 
hopeleuly  confusing  and  difficult  Undoubtedly  the  transitional  prob- 
lems are  important  and  will  entail  the  expenditure  of  much  thought. 
»nd  energy.  But  they  are  often  far  overstated.  Technically,  reviewing 
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state  laws  to  discover  those  which  violate  sex  equality  and  reformulat- 
ing them  to  satisfy  the  Equal  Rights  Amendment  is  easily  within  the 
c oin|ietence  of  our  legislative  and  judicial  institutions,  This  task  ought, 
however,  to  be  entrusted  wherever  possible  to  persons  who  are  sensitive 
to  the  existence  of  sex  discrimination  and  who  are  fully  committed 
to  extirpating  it  wherever  it  appears. 

A.   Legislative  Revision 

6  i ven  a  desire  to  comply  with  the  Amendment,  legislative  revision 
nf  existing  laws  is  quite  feasible.  In  the  first  place,  legislatures  will 
have  received  a  broad  national  mandate  from  the  Congress,  and  will 
have  begun  to  discuss  these  issues  when  ratifying  the  Amendment. 
Momentum  and  guidance  normally  unavailable  to  them  will  be  pro- 
vided by  the  simultaneous  action  of  many  states  on  the  same  project. 
Calling  upon  the  legislatures  to  make  changes  in  such  an  atmosphere 
will  be  far  different  from  relying  on  them,  without  an  Amendment, 
to  revise  all  their  laws.  Moreover,  broad  changes  in  important  and 
complex  areas  of  legislation  have  been  successfully  carried  out  under 
such  circumstances  in  the  past.  When  the  Social  Security  Act"  was 
passed,  in  August,  1935,  every  state  found  it  necessary  to  enait  an 
unemployment  compensation  statute— a  form  of  legislation  with  which 
we  had  had  no  experience  whatever  in  this  country— and  to  establish  a 
complex  system  of  administration.  Yet  all  this  was  substantially  ac- 
complished in  less  than  eighteen  months.  Many  states  have  revised,  their 
commercial  laws  and  adapted  the  Uniform  Commercial  Code  to  fit 
their  needs.  Connecticut  and  Illinois  recently  recognized  the  need  for 
change  in  their  criminal  laws  and  enacted  new  penal  codes.*  These 
revisions  of  large  bodies  of  legislation  (and  .related  judicial  precedent) 
have-been  effected  without  fusing  Widespread  uncertainty  or  confu- 
sion. ^—^^^ 


Second,  the  amount  of  work  involved  is  limited  by  the  fact  that 
the  Equal  Rights  Amendment  affects  only  state  action.  Furthermore, 
some  of  the  changes  in  official  policy  will  be  accomplished  by  ad- 
ministrative agencies*  most  of  which  have  full  power  to  conform  their 
practices  to  the  Amendment,  by  regulation  or  otherwise,  without  ^oin  r 
to  the  legislature  fot  new  authorization. 


M    Ch  551,  49  Stat.  080  (codified  In  scattered  Kctlont  of  42  UJ.C). 
09.  Conn.  Of  n.  Stat.  Awn.  Pimal  Com,  I960  Public  Act  No.  888  (effective  Oct  t  if*. 
Cnminal  Code  of  I9ftl.  III.  Ann.  *tat.  ch.  Sfl,  ||  1-99  (SmithHurd  1904). 
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The  procedures  for  accomplishing  law  revision  vary  throughout  the 
country,  according  to  the  institutions  and  practices  of  the  different 
states.  Most  states,  however,  have  some  official  body,  often  a  committee 
of  the  legislature,  called  the  Law  Reform  Commission  or  the  Legis- 
lative Council,  which  ovenees  statutory  change.  These  commissions 
normally  operate  between  sessions  of  the  legislature  and  are  the  tradi- 
tional instrument  for  reforming  state  law.  They  would  normally  be 
expected  to  be  involved  in  the  changes  required  by  the  Equal  Rights 
Amendment. 

in  implementing  the  Equal  Rights  Amendment,  however,  it  is 
particularly  important  that  the  group  primarily  responsible  for  the 
work  include  the  Amendment's  principal  constituency,  the  women 
of  the  state.  Two  factors  should  thus  be  taken  into  account  by  gover- 
nors in  appointing  a  group  to  manage  the  review.  One  is  the  need 
(or  legal  t»lent  and  familiarity  with  the  areas  of  law  requiring  change. 
The  other  is  the  necessity  that  the  group  be  responsive  to  women  from 
all  sectors  of  the  community,  for  they  are  the  ones  whose  needs  and 
preferences  are  paramount  in  the  revision  process.  This  is  not  to  sug- 
gest that  these  two  components  will  be  completely  distinct  in  com- 
position and  role.  Many  of  the  lawyers  involved  ought  to  be  women, 
and  the  representatives  of  community  groups  will  aid  in  all  aspects 
of  the  project. 

In  creating  their  commissions,  the  states  can  draw  on  a  wide  range 
of  institutional  resources.  The  state  university  law  school,  equipped  to 
do  research  and  drafting,  will  probably  be  the  institution  most  often 
consulted  and  chosen  to  oversee  the  task.  In  some  states,  the  Commis- 
sion on  the  Status  of  Women  would  be  an  appropriate  starting  point 
Such  commissions,  with  women  members,  exist  in  every  state,  and  an 
Interstate  Association  keeps  the  groups  in  contact.  The  State  Associa- 
tion of  Women  Lawyers,  the  National  Conference  of  Law  Women, 
and  the  State  Bar  Association  are  other  sources  of  legal  skills.  Like* 
wise,  groups  such  as  the  American  Civil  Liberties  Union,  Women's 
Equity  Action  League,  and  the  National  Organisation  of  Women 
could  provide  advice  and  research  in  many  state*." 

The  group  given  main  responsibility  for  the  legal  study  should  in- 
clude women  from  community  groups  such  as  the  local  chapter  of  the 
National  Welfare  Right*  Organisation,  the  League  of  Women  Voters, 

_7t,  This  lift  of  groups  and  organlaUont  It  of  count  only  sugnestJve,  At  the  women's 
■jarement  continue*  to  burgeon,  more  and  more  ormUsuont  are  pining  experience  lor 
tadt  of  law  reform  through  lobbying  and  tttlgttJng  far  women's  rights  under  present 
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women  in  union  locals,  and  the  state  Democratic  and  Republican 
women's  clubs.  As  members  or  close  consultants  to  the  working  body, 
these  women  would  take  part  in  policy  decisions  regarding  the  new 
laws.  They  would  also  serve  as  conduits  for  the  opinions  and  ideas  of 
other  women  in  the  state. 

On  a  national  scale,  several  groups  might  offer  aid  to  the  states  in 
their  work.  The  Citizens'  Advisory  Council  on  the  Status  of  Women, 
created  by  Executive  Order  in  1963,"  has  done  much  work  on  the 
Equal  Rights  Amendment,  lis  research  would  be  a  source  of  ideas 
and  information  for  the  state  groups  on  the  form  and  substance  of 
new  legislation.  The  Council  of  State  Governments,  mainly  an  in- 
formation-sharing association,  tould  also  prove  helpful  by  circulating 
data  about  action  which  the  various  states  are  taking  to  bring  their 
laws  into  compliance  with  the  Amendment.  The  National  Conference 
of  Commissioners  on  Uniform  State  Laws  could  draft  uniform  laws 
in  some  nf  the  areas  in  which  major  change  will  have  to  be  made. 
Their  Uniform  Marriage  and  Divorce  Law,  for  example,  already  fol- 
lows the  principles  of  the  Equal  Rights  Amendment,  and  many  states 
might  want  to  adopt  that  law  instead  of  doing  their  own  rewriting. 

As  the  Uniform  Marriage  and  Divorce  Law  shows,  the  task  of  re- 
vising state  laws  and  practices  is  not  one  which  must  be  undertaken 
as  a  totally  new  and  fresh  project.  Much  work  has  already  been  done. 
The  Model  Penal  Code  goes  a  long  way  toward  removing  sex  dis- 
crimination from  the  criminal  law.  In  virtually  every  leg^l  area 
affected  by  the  Amendment  there  has  been  some  experience,  pome 
thinking,  or  some  work  in  progress.  The  job  that  remains  is  to  mould 
and  complete  the  materials  already  partially  created  to  suit  the  needs 
of  the  particular  states. 

Even  after  such  good  faith  efforts  have  been  made  (or  in  cases  of 
failure  to  complete  the  revision),  there  remain  other  problems  of 
transition.  The  new  legislation,  or  old  law  in  areas  in  which  the 
legislature  did  not  act,  will  inevitably  raise  questions  of  construction 
and  application.  T  >ese  matters  the  courts  will  be  called  upon  to  re- 
solve. 

B.    The  General  Rules  for  Judicial  Application  of  the  Equal  Rights 
Amendment 

To  the  extent  that  Congress  and  the  state  legislatures  have  expressly 
indicated  the  impact  the  Equal  Rights  Amendment  is  meant  to  have 

71.   fcxre.  Ordrt  No.  1 1 1  C!  F  R.  791  (l»S  Comp.). 
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on  existing  law,  that  legislative  hiitory  will  govern  later  judicial  in- 
terpretation. However,  in  many  instances  there  may  be  no  dear  legisla- 
tive mandate  available,  and  the  courts  will  have  to  determine  the 
impact  of  the  Amendment  in  light  of  its  general  legislative  history 
and  settled  principles  of  constitutional  adjudication.  The  doctrines 
developed  by  the  courts  for  this  task  have  given  them  broad  authority 
to  make  sensible  and  practical  adjustments  in  conforming  currant 
laws  to  the  requirements  of  the  constitutional  mandate.  Thus,  the 
courts  have  the  power  to  construe  legislation  to  avoid  unconstitu- 
tionality or  even  to  avoid  constitutional  doubts;  they  may  hold  cer- 
tain sections  or  applications  of  a  law  to  be  separable  from  others  in 
order  to  save  parts  of/the  law;  they  may  extend  the  scope  of  a  statute 
to  reach  those  wrongfully  excluded;  or  they  may  invalidate  the  law 
in  toto.  The  considerations  governing  the  use  of  these  various  methods 
of  construction  have  not  always  been  made  explicit  in  judicial  opin- 
ions. Nevertheless  patterns  emerge  from  an  examination  of  the  cases, 
and  it  is  possible  to  predict  with  considerable  accuracy  what  the  courts 
will  do  in  most  situations.11 

In  cases  challenging  statutes  under  the  Equal  Rights  Amendment 
the  courts  will  be  faced  with  essentially  two  alternatives:  either  to 
invalidate  the  statute  or  to  equalise  its  application  to  the  two  sexes. 
If  the  latter  alternative  is  selected,  there  may  sometimes  be  a  question 
as  to  the  proper  basis  for  equalisation.  However,  the  more  difficult 
problems  posed  in  the  application  of  other  constitutional  doctrines, 
such  as  vagueness  or  chilling  effect,  are  unlikely  to  arise  here.* 

In  determining  the  impact  of  a  constitutional  provision  upon  a 
non-conforming  statute,  courts  look  primarily  to  the  legislative  intent 
behind  the  statute  in  question.  Whether  the  statute  falls  completely 
or  ii  modified  in  some  way  depends  upon  the  court's  assessment  of 
what  the  legislature  itself  would  have  done  had  it  known  that  all  or 
part  of  its  original  enactment  would  be  invalid.  Of  course,  such  legis- 
lative intent  is  often  not  easily  ascertained.  Where  legislative  history 
»  scant,  or  lacking  altogether,  there  is  little  for  courts  to  rely  on  ex- 


1...1L  for  rt*,,,,tt?  «1lteuMtan  «*  problem*  of  rtttutorv  contraction  when  cored- 
•««lnn»l  wmiMMian  Involved,  ite  J .  Sutmtoland,  Statutoot  CowmicnoH  (Mod. 
i,.,"™™*  «•»•  ■*»  pietetaafttr  cited  u  SuTMttLAHO);  Sedler,  SUtnding  to  Aunt  Cm- 
PS*™"  c~rt-  «  **"  M.  SM  (IMS):  Stern.  SefotoMNry 
'hJT2-\,y£}!Mt.>  iH  ,ka2*T?  Court.  31  Haw.  L.  Riv.  M  (1937)  (herefiMfter 
ttrtJZLPZPl  Nt**-^ttm'.. Ft!*  «f  SMuttt  lo  Avoid  tmtMMmml 

tiZrT-  M  CWZ  L  *?•  m  <,MS>:         Th*  «f  «"  VtumMMiMmt  fttp. 

.    °*  ""  •/  ■  Statute.  33  Ha>*.  L.  Xw.  lOtt  (IMS). 

•wtei  W*  ssT/'  Whr  w,ue,K"  ***  Mmn*  «,<rt  ■«  anllliely  to  ariie,  tee 
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cept  their  own  judgment  about  what  the  legislature  mutt  have  In- 
tended. Then/too.  the  further  question  arises  as  to  which  legislature's 
intent  is  relevant— the  one  which  passed  the  bill  originally,  an  amend* 
ing  legislature,  if  any,  or  the  one  currently  in  session.74 

In  these  circumstances,  critics  have  charged  that  legislative  intent 
and  the  policy  judgment  of  the  reviewing  court  are  nearly  indis- 
tinguishable. However  that  may  be,  the  courts  have  tended  to  struc- 
ture their  judgment  in  terms,  of  certain  standard  factors  which  are 
thought  to  provide  at  least  rough  guides  to  probable  legislative  intent 
and,  equally  important,  to  rational  results  in  adjusting  statutes  to 
cbnstitutional  requirements.  Since  several  of  these  factors  are  often 
present  in  one  case,  it  is  useful  to  describe  the  factors  briefly  and 
then,  by  way  of  illustrating  their  operation,  analyze  selected  cases. 

The  first  of  these  interpretive  factors  is  a  practical  consideration  of 
the  importance  of  the  legislation  and  the  feasibility  of  retaining  it  in 
the  altered  form  required  by  the  constitutional  mandate.  If  the  chal- 
lenged statute  deals  with  a  subject  of  major  significance,  the  court 
will  attempt  to  find  a  saving  construction,  even  if  that  requires  a 
strained  interpretation  of  the  statutory  language  on  its  face.  On  the 
other  hand,  if  the  saving  construction  produces  a  result  which  is  not 
workable  as  a  practical  matter,  or  requires  drastic  changes  in  other 
areas  to  be  viable,  the  court  will  V  inclined  to  strike  down  the  statute. 
For  example,  a  court  would  be  iJbbst  unwilling  to  invalidate  a  revenue 
law  or  a  voting  qualifications  statute,  because  taxes  and  voting  are 
crucial  to  the  political  system.  However,  it  might  refuse  to  extend 
a  law  prohibiting  night  work  fern  women  to  cover  men,  because  such 
extension  of  coverage  would  not  be  teasible  without  fundamental 
changes  in  industrial  organization,  and  bediuse  the  subject  matter  is 
one  that  could  readily  await  legislative  action." 

Second,  the  courts  are  influenced  by  the  proportional  difference 
between  what  the  original  enactment  was  designed  to  cover  relative 

74.  For  the  maxim  that,  ■warning  mnj  legal  effect  can  be  given  to  the  remaining 
provisions  of  the  statute,  legislative  Intent  is  determinative,  see  Dnrehy  v.  Kansas.  164  UJ. 
2ift,  2*9  90  (1924).  See  mtto  Note,  tuprm  note  72,  53  Count.  L.  Rfcv.  at  642.  For  the 
proposition  that  the  amending  legislature's  Intent  may  be  relevant,  see  Note,  tuprm  note  72, 
55  Haxv  L.  Rtv.  at  1039. 

75.  See  Note,  tuprm  note  72,  89  Has*.  L  SUv.  at  10*2  n  20,  103S  nnJI  ft  22,  citing 
cases  concerning  tax  statutes  from  whkh  exceptions  were  removed,  e-f.,  State  **  ret. 
aniens  v.  Freer.  14*  Wis.  496.  194  N.W.  679  (1912),  mptml  sfemtoed,  291  UJ.  616  (1914); 
State  #»  rW.  v.  Baker,  95  Ohio  St  I »  44  N.E.  916  (1996),  demonstrating  the  Importance 
of  when  the  legislature  will  be  able  to  meet  and  enact  a  new  statute:  State  ex  ref. 
Wilmnt  v.  Buckley,  60  Ohio  St.  279,  «4  N.E.  272  (1900);  Anderson  v.  Wood,  152  S.WJd 
1089  (Tex  1941),  Indicating  the  signifkince  of  an  existing  law  of  similar  substance. 
McLaughlin  v.  Florida,  979  US.  IK  196  0S  (1905),  also  deals  with  this  latter  issue. 
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10  bow  much  it  can  or  mutt  constitutionally  include.  This  factor  may 
be  reflected  either  in  terms  of  the  number  of  persons  who  would  be 
added  or  excluded  relative  to  the  original  number,  changes  in  geo- 
graphical area  covered,  the  number  of  original  provisions  which  re- 
main, or  other  indices  of  the  percentage  of  the  statute  added  or 
subtracted.  Thus  if  the  class  added  by  construction  is  small  in  corn- 
prison  with  the  classes  already  included,  the  court  will  generally 
assume  that  the  legislature  would  prefer  the  statute  to  stand  despite 
a  minor  change  and  will  probably  extend  the  law  to  conform  with 
the  new  constitutional  mandate.  If  the  proportion  is  reversed,  the 
court  might,  by  invalidating  the  law,  refer  the  matter  back  to  the  leg- 
islature for  decision.1*"- 

A  third  factor  which  strongly  influences  the  courts  is  whether  the 
statute  in  question  is  civil  or  criminal  Courts  have  long  observed 
a  maxim  that  penal  laws  are  to  be  strictly  construed.  To  avoid 
judicial  creation  of  new  crimes  beyond  those  established  by  the  legis- 
lature, courts  will  refuse  to  extend  a  criminal  law  to  cover  groups  of 
people  implicitly  or  explicitly  excluded  on  the  face  of  the  law.  In 
other  words,  the  courts  will  not  presume  that  the  legislature,  faced 
with  the  problem  of  unconstitutionally  under-inclusive  penalties, 
would  have  chosen  to  extend  them  to  a  hew  group."  As  one  court 
put  it,  in  the  process  of  invalidating  ah  entity  penal  suture: 

By  striking  out  the  exemption  as  unconstitutional,  it  leaves 
subject  to  criminal  prosecution  those  the  Legislature  expressly 
intended  should  be  exempt 

As  to  them  it  would  be  making  that  a  crime  which  was  never 
intended  should  be.  The  exemption  renders  it  impossible  to  en- 
■  force  the  legislative  will.99 


,  J?;  **  SoU'  *****  w  Haw.  L  Rtv.  at  1010  a  J,  dting  ft  Out.  L.  Hit.  ttS 

(MM),  and  1030  n.6.  I0SI  n.7  and  caem  cited  therein.  Suit  statute*  which  exclude  non- 
djj*¥  ^oen  benefit*  are  usually  Interpreted  to  eitend  benefit*  to  them,  while  statutes 
which  impute  btirdcm  m  them  art  ahnott  Invariably  struck  down,  to  avoid  unconstitu- 
tionality under  the  ftirilenue  and  Immunities  Clam*  off  Article  IV  |  S.  The  tact  that 
the  number  of  non<itiacne  burdened  by  a  statute  or  excluded  from  a  beitefit<ofifcrring 
act  It  usually  email  In  proportion  to  the  number  off  dtlaens  may  account  for  them 
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The  three  factors  discussed  so  far  ate  the  principal  ^pnet  which 
guide  the  couru  in  determining  legidative  intent  when  theTegiila- 
tive  history  of  the  statute  or  the  constitutional  provision  itself  does 
not  explicitly  resolve  the  issue.  There  arc  two  additional  considera- 
tions which  may  influence  judicial  resolution  of  a  constitutional  chal- 
lenge, but  they  operate  with  less  force  and  clarity. 

The  first  is  related  to  the  criminal-civil  distinction*  If  a  saving 
construction  has  the  effect  of  extending  a  burden  to  a  previously  ex- 
cepted class,  the  courts  are  somewhat  less  likely  to  adopt  it  than  if 
the  new  construction  extends  a  benefit  previously  denied  those  ex 
cepted.  Thus  a  statute  prohibiting  women  from  being  bartenders 
would  be  stricken  down  rather  than  extended  to  men;  but  a  law 
giving  only  mothers  of  illegitimate  children  a  right  to  custody  would 
lie  extended  to  fathers."  There  are  two  kinds  of  ambiguities,  how 
ever,  in  the  benefitburdep  analysis,  both  of  which  may  make  it  dif- 
Bcult  for  courts  to  appraise  the  benefits  and  burdens  involved.  Fint, 
a  law  may  have  a  variable  impact  within  the  covered  classification. 
Thus,  a  law  providing  a  lower  age  of  termination  of  parental  support 
and  control  for  women  than  men,  or  a  law  setting  maximum  hours 
for  female  workers,  provides  benefits  to  some  of  the  class  covered  by 
the  law  (those  who  want  to  be  free  of  parental  supervision  and  those 
who  do  not  want  to  be  forced  to  work  long  hours)  and  burdens  to 
others  (those  who  want  to  be  supported  through  college  by  their 
parents  *nd  those  who  want  to  earn  high  overtime  wages).  Second, 
a  law  which  provides  a  benefit  to  one  class  may  entail  a  cost  to  another 
class.  Thus,  a  law  providing  overtime  pay  for  female  employees  may 
be  intended  to  benefit  them  but  also  burdens  the  employer.  Where 
the  burden  falls  on  the  general  public,  as  in  the  case  of  a  benefit 
supported  by  tax  funds,  the  court  may  be  inclined  to  ignore  the  bur- 
den or  cost  aspect  of  the  equation  and  extend  the  benefit  to  im- 
properly excluded  classes.  But  where  the  burden  is  bojne  by  private 


to  avoid  unconstitutional  overbreadth,  mutt  read  tpecltk  worth  of  exception  into  a 
statute,  the  atatute  may  be  unconetitutionaliy  vague,  at  well.  At  the  Supreme  Court  stated 
in  Smith  v.  Cahoon.  8M  UA  MS.  564  (1931); 
Either  the  statute  Impoaed  upon  the  appellant  obligations  to  which  the  State  had 
nil  constitutional  authority  to  tubject  him.  or  It  failed  to  define  inch  obligation*  aa 
the  State  had  the  right  to  Impost  with  the  iair  degree  of  certainty  which  la  required 
of  criminal  tut  tun  ^ 
«ila  problem  It  acute  where  the  airing  conatrurtion  ot  the  court.  In  "discovering"  an 
implicit  eacrptlon,  ralan  the  poaaiMllty  that  there  may  be  other  exception,  of  a  similar 
nature  at  yrt  hidden.  Since  the  Equal  Right!  Amendment  dealt  with  the  incluaion  or  e*. 
cluiinn  of  either  of  two  well-defined  groups,  this  problem  la  unlikely  to  srlte. 

79  fee  Note,  tupr*  note  7f.  55  Ha*v.  L.  Rkv.  at  1091  .St.  I0MS5,  and  casts  died 
at  1039  nn  f2  ff 
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individuals  or  groups  the  court  may  react  differently."  For  these  rca- 
ions  the  benefit-burden  dichotomy  will  often  require  further  analysis. 

The  final  consideration,  which  is  probably  the  most  frequently 
mentioned  by  judges,  is  actually  the  least  important.  In  a  series  of 
cases  dating  back  at  least  to  United  States  v.  Reese*1  in  1875,  courts 
have  claimed  that  they  lack  the  power  to  acta  words  to  statutes,  al- 
though they  possess  the  power  to  excise  words  or  to  interpret  them 
freely.  Several  commentators  have  rightly  been  critical  of  this  semantic 
distinction  on  the  ground  that  the  answer  to  the  question  of  what 
the  legislature  would  hwe  wanted  to  happen  is  not  contingent  on 
whether  the  result  requires  the  addition  or  removal  of  words."  An 
examination  of  the  cases  in  which  courts  have  refused  to  reach  a 
fci"en  result  for  methodological  reasons  suggests  that  alternative  bases 
exist  for  most  of  these  decisions,  including  hostility  on  the  part  of 
the  court  to  the  substantive  policy  embodied  in  the  challenged  stat- 
ute.* In  other  words,  semantic  considerations  appear  to  play  more 
of  a  folic  in  the  courts'  description  of  what  they  are  doing  than  in  the 
actual  result*.  This  factor  can  therefore  be  largely  ignored  as  a  basis 
of  decision,  although  it  may  tip  the  scales  one  way  or  another  in  an 
unusually  close  case." 

The  factors  outlined  above  do  not  exhaust  all  the  possibilities. 
But  they  do  suggest  the  principal  guidelines  for  judicial  determination 
of  'legislative  intent.4'  Since  these  factors  sometimes  militate  against 
each  other  in  particular  cases,  judicial  interpretation  of  the  Equal 
Rights  Amendment  can  only  be  predicted  if  the  relative  weights  ac- 
corded each  are  taken  into  account.  The  way  in  which  these  con* 
sidf  rations  operate  in  the  actual  process  of  judicial  decision  can  best 


"  Sre.  Burrow  v.  Kapfhammer.  284  Ry.  759.  145  S.W M  1067  (1940).  noted  at  54 
Haiv.  L.  Rtv.  1078  (1941).  But  c(.  Butte  Miners'  Union  No.  I  v.  Anaconda  Copper  Mining 
Co  .  112  Mont.  418.  118  P,2d  148  (1941).  noted  at  55  Haw.  L  Riv.  1052  (1042). 

SI.  02  UJI.  214  (1875). 

«•  Sf#.  e.f Stem.  $uprm  note  72.  at  04-97. 

89.  Set  the  dlictiMlon  In  M.t  at  102.  Caiei  reflecting  hostility  on  the  part  of  the  Court 
1? .  «  ",hi|anUv*  policy  involved  in  the  atatute  include  Carter  v.  Carter  Coal  Co.,  298 
298  (1996)  and  United  feat*  v.  Reeae.  92  VS.  214  (1875),  dimmed  in  Stem,  tupr* 
note  72  at  99.  An  example  of  a  different  Alternative  basis"  la  Illinois  Cent.  R.R.  v. 
McKendree.  209  U.I.  514  (1908).  where  the  Court  can  its  decision  In  methodological  terms 
P"n«p)  to  avoid  reaching  another  constitutional  lame  on  which  It  was  divided.  See  Stem, 
"■^e  note  72.  at  102  n.  118. 

One  Indication  of  the  accuracy  of  this  analysis  is  the  frequency  with  whkh  the 
"m*^°Urlf  follow  the  rule  against  addition  of  words  on  some  occasions  and  violate  It 
pothers,  avoiding  open  conflict  with  the  Keeie  line  of  cases  by  neglecting  to  discuss 
i ?!  ?T2hodo,ogy  Implicit  In  their  mult.  See.  Holy  Trinity  Church  v.  United  State*. 
««  VS.  457  (1892).  and  Stem,  intra  note  72.  at  80-82. 98. 
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be  teen  from  a  brief  examination  of 


in  areas  mote  comparable  to 


the  Equal  Right*  Amendment.** 

In  several  case*  arising  under  the  Fifteenth  Amendment,  Kate  voting 
statutes  which  discriminated  on  their  face  against  blacks  were  auto- 
matically extended  to  cover  blacks  as  well  at  whites.**  In  those  cases, 
the  number  added  by  the  court  was  small  in  proportion  to  the  number 
of  people  already  included;  in  addition  voting  statutes  ate  of  prime 
importance  to  the  operation  of  government  and  the  inclusion  of  the 
new  group  did  not  raise  administrative  problems.  Under  the  Nine- 
teenth Amendment,  prohibiting  denial  of  the  right  to  vote  on  account 
of  sex,  the  same  result  was  reached  even  though  a  large  number  of  new 
voters  (potentially  over  50  per  cent)  was  added  to  the  rolls."  In  these 
cases  the  subject  matter—voting— was  clearly  the  dominant  factor. 
Courts  are  unwilling  to  invalidate  such  laws,  thereby  leaving  the  state 
without  a  statute  on  voting  qualifications  and  procedures.  Even  when 
the  number  added  by  the  change  is  large  in  comparison  to  the  number 
covered  by  the  original  enactment,  the  importance  of  the  law  requires 
extension  rather  than  invalidation. 

The  equal  protection  decisions  probably  provide  the  closest  anal- 
ogies to  the  cases  likely  to  arise  under  the  Equal  Rights  Amendment. 
Dealing  with  discrimination  against  specified  classes  of  individuals, 
they  have  usually  resulted  in  the  extension  of  benefits  to  the  previously 
excluded  group.  For  example,  in  Sweatt  v.  Painter"  and  McUurin  v. 
Oklahoma  State  Regent**  the  right  of  access  and  treatment  substan- 
tially identical  to  that  accorded  white  students  in  state  institutions  of 
higher  education  was  extended  to  black  ..u  dents.  Such  extension  of 
benefits  has  not  been  limited  to  cases  involving  racial  discrimination. 


M».   119  lt.S.  M7  (1930). 
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m  Lew  v.  Louisiana*  the  right  to  recover  wrongful  death  benefits 
was  extended  to  illegitimate  children,  and  in  Shapiro  v.  thompson* 
The  right  to  receive  welfare  benefits  was  extended  to  coverWsidents 
who  had  recently  moved  from  another  Hate.  Extension  in  these  catej 
wa,  consistent  with  the  general  principles  of  construction  dismissed 
above:  the  statutes  were  civil,  their  subject  matter  was  unportant\and 
the  number  of  ptople  added  to  the  coverage  of  the  law  was  smalUn 
comparison  to  the  number  already  included.  But  even  when  the  num- 
ber of  people  affected  is  large,  a  statute  involving  an  important  ch 
benefit  or  duty  is  often  extended.  In  Whit*  v.  Crook*  the  Alabama 
.tatute  excluding  women  from  jury  duty  was  held  to  violate  the  Four- 
teenth Amendment;  it  was  not  struck  down,  but  instead  the  right 
ami  duty  of  serving  was  extended  to  women. 

On  the  other  hand,  when  the  discrimination  is  part  of  a  criminal 
law  the  coverage  of  the  law  is  rarely  if  ever  extended*  Thus,  a 
criminal  law  providing  special  penalties  for  interracial  cohabitation 
was  struck  down  rather  than  extended  to  all  cohabitation  in  McLaugh- 
lin v.  Florida."  And  the  courts  have  invalidated  state  laws  providing 
greater  criminal  penalties  for  women  than  for  men,  rather  than  ex- 
tending  the  increased  penalties  to  men.*  Since  persons  prosecuted 
under  a  law  are  unlikely  to  urge  that  the  law  be  extended  to  cover 
those  discriminatorily  excluded,  and  since  individuals  not  prosecuted 
cannot  urge  this  result,  it  might  seem  that  the  alternative  of  extension 
is  not  even  before  the  court.  However,  in  Skinner  v.  Oklahoma,  a  law 
which  arbitrarily  selected  one  class  of  habitual  offenders  for  steriliza- 
tion was  remanded  to  the  Oklahoma  Supreme  Court  because,  as 
Justice  Douglas  said, 

It  is  by  no  means  clear  whether,  if  an  excision  were  made,  this 
particular  constitutional  difficulty  might  be  solved  by  extending 
on  the  one  hand  or  contracting  on  the  other  ...  the  class  ot 
criminals  who  might  be  sterilized.** 

Apparently,  the  Oklahoma  Supreme  Court  did  not  feel  it  could  take 
upon  itself  the  decision  to  extend  the  penalty  to  a  class  of  offenders 


«w  mt  u  s.  «s  (load). 

91  394  VS.  018  (1909). 

W  251  F.  Supp.  401  (M.D.  All.  1986). 

99.  St*  lulhoriliM  cited  in  note  77'inpro. 

94.  S79  U  S.  184  (1984).    „  ... 

95.  VS.  «  r#l.  Robinson  t.  York.  SSI  t.  Supp.  8  (D.  Conn.  1988);  Comtnonwealln  ». 
Daniel.  450  Pi.  842. 245  A  .2d  400  (1988).    .    ,         ,  . 

96.  Skinner  ».  Oklahoma  **  tel.  WllllaaMon,  910  VS.  599. 549  (1942)  (dtailoni  oamt«d> 
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not  included  by  the  legislature,  and  therefore  invalidated  the  law  by 
failing  to  take  action  on  remand.  ^ 
Taken  at  a  whole,  the  principles  used  by  the  courts  have  operated 
to  produce  results  that  are  probably  what  the  legislature  would  have 
done  had  it  known  of  the  new  constitutional  mandate.  While  no  one 
can  say  that  the  outcome  of  every  issue  will  be  the  same  in  every  state, 
it  can  be  said  with  some  assurance  that  the  courts  have  the  powers, 
doctrines  and  experience  to  handle  Equal  Rights  Amendment  cases 
without  wholesale  invalidation  of  viable  laws  or  other  absurd  results. 
The  main  problem  which  we  have  discovered  is  the  necessity  for  state 
legislatures  to  direct  particular  attention  to  their  criminal  laws,  as  the 
courts  are  least  likely  to  comet  defects  in  this  area. . 

V.  The  Amendment  in  Operation 

The  theory  of  the  Equal  Rights  Amendment,  described  above  in 
Part  III,  will  provide  a  framework  for  deciding  whether  laws  and 
governmental  practices  are  constitutional  under  the  Amendment.  The 
criteria  for  judicial  application,  discussed  in  Part  IV(B),  will  func- 
tion as  ground  rules  guiding  judges  in  implementing  a  decision  that 
an  existing  law  is  unconstitutional.  However,  for  most  of  those  who 
are  deciding  whether  or  not  to  support  the  Equal  Rights  Amendment, 
it  will  not  be  enough  to  know  the  general  theory  underlying  the 
Amendment.  They  will  want  to  know  how  the  Equal  Rights  Amend- 
ment will  affect  legal  rights  and  responsibilities  in  important  areas  of 
their  lives.  They  will  want  to  assure  themselves  that  the  changes  will 
not  produce  absurd  or  chaotic  ffeults,  and  that  there  will  be  a  rea- 
sonable degree  of  predictability.  This  is  so  especially  since  the  debate 
ever  the  Equal  Rights  Amendment  has  been  waged  largely  in  terms 
of  its  impact  on  particular  laws  or  institutions. 

Many  of  the  important  changes  which  the  Equal  Rights  Amend- 
ment will  require  are  easy  to  predict  and  will  serve  to  correct  in* 
stances  of  clearcut  sex  discrimination  in  the  law.  Some  of  these  changes 
are  mentioned  here  simply  to  remind  readers  that,  once  the  theory 
of  the  Equal  Rights  Amendment  has  been  agreed  on.  much  of  its  ap- 
plication will  be  obvious  and  direct.  States  with  jury  laws  which  make 
special  exceptions  or  exemptions  for  women  will  no  longer  be  able 
to  discriminate  on  the  basis  of  pex.  For  example,  states  which  grant 
jury  'service  exemptions  to  womlen  with  children  will  either  extend 
the  exemption  to  men  with  children  or  abolish  the  exemption  alto* 
gether.  The  few  state  laws  which  Will  require  women  to  comply  with 
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special  qualifications  to  do  business  will  be  invalidated,  as  will  laws 
which  prohibit  women  from  acting  as  trustees  or  executors.  Age  dif- 
ferentials on  the  basis  of  sex  will  be  equalized:  die  age  of  majority 
will  be  the  same  for  men  and  for  women,  and  the  child  labor  laws 
v  and  juvenile  court  laws  will  cover  young  people  until  the  same  age, 
regardless  of  sex.  Similarly,  legal  retirement  ages  will  be  equalized 
for  men  and  women:  where  the  permissive  retirement  age  is  lower 
for  women,  the  chance  to  mire  early  will  be  extended  to  men;  but 
where  th"  compulsory  retirement  age  is  lower  for  women,  women 
will  be  permitted  to  continue  working  until  the  same  age  as.  men. 
Men  and  women  will  be  considered  for  admission  to  all  state  uni- 
^sities  on  an  equal  basis.  Government  benefit  programs  which  cur* 
rently  discriminate  on  the  basis  of  sex  will  be  available  to  men  and 
women  alike:  manpower  training  programs  will  be  required  to  ac- 
cept young  women  on  an  equal  basis  with  young  men,  and  Social 
Security  will  be  required  to  provide  the  relatives  of  working  women 
with  the  same  benefits  it  provides  to  the  families  of  working  men. 
Women  will  have  the  same  right  to  sue  for  loss  of  a  spouse's  con* 
tortium  that  men  now  have. 

In  the  remainder  of  the  article,  we  explore  the  operation  of  the 
Equal  Rights  Amendment  with  respect  to  four  important  areas:  pro- 
tective labor  legislation,  domestic  relations  law,  criminal  law,  and 
the  military.  These  areas  have  been  chosen  because  they  appear  <P 
have  raised  the  most  serious  doubts  in  the  minds  rf  some  people. 
Each  involves  practices  or  sets  of  legal  rr^no*  >ips  which  have  been 
based  on  sex  discrimination  and  sex  '  fferem  ition  for  so  long  that 
untangling  the  effects  of  sex  inequality  rt/'Wr  ^  more  than  an  instant's 
consideration.  In  addition,  many  of  the  issues  raised  in  the  discussion 
of  these  subjects  resemble  problems  that  will  arise  in  other  areas. 
Thus,  discussion  of  their  resolution  suggests  the  shape  of  the  impact 
of  the  Equal  Rights  Amendment  in  other  contexts. 

In  discussing  the  operation  of  the  Equal  Rights  Amendment,  we 
have  not  undertaken  a  comprehensive  justification  of  the  Amend* 
vent's  beneficial  effects.  Other  writers  have  explored  the  harms 
caused  by  the  law's  current  discrimination  and  the  benefits  which 
"ill  flow  from  their  elimination  by  the  Equal  Rights  Amendment* 

*7-  Sr*  the  materials  dted  In  note  t  tupr*.  Ut  mho  B  Bowman  tr  al.,  Womb*  an* 


921 


628 


The  Yale  Law  Journal 


Vol  80:  871,  1971 


We  have  not  generally  repeated  the  observation!  of  these  writers* 
Rather,  we  have  concentrated  on  analyzing  the  legal  changes  which 
the  Equal  Rights  Amendment  mandates,  It  may  be  noted  in  passing, 
however,  that,  the  authors  believe  that  fears  about  the  socio-economic 
impact  of  the  Equal  Rights  Amendment  are  based  upon  unrecognized 
sex  bias,  sexual  stereotypes  which  do  not  take  account  of  the  actual 
capacities  and  circumstances  of  most  men  and  women,  and  failure  to 
consider  the  comprehensive  impact  of  an  absolute  theory  of  legal 
equality. 

A.  Protective  Labor  Legislation 

The  impact  of  the  Equal  Rights  Amendment  upon  so-called  pro- 
tective labor  legislation  applicable  only  to  women  has  been  and  re* 
mains  a  source  of  major  controversy.  In  past  years  many  individuals 
and  groups  favorable  to  equal  rights  for  women  refused  to  support  the , 
Amendment  because  of  fear  that  it  would  deprive  working  women  of 
important  gains  achieved  only  after  hard-fought  battles  in  the  late  nine- 
teenth and  early  twentieth  centuries.  Most  of  the  labor  groups  currently 
opposing  the  Amendment  invoke  the  same  argument.  Within  recent 
years,  however,  two  important  developments  have  put  these  issues  in 
a  very  different  light.  One  is  the  realisation  that,  whatever  the  original 
design,  under  present  conditions  legislation  of  this  nature  has  on  the 
whole  proved  t^  be  more  repressive  than  protective  for  women.  The 
other  is  that  Title  VII  of  the  Civil  Rights  Act  of  1964,"  which  pro- 
hibits discrimination  in  employment  on  account  of  sex,  has  already 
largely  eliminated  such  legislation  or  extended  its  protection  to  men. 
State  legislative  officials  themselves,  often  explicitly  in  response  to 
Title  VII,  are  hastening  this  process  of  change. 

While  there  are  many  types  of  labor  laws  applicable  to  women  only, 
basically  they  may  be  grouped  into  three  broad  categories:  (1)  laws 
conferring  supposed  benefits,  such  as  minimum  wages,  a  day  of  rest, 
a  meal  or  rest  period,  and  the  provision  of  chairs  for  mt  periods; 
(2)  laws  excluding  women  from  certain  jobs,  such  as  mining  or  bar- 
tending, or  from  employment  in  any  job  before  and  after  childbirth;  • 
and  (3)  laws  restricting  women's  employment  under  certain  conditions, 
such  as  at  night,  more  than  a  maximum  number  of  hours,  or  in  jobs 

itatui;  and  Fimali  Srvmta  I  (S.  TobUi  ed,  1970)  and  Fimalc  Snmo  n  (F.  Howe  cd. 
1970)  (collection*  of  college  reading  llati  available  from  KNOW,  Inc.  TJO.  Boa  10197, 
Nltibftirgti.  fa.  15292). 
99.  II  701719.  41  UAC.  ||  WQOt  to  S009H5  (1964),  «  *«*imM,  (Supp.  V,  1970). 
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requiring  the  lifting  of  weight*  above  a  set  limit.  The  table*  on  the  fol- 
lowing pages  ihow  the  pattern  of  these  laws  as  of  1968,  and  significant 
changes  by  state  governments  and  federal  courts  as  of  April  1971." 

Evidence  has  been  accumulating  in  recent  years  that  these  "pro- 
tective" laws  for  women  actually  provide  little  real  protection.1*  The 
uneven  coverage,  wide  variation  among  states,  proliferation  of  excep- 
tions for  jobs  for  which  coverage  seems  most  appropriate,  and  out- 
right exclusion  of  women  from  many  lucrative  occupations  demon- 
strate a  lack  of  protective  function.  The  conclusion  that  the  laws 
serve  primarily  as  an  excuse  for  employers  and  unions  to  keep  women 
in  lower  paying  jobs,  or  out  of  the  labor  force  altogether,  is  supported 
by  the  increasing  number  of  women's  lawsuits  challenging  these  re- 
strictions. Moreover,  any  sex-based  law  has  an  inevitably  discrimina- 
tory impact,  because  a  large  number  of  women  do  not  fit  the  female 
stereotypes  on  which  the  tows  are  predicated191  These  women  are 
unfairly  denied  the  higher  wages  and  other  benefit*  of  traditionally 
"male"  jobs.  To  the  limited  extent  that  the  laws  do  provide  bona  fide 
protection,  men  are  discriminatorily  denied  benefits. 

Title  VII  of  the  Civil  Rights  Act  of  1964  confirms  the  judgment 
that  sex  is  not  a  desirable  basis  for  employment  rights  and  practices. 
Title  Vll  provides  that  it  shall  be  an  "unlawful  employment  prac- 
tice" for  an  employer  engaged  in  an  industry  affecting  interstate 
commerce,  who  has  twenty-five  employees  or  more,  to  "discriminate 
against  any  individual  with  respect  to  his  compensation,  terms,  con- 
ditions or  privileges  of  employment,  because  of  such  individual's 
race,  color,  religion,  sex,  or  national  origin."191  Similar  unlawful  em- 
ployment practices  by  labor  unions  and  employment  agencies  are  also 
forbidden.  The  Act  establishes  the  Equal  Employment  Opportunity 
Commission  (EEOC)  as  the  agency  charged  with  administration  of 

99.  Table  I  U  adapted  from  1  Rota,  Sex  Discrimination  and  "frocectto"  Labor  L*f> 
ktion.  printed  in  Httrings  on  Section  905  0/  H*.  1109$  Befor*  th*  Sp*ci*t  Subcomm. 
mi  EdutMtion  0/  the  Horn*  Comm.  on  Education  end  Ubort  Slat  Cong..  2d  Seat.,  pt,  I,  at 
W.  595  96  (1970),  The  table  k  baaed  on  data  from  Women1!  Bureau,  VS.  Dt»*  of 
Lakm,  SuMMAav  or  State  Labom  Lawi  for  Women  (19*9).  Table  II  It  adapted  from  a 
"KiBorindum  prepared  by  Catherine  Eaat.  Executive  Secretary  of  Che  Cittern'  Advisory 
Council  on  the  Statin  of  Women.  April  IS,  1971. 

100.  See  generally.  D*v*topm*nt*-TUk  W,  $upm  note  45.  at  IISS  95. 

101.  See  S.  Rom.  supra  note  99.  pessim.  and  caiet  dted  In  notes  100.  109.  ISO.  127.  and 
l'2  infra.  See  alio  the  position  of  the  Equal  Employment  Opportunity  Commission  (EEOC) 
on  state  protective  legislation  for  women  embodied  In  Its  regulations,  89  C.J.R. 
I  1004.1(b)(2)  (1970).  set  out  at  p.  9S9  Infra.  A  contrary  analysis  appears  in  Jordan. 
»*r*ine.  Women  and  th*  festal  Might*  Amendment,  Teams* Action.  Nov.  1970.  at  10. 

■«   I  709(a)(1).  42  UJ.C.  |  2000e~f(aXI)  (1904). 
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TAILS  I 
State  Lamm  Laws  as  or  Diamii  1968 


Typ$  of  uw 
Minimum  Wage 

Dty  of  Rett  Prescribed 


Meal  Mod 
(20  ninuict 
to  one  hour) 

Rett  Period 
(10  minutes 
for  etch  half 
day  of  work) 

Chairs  to  be 
provided 

Occupations  (total 
exclusion  from) 


Childbirth  (employment 
before  and  after 
prohibited) 

Weight  limiti  (work 
requiring  lifting  more 
than  set  amount- 
ranging  from  15  to  50 
pounds— ii  prohibited) 

Hon?  -Miii  (work 
over  the  limit— with 
ileiirahle  premium  pay 
rates  for  overtime 
-is  prohibited) 

Nightwork  (cither 
prohibited  or 
regulated) 


A.  Stole  "Jan**!"  Uw 

Num^r  AppHcibk 
fo  Women  Only 

1 

9  (not  In  operation) 
14;  D.C 


20;  D.C.;  f.R. 


12;  FR. 


44;  D.C.;  P.R. 

B.  tore  ExcluHomry  Uw 
26— Including: 
17-Work  In  or 
about  mines 
lOaartending 
IWork  In  retail 
liquor  stores 
11  •Other  occupations 

0;  ML 


C.  Stale  Restrictive  'jsu 
10;  P.R. 


98;  D.C.  (5  of  the  38 
itatea  cover  both  men 
and  women  In  some 
industries;  only  women 
in  others) 

18;  p.R. 


Numfrer  Apptktbt* 
to  Men  a  net  Womtn 

2*  D,C .•;  *.*.•; 
FederaJ  Fair  Labor 
Standards  Act 

7;  P.R.:  aim  28 
"Sunday  blue  lawaH 
which  achieve  the 
same  result. 

8 


I i.C— Diitrict  of  Columbia;  P.R. —Puerto  Rico. 
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TAILS  n 

StCNIfiCAKT  CHANCES  IN  $TAT*  ftmCTOI  LAWl  HNCt  1966 


A.  Chsngn  by  Stete  t^klnr«  anal  aVele  Oflrkd 
Reeled  hours  km 

AriMMM  New  Jersey 

Delaware  New  York 

MonUM  Oregon 

Nebraska  Vermont 

Extended  weighliftrng  lev  to  men 
Georgia 

Rulings  by  Attorney*  Generet  fnef  iiele  Jews  ere  superseded  by  Title  Vii  or  ifele 
Fair  Employment  Lews 

Diatrict  of  Columbia  Oklahoma 
HUnoia  fenntylvania 

Kansas  (by  CommMoner  >  Rhode  Island 
of  Labor)  South  Dakota 

Massachusetts  Washington 
Michigan  Wisconsin 

Exemption  from  noun  lews  0/  thou  covered  by  Feir  Labor  Stenderds  Ac!  or 
comperebte  ifenderdr 

California*  North  Carolina 

Kansas  Tennessee 
Maryland  Virginia 

Exemption  from  hourt  law  if  employee  votunterity  agrees 
New  Mexico 

No  prosecutions  now  beceute  of  uncertainty  es  to  ejects  of  Title  VU 
North  Dakota 

B.  Chenges  by  Court  Decisions 

Hours  Lows  (cases  cited  note  132  mfr«() 

California  Missouri 

Illinois  Ohio 

Massachusetts  Pennsylvania 

Wright  Lews  (cases  cited  note  127  fn/re.) 
California 
.  Ohio 
Oregon 

9  Exemption  only  partial. 

these  provisions.  Remedy  for  violation  is  through  conciliation  by  the 
Commission  or,  that  failing,  court  action.1* 


.  }®L  See  I  70S(b>«  «  I*  *  C  I  2O00e-2(b)  (employment  agencies):  |  709(c).  42  D  S  C. 

I  2n0Oc^(c)  (labor  organ  i  tit  ion  i);  |  705(a),  42  U.S.C.  |  2000e  4(a)  (creation  of  the  EEOC); 

II  706(a)-(k),  42  U.S.C.  ||  2000*S(aHk)  (procedures  for  preventing  and  remedying 
violations).  \ 
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The  task  of  interpreting  the  prohibitions  upon  sex  discrimination 
embodied  in  Title  VII  has  not  yet  been  completed  by  the  courts. 
The  statute's  basic  proscription  against  sex  discrimination  is  absolute 
on  its  face.  The  statute  does,  however,  include  one  significant  quali- 
fication: the  provisions  do  not  apply  "in  those  certain  instances  where 
religion,  sex,  or  national  origin  is  a  bona  fide  occupational  qualifi- 
cation reasonably  necessary  to  the  normal  operation  of  that  particular 
business  enterprise."19* 

The  precise  meaning  of  "bona  fide  occupational  qualification,"  or 
bfoq,  has  not  yet  been  determined  The  EEOC  has  adopted  a  narrow 
construction,  saying  that  preference  in  employment  to  one  sex  is  per- 
missible only  "[w]here  iris  necessary  for  the  purpose  of  authenticity 
or  genuineness,"  as  in  the  case  of  actors  or  actresses.191  The  federal 
courts  have  recently  tended  toward  equally  strict  interpretations, 
although  often  framing  somewhat  different  tests  than  the  EEOC.1" 
Whatever  the  eventual  interpretation  of  Title  VII,  however,  the  sig- 
nificant point  here  is  the  powerful  impact  Title  VII  has  had  on  state 
protective  labor  legislation.  Employers  otherwise  bound  to  comply 
with  state  legislation  embodying  different  treatment  for  women  than 
for  men  are  now  required  to  conform  to  the  overriding  federal  legit 
lation  which  forbid*  any  discrimination  on  grounds  of  sex.  Although 
the  reasoning  used  to- strike  down  state  legislation  under  Title  VII 
differs  considerably  from  the  Equal  Right*  Amendment  standard  of 
allowing  differentiation  only  on  the  basts  of  unique  physical  charac- 
teristics of  one  sex  or  the  other,  the  bfoq N^t,  as  narrowly  construed, 
is  much  like  the  Equal  Rights  Amendment  iit  practical  effect.107  The 


104.  |  703(e).  42  V  SC.  |  mO*t(e)  (1954). 

105.  29  CJf  R.  I  1604.1(a)(2)  (1970). 

106.  See,  Weeks  v.  Southern  Bell  Tel.  *  Tel.  Co..  40S  F.2d  228  (5th  Cir.  1909). 
referring  m  pertinent  p*U  277  F,  Supp.  117  (S.D,  Gs  1967),  in  which  the  Fifth  Circuit 
ruled  that  a  company  regulation  Imposing  a  weightlitting  limit  ol  90  pounds  only  on 
wnmrn  *u  not  a  bfoq  under  Title  VII.  The  court  defined  the  nandard  for  allowing 
sr«  bavil  regulation!  under  the  bfoq  exception  ai:  "an\employer  has  the  burden  of 
proving  that  he  had  reasonable  cause  to  believe,  that  it,  a  factual  bails  for  believing,  that 
all  or  substantially  all  women  would  be  unable  to  perforin  safely  and  efficiently  the 
duties  ol  the  job  Involved/'  400  FJM  at  235.  But  see  *ho  Phillips  v.  Martin  Marietta 
Corp  .  400  VS.  542  (1971).  Wg  411  F,2d  I  (5th  Cir.  I960),  in  which  the  Supreme  Court 
implied,  without  deciding,  that  the  bfoq  exception  might  be  considerably  broader. 

107.  Roth  Title  VII  and  the  equal  Rights  Amendment  opera*  <o  invalidate  discrimi- 
natory Mate  lawi.  However,  when  extension  rather  than  invalMiilon  ii  Involved*  they 
operate  in  somewhat  different  ways.  Title  VII  aftecli  itate  laws  only  indirectly,  as  a  conse- 
quence of  iti  regulation  of  discrimination  in  private  employment.  Therefore,  when  a  court 
attempt!  to  reconcile  Title  VII  with  stale  taw  by  extending  the  regulation  in  question  to 
cover  the  improperly  excepted  group*  the  itate  law  Is  not  actually  reviled:  instead,  an 
additional  federal  duty  is  imposed  on  covered  employers.  The  Equal  Rights  Amendment, 
in  conttait.  would  operate  directly  on  sate  law.  and  changes,  whether  invalidation  or 
extension,  would  apply  to  all  lubsequent  cases.  However,  the  Equal  Right!  Amendment 
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consequence  is  that  Title  VII  gives  us  a  preview  of  the  manner  in 
which  the  Equal  Rights  Amendment  would  displace  concepts  of  "pro- 
tective" legislation  with  principles  of  equal  rights.  In  this  area,  in- 
deed, the  transition  is  already  far  along.  Therefore,  we  now  turn  to 
a  closer  examination  of  laws  and  cases  under  the  three  categories  of 
state  protective  legislation  set  out  in  Table  I. 

I.  Laws  Conferring  Benefits 

Even  laws  providing  benefits  such  as  a  minimum  wage  and  a  re- 
quired rest  period  have  operated  to  discriminate  against  either  women 
or  men,  and  sometimes  both.  Men  are  discriminated  against  whenever 
they  are  denied  the  benefits  of  such  laws.  Women  are  sometimes  dis- 
criminated against  when,  for  example,  they  are  put  on  a  schedule 
which  includes  the  required  rest  periods,  while  men  are  not;  this 
arrangement  is  then  used  to  justify  paying  women  leu  and  limiting 
them  to  certain  jobs.190  These  discriminations  would  no  longer  be 
possible,  of  course,  if  both  men  and  women  workers  were  covered  by 
the  benefit-conferring  laws. 

Title  VII  cases  which  have  considered  such  laws  have  held  that 
the  employer  could  conform  to  both  the  state  requirements  and  Title 
VII  by  extending  the  benefits  to  workers  of  both  sexes.199  Hence  in- 
validation of  the  state  law  has  been  unnecessary.  Where  Title  VII  has 
not  already  operated,  the  courts  would  probably  reach  a  similar  result 
under  the  Equal  Rights  Amendment.  Most  of  the  laws  which  confer 
benefits  may  be  extended  to  more  workers  with  little  extra  burden 
on  the  employer,  and  with  little  disruption  of  industrial  organiza- 
tion.1" The  courts  are  therefore  likely  to  presume  that  the  legisla- 


will  not  otherwise  affect  discrimination  in  private  employment,  unless  Congress  chooses  to 
enact  a  Arms  live  legislation  under  the  Aaaendaaent't  enforcement  clause. 

IDS.  See  S.  Ro«,  jypr*  note  99,  at  999;  Richards  v.  Griffith  Rubber  Milk  300  P.  Supp. 
9SS  <D.  ore.  1909),  where  one  of  the  grounds  relied  on  by  the  employer  to  deny  a  par- 
titular  job  to  women  wai  a  union  contract  requiring  two  ten-minute  rest  periods  tor 


109.  Ire,  potlatch  Forests  Inc.  v.  Hart,  911  r.  Supp.  I960  (E.D.  Ark.  1970)  (state 
overtime  wage  requirement  extended  to  men).  Bui  ef.  Rid  inter  v.  General  Motors  Corp., 
*»  F  Supp.  1009  (.ID.  Ohio  1971).  ■ 

HO.  **#  Dtv*lopm*nt*-Titk  P«,  %upm  note  45.  at  1109.  The  heaviest  economic 
burden  to  employers  might  arguably  be  caused  by  the  extension  of  state  minimum  wage 
■"d  overtime  premium  pay  coverage  to  men.  However,  even  the  economic  cost  of  this 
"/rnsion  is  likely  to  be  small.  First,  It  U  umssual  tor  men  to  lie  paid  less  than  women 
within  a  particular  establishment  or  occupation*  both  because  men  tend  to  have  higher 
«atus  or  more  skilled  Jobs,  and  because  men  are  often  paid  more  tor  the  same  work 
Women's  Rupjau,  VS.  Dirt  or  Labo*,  1909  Hanmoox  on  Women  Woaam, 
Tanks  00.  74.  at  15041  [hereinafter  dsad  as  1909  Hansuoox).  The  extent  of  wage  dis 
crimination  against  women  is  indicated  by  the  enforcement  and  litigation  experience 
under  the  Equal  Pay  Act  of  1909,  19  VAC.  |  100(d)  (1904),  which  prohibits  wage 
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lures  would  prefer  lo  have  these  laws  remain  in  effect,  on  an  equalized 
basis,  rather  than  be  completely  invalidated, 

2.  Exclusionary  Laws 

Laws  which  exclude  women  from  certain  occupations  or  from  all 
employment  under  certain  circumstances  are  always  discriminatory 
rather  than  beneficial  and  neither  could  nor  should  be  extended  to 
men.  Exclusionary  statutes,  when  carefully  scrutinized*  provide  the 
best  examples  of  two  kinds  of  laws:  those  whose  only  apparent  pur- 
pose is  to  protect  men's  jobs,  and  those  which  seem  to  assume  not 
only  that  women  are  too  weak  to  protect  their  own  interests  but  also 
that  they  are  too  stupid  or  careless  to  do  so.  These  laws,  which  are 
gradually  being  struck  down  under  Title  VII  and  would  also  be  ex- 
pected to  fall  tinder  the  Equal  Rights  Amendment*  are  discussed  be- 
low under  two  classifications:  occupational  exclusions  and  compulsory 
maternity  leave  regulations. 

a.  Occupational  Exclusions.  Laws  which  exclude  women  from  spec- 
ified occupations — and*  in  some  states,  a  bewildering  variety  of  oc- 
cu|iations  are  included — impose  a  burden  on  some  women  without 
helping  any  others.  Presumably  women  who  do  not  want  to  be  bar- 
tenders or  miners  will  not  apply  for  such  jobs*  while  women  who  do 
want  to  work  in  the  covered  occupations,  some  of  which  are  highly 
remunerative,  are  excluded  merely  because  of  their  sex,  Courts  have 
recently  begun  to  invalidate  laws  of  this  kind  on  the  grounds  of 
conflict  with  Title  VII  and  the  Fourteeth  Amendment.111  Extension 


differentials  between  workers  of  opposite  sem  holding  jobs  of  equal  skill,  effort,  and 
respomiuilitv  under  similar  conditions.  Since  the  Equal  Pay  Act  went  Into  effect  in  1964. 
approiimately  50.000  employed  mainly  women,  have  recovered  $17  million  In  back 
wage*.  See  I  BNA  Manpower  Inp.  Seav.  Ctmawrr  Rtrom,  no.  IS,  May  20.  1970.  at  7:  c/. 
The  PaMiorwr'1  Tarn  Foaot  on  Womin'i  Rtr.irr*  anb  RruHiNfttaturtu.  Rtposrr:  A 
MArrra  or  Simple  Jwrtct  10  (1970).  Second,  by  1909,  nearly  four  out  of  every  Ave  non- 
supervisory  workers  in  private  employment  were  covered  by  the  federal  Fair  Labor 
Standaidi  Act,  which,  under  the  relevant  1900  amendmenti,  requires  a  minimum  hourly 
wage  of  91.00  and  time  and  a  half  for  all  hours  In  excess  of  forty  hours  a  week  In  most 
covered  occupations.  1909  Hanmoor  at  154;  see  29  U  J.C.  ||  209,  200-07  (Supp.  V.  1970), 
•mending  29  U.S.C.  ||  209,  200-07  (1904).  Third,  only  ten  states  of  forty  one  with  mini* 
mum  wage  lawi  limited  coverage  to  women  or  to  women  and  minors,  and  only  five  of 
the  eighteen  jurisdictions  which  provide  premium  pay  rates  for  overtime  limit  their 
cot r rage  to  women  or  to  women  and  minors.  1909  Hanmoor  at  200  07. 

III.  The  only  cases  thui  far  reported  have  contented  lawi  excluding  women  from 
bartending  jobs,  sometimes  with  exceptions  for  female  liquor  licensees  or  close  female 
relatives  of  the  licensee.  See.  *m ,  MrCrlmmon  v.  Daley,  2  PEP  Casts  971  (N.D,  III.  Mar. 
SI.  1970).  on  remind  from  411  F.2d  900  (7th  Clr.  19091  (invalidating  a  Chicago  municipal 
ordinance  under  Title  VII  and  the  Fourteenth  Amendment  Due  Process  Clause); 
Patrrton  Tavern  St  Grill  Owners  Ass'n  v.  Borough  of  Hawthorne,  57  N.J.  100.  270  Aid 
WA  (1970)  (invalidating  a  municipal  ordinance  at  an  unnecessary  and  unreasonable 
exercise  of  polite  power,  and  critkifing,  inter  atta.  Goesaert  v<  Cleary,  999  VS.  404 
(1948)):  Sall'er  Inn,  Inc.  v.  Rlrby,  -  Cal.  Sd      4SS  f  M  529,  95  Cal.  Rptr.  529  (1971)  (in- 
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to  men  would  mean  the  elimination  of  certain  occupations  altogether, 
and  thus  it  would  not  be  a  feasible  outcome.  Furthermore,  it  is 
difficult  to  imagine  an  occupational  hazard  which  is  bated  on  a  phys- 
ical characteristic  unique  to  one  lex;  if  the  occupation  is  dangerous*  it 
is  dangerous  to  both  sexes.  Under  the  Equal  Rights  Amendment, 
courts  are  thus  not  likely  to  find  any  justification  for  the  continuance 
of  laws  which  exclude  women  from  certain  occupations.  Legisla- 
tures which  are  concerned  with  real  hazards  in  certain  jobs  will  have 
to  enact  sex-neutral  protections. 

b.  Compulsory  Maternity  Leave  Regulations*  Laws  which  require 
employers  to  impose  leave  on  pregnant  employees  for  a  specified 
period  before  and  after  childbirth,  without  providing  job  security 
or  retention  of  accrued  benefits,  such  as  seniority  credits,  are  similarly 
exclusionary.  Seven  jurisdictions  have  enacted  such  restrictions  into 
law;  the  stage  of  pregnancy  at  which  mandatory  leave  is  imposed 
varies  between  three  weeks  to  four  months  before  expected  delivery.111 
None  of  these  laws  provides  for  any  compensation  by  either  state  or 
employer,  or  job  security,  during  the  compulsory  leave  period,  ex- 
cept  that  of  Puerto  Rico,  which  requires  the  employer  to  pay  one-half 
salary  during  leave  for  temporary  disabilities,  including  eight  weeks 
compulsory  leave  for  pregnancy,  and  provides  job  security  during 
the  required  absence.111  In  addition  to  state  laws,  many  state  agencies 
have  more  restrictive  regulations  for  their  own  employees;  school  board 
regulations  are   particularly  significant,  since  a   large  number 


vilkliiing  a  state  law  on  the  grounds  (hat  an  it  a  suspect  classification  under  the  Four* 
teenth  Amendment  Equal  Protection  Clause);  contr*.  Krauts  v.  Sacramento  Inn,  2  FEP 
C  avi  733  (E  D  cal.  June  1*.  1970)  (upholding  California  statute  as  reasonable  under  the 
1  wenty*Fint  Amendment,  despite  passage  of  Title  VII,  and  citing,  inter  «fte,  Goetarrt  v. 
Of  iry,  supra}. 

112.  Sec  1969  Hanmocw  270*77.  The  Jurisdictions  ire  Connecticut.  Massachusetts. 
Missouri.  New  York.  Vermont.  Washington,  and  Puerto  Rico.  The  statutory  prohibition 
nn  employment  lasts  until  three  to  sii  weeks  after  childbirth.  Id.  The  standard  in]  the 
state  of  Washington  is  established  by  minimum  wage  orders,  some  of  which  provide 
that  special  permission  may  be  granted  for  continued  employment  upon  employer's 
request  and  with  a  doctor's  certificate.  In  addition,  the  Oregon  Mercantile  and  Sanita- 
tion and  Physical  Welfare  Orders  recommend  that  an  employer  should  not  employ  a 
female  at  any  work  during  the  sii  weeks  preceding  and  the  four  weeks  following  the 
wrth  of  her  child,  unless  recommended  by  a  licensed  medical  authority.  Id. 

"J  In  addition,  thirty-seven  states  and  the  District  of  Columbia  disqualify  women 
»!!i!!Jn|>rcl*nB  unemployment  insurance  during  a  specified  period  before  and/or  after 
fnjWWrth.  whether  or  not  pregnancy  is  the  reason  for  their  unemployment.  1969  Hand- 
•  £  52  M  c'  Rrvoar  or  the  Task  Foact  on  Social  Inmjmnci  and  Taxis,  iupr«  note  2, 
i  ?0,  44  46  °n  th*  olhfr  navM>*  Rnod€  Wind's  general  temporary  disability  program 
J™™)**  «*h  benefits  for  unemployment  due  to  maternity  leave  for  a  fourteen -week 
P"iod  around  rhildhirih.  and  New  jersey's  program  provides  cash  payments  for  dis- 
omies existing  during  the  four  weeks  before  and  the  four  weeks  following  childbirth. 
™"t*er,  New  York  ami  California,  the  only  other  states  with  state  temporary  disability 
^yoftvams,  do  not  include  disabilities  based  on  pregnancy  except  in  special  drcu instances. 


929 


9 

ERIC 


636 


681 


The  Yale  Law  Journal 


Vol.  80:  871,  1971 


of  women  workers  teach  ichcol.These  regulations  commonly  require 
leaves  to  commence  much  earlier  in  pregnancy  than  the  state  laws  dis- 
cussed above.114 

Under  the  Equal  Right*  Amendment,  it  will  probably  be  argued 
in  defense  of  these  laws  and  state  regulations  that  they  deal  with  unique 
physical  characteristics  of  women.  It  is  true  that  the  state  may  regulate 
conditions  of  employment  for  women  in  a  physical  condition  unique 
to  their  sex,  but  the  kind  of  regulation  imposed  would  be  subject  to 
careful  judicial  review,  utilizing  the  kinds  of  standards  set  forth  pre* 
viously  in  Part  III.119  Two  recent  federal  court  decisions  provide  a 
preview  of  the  kind  of  close  scrutiny  which  the  Equal  Rights  Amend- 
mcnt  will  require.  One  struck  down  a  compulsory  maternity  leave 
regulation  under  Title  VII;  the  other  reached  the  same  result  under 
the  Equal  Protection  Clause  of  the  Fourteenth  Amendment.  Both 
courts  recognized  that  compulsory  maternity  leave  provisions  are  not 
genuinely  protective  either  of  women's  health  or  of  theif  employment 


In  Schattman  v.  Texas  Employment  Commission,™  a  woman  dial* 


114.  Su.  for  statistics  on  women's  employment  m  teadsett,  IMS  Handoook  90.  A  survey 
conducted  by  the  National  Education  Association  showed  that  in  1965*1906,  a  lane  number 
of  school  systems  required  maternity  leave  to  begin  between  the  fourth  and  sixth  month 
of  pregnancy,  ami  extend  until  three  or  more  months  after  childbirth.  Rmascn  DiVh, 
National  Education  Assoc,  Lt*m  or  Amcnct  rot  Clahsoom  T cache**  1985-66  20-26 
(1967).  See  alio  speech  by  Jacqueline  C.  Cutwlllig,  Chairman,  Citltens'  Advisory  Council  on 
ihe  Status  of  Women,  to  Conference  of  Interaute  Amxiation  of  Gommiaiiona  on  Status  of 
Women.  St.  Louis.  Mo..  June  19.  1971. 

lift.  Set  the  ditcuwion  at  p.  695  tupr*. 

116.  The  legislative  purpose  of  compulsory  maternity  leave  legislation  is  not  entirely 
clear;  the  uritrsl  obscurity  ia  the  failure  to  specify  what  and  who  is  being  -protected.'* 
and  why  the  legislature  thinks  the  protection  is  necessary.  Assuming  that  the  primary 
purpose  of  tuch  laws  is  to  protect  women's  health,  they  can  only  be  rationalised  if  one 
jrrcpis  at  true  the  proposition  that  pregnant  women.  In  contradistinction  to  all  other 
workers,  are  unable  or  unwilling  to  seek  or  to  heed  medial  advice  about  the  safety  and 
durability  of  their  continued  performance  of  their  Jobs  In  light  of  the  temporary  change 
in  their  physical  condition.  Alternative  explanations  are  available,  however,  and  we  ire 
not  in  a  position  to  my  which  of  the  possibilities  is  the  actual  legislative  justification, 
one  can  suppose,  for  example,  that  the  legislature  waa  trying  to  deslgj  genuinely  pro* 
trctive  legislation  and  failed  to  think  through  fully  the  operative  effect  of  lengthy  com- 
pulsory leave  without  Job  security  either  in  terms  of  women's  rights  as  workers  or  In  terms 
of  the  relationship  between  physical  health  and  income  and  employment  rights.  Another 
|m«ibility  h  that  the  legislators  were  willing  to  sacrifice  women's  roles  as  workers,  which 
thry  considered  relatively  unimportant,  to  the  supposed  demands  of  pregnancy  and 
motherhood,  withnut  much  investigation  either  of  medical  evidence  or  alternative  legis- 
lation with  leu  impact  on  women's  rights  as  independent  adults.  Or  perhaps  male 
l<  giilarors  werr  acting  on  the  basis  of  Victorian  beliefs  about  the  Impropriety  of  women 
"ho  are  "in  the  family  way"  appearing  in  public  at  all.  Since  denying  pregnant  women 
the  right  to  work  when  they  are  medically  able  and  willing  to  work  means  that  they 
cannot  support  themselves,  this  type  of  legislation,  whatever  its  ostensible  purpose,  em* 
Indies  an  unrraliitfr  assumption  that  all  pregnant  women  have  men  to  support  them 
during  their  fnrred  ronftnement. 

117.  9  sir  Casks  911  (W  D  Tea.  Mar.  4.  1971).  S  PEP  Cases  466  (W.D.  Tea.  April 
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'  lenged  the  imposition  of  compulsory  leave  in  her  seventh  month  of 
pregnancy.  Following  the  Weeks  doctrine  that  Title  VII  prohibits 
lex-based  employment  practices  unless  the  employer  can  demonstrate 
a  strong  factual  basis  for  the  policy  in  terms  of  safety  and  efficiency, 
the  court  found  no  such  evidence  supporting  compulsory  maternity 
leave  from  the  plaintiffs  desk  job. 

This  decision  parallels  an  application  of  the  Equal  Rights  Amend- 
ment's tests  for  regulations  purporting  to  deal  with  unique  physical 
characteristics.  The  maternity  leave  regulation  in  the  Schttmen  case 
would  satisfy  only  the  most  elementary  of  the  unique  physical  char* 
acteristics  tests:  that  the  sex-based  classification  (i.e.  pregnant  women) 
be  based  in  fact  on  a  physical  characteristic  unique  to  one  sex.  The 
regulation  would  fall,  however,  if  the  state  could  not  show  the  exis- 
tence of  a  "problem"  of  legitimate  legislative  concern  (such  as  the 
danger  of  job-related  injuries  to  pregnant  women)  and  a  sufficiently 
dose  relationship  between  the  problem  and  the  physical  character- 
istic in  question.  The  state  made  neither  showing  in  the  Schutlmm 
case;  if  it  had  demonstrated  a  job-related  problem  which  was  tied  to  the 
condition  of  being  seven  months  pregnant,  the  court  might  then  have 
considered  whether  the  regulation  imposed  was  the  least  drastic  solu- 
tion  to  the  problem  demonstrated,  and  have  balanced  the  importance 
of  the  problem  against  the  costs  of  the  least  drastic  solution.11* 

A  similar  state  regulation  was  struck  down  in  Cohen  v.  Chesterfield 
County  School  Board**  in  which  a  female  teacher  challenged  a  school 
board  regulation  imposing  maternity  leave  at  least  four  months  prior 
to  the  expected  birth  of  her  child.  The  district  court  reviewed  the 
tuppowd  medical  and  administrative  reasons  for  the  school  board's 
policy,  and  found  them  to  have  no  empirical  basis  or  persuasive  force. 
The  argument  that  mandatory  leave  was  justified  by  frequent  "in- 
capacitation" at  that  stage  of  pregnancy  was  found  to  be  medically 
incorrect;  the  idea  that  pregnant  teachers  had  to  be  protected  from  such 


!'■•  *«  the  diicunion  in  note  It  J,  tupr*. 
luJ i  The  definl''on  o*  «*"  "ptoblenO  whether  by  explicit  1e|iilative  blatorr  or  by 

drti^-AjTS  n,"ow,l,  *?*«•*«  P»oWe«  ta.  tb'e  eiiier  it  li  Tor  the  party 
pSE?  ,h5  S?",,!^5JL°  r™«  the  mteiUMi  the  law  Imp*,  eolve  a  rignl&ant 
Sn&TtS  ?',,h,e  P'ob,*"V  °n  ,he  >•»•«•.  »  "•«»  deflifitfam  ail|ht  cm  doubt 
or  .V?-  l7ill",ion  und"  «her  «««.  tuch  at  the  imporunoe  of  the  problem  le  be  aoHed 
ttoLif  l^!5uV  ol  ,mf,,uT  f°  «h°*«  contributing  to  the  problem  from  the  term 
?™.5  ?,,h  ,he  un'*lue  Phy»l«l  char.eierlttlc.  Although  the  fotut  of  iudidaltcrutlnv 
nuw  ihu,  ihift  from  onMacior  to  another  depending  on  the  detrition  of  the  "problem.1 
w*  bu,(\rn  of  proof  on  thote  defending  thr  law  would  remain  nearly  the  tame. 

IdSL"  U,«*w  MM  E°  v,«  M,»"  IWI).  Conlw.  U  Fleur  v.  (Cleveland  Board  of 
l,,U«tlon.  39  U.S.L.W.  26*8  (N.D.  Ohio  May  It,  1871).  «e»—wi  aonra  or 
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physical  hazards  of  employment  as  "pushing  with  resulting  injury  to 
the  fetus"  was  found  to  be  entirely  speculative,  as  was  the  allegation 
of  increased  inefficiency  on  the  job,  such  as  inability  to  perform  duties 
during  fire  drills."1  The  court  concluded  that  "[bjasically,  the  four 
month  requirement  ...  was  arbitrarily  selected/'  and  th*<  "since  no 
two  pregnancies  are  alike,  decisions  of  when  a  pregnant  teacher  should 
discontinue  working  are  matters  best  left  up  to  the  woman  and  her 
doctor."1*  More  broadly,  the  court  held  that  "pregnancy,  though 
unique  to  women,  is  like  other  medical  conditions,  and  the  failure 
to  treat  it  as  such  amounts  to  discrimination  which  is  without  rational 
basis,  and  therefore  is  violative  of  the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment.""1 

This  decision,  if  cast  in  terms  of  the  Equal  Rights  Amendment 
standard!,  would  be  similar  to  the  ScAattrrtan  decision  discussed  above: 
the  state  was  unable  to  make  an  elementary  showing  of  a  job- 
related  problem  linked  to  the  physical  characteristic  at  issue.  In  addi- 
tion, the  court  made  two  other  findings  that  parallel  the  application 
of  Equal  Right*  Amendment  standards.  First,  the  court  held  that  in 
its  relation  to  employment,  pregnancy  was  only  a  small  part  of  the 
larger  problem  of  temporary  disabilities  which  could  not  constitution 
ally  be  dealt  with  separately.  Second,  the  imposition  of  compulsory 
leave  was  found  to  be  impermissible  where  a  rule  letting  a  woman 
and  her  doctor  decide  when  optional  leave  should  commence  would 
meet  any  medical  need  for  leave  and  would  be  less  onerous  to  pregnant 
women.  In  other  words,  the  regulation  discrhninatorily  selected  out 
a  small  sex-linked  part  of  a  larger  problem,  and  imposed  a  more  drastic 
solution  than  was  necessary.  A  court  operating  under  the  Equal  Rights 
Amendment  might  also  find  that  a  sex-neutral  rule,  allowing  any 
temporarily  disabled  worker  and  his  or  her  doctor  to  determine  the 
duration  and  timing  of  leave,  would  also  be  an  available  less  drastic 
alternative. 

S.  Laws  Restricting  Conditions  of  Employment 

Other  types  of  laws  cannot  so  easily  be  categorized  as  imposing 
either  benefits  or  burdens  on  covered  workers.  In  this  category  arc 
most  weightlifting  limits,  maximum  hours  laivs,  and  night  work  pro- 
hibitions. As  one  commentator  noted,  "the  reality  is  that  such  laws 
simply  do  not  accomplish  their  aim— real  protection/' 

121    59  U  SI..W  at  2680. 
122.  id 

I2S    Id  at  20*7  (cifatiom  omitted) 
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|  because]  sex  as  a  criterion  cannot  predict  with  sufficient  accuracy 
who  needs  what  protection.  If  injury  due  to  lifting  weights  is  a 
problem  the  answer  is  to  find  out  what  every  individual  can  safely 
lift  with  modern  techniques  and  then  forbid  employers  to  fire 
individuals  who  refuse  to  lift  weights  above  [their  personal]  limit 
If  some  men  and  some  women  don't  want  to  work  overtime  and 
unions  want  to  protect  the  right  not  to  work  overtime,  laws  should 
be  |wsed  forbidding  employers  to  fire  those  who  refuse  overtime, 
but  those  men  and  women  who  do  want  overtime  pay  should  not 
lie  penalized  because  of  the  desires  of  those  who  do  not  want  it.1*1 

The  same  considerations  apply  to  night  work  prohibitions.  Night 
work  is  often  better  paid  and  may  be  more  convenient  for  some  women, 
including  those  whose  husbands  could  care  for  the  children  at  this 
time,  or  who  wanted  to  work  at  night  while  going  to  school  in  the 
daytime.  On  the  other  hand  some  workers,  both  male  and  female, 
would  consider  it  a  benefit  to  be  exempted  from  such  assignments. 

After  an  initial  period  of  uncertainty,  the  EEOC  took  a  strong 
position  in  1969  against  labor  laws  which  impose  restrictions  only  on 
women's  employment.  EEOC  regulations  now  state: 

The  Commission  believes  that  such  State  laws  and  regulations, 
although  originally  promulgated  for  the  purpose  of  protecting 
females,  have  ceased  to  be  relevant  to  our  technology  or  to  the 
expanding  role  of  the  female  worker  in  our  economy.  The  Com- 
mission has  found  that  such  laws  and  regulations  do  not  take  into 
account  the  capacities,  preferences,  and  abilities  of  individual  fe- 
males and  teno  to  discriminate  rather  than  protect.  Accordingly, 
the  Commission  has  concluded  that  such  laws  and  regulations  con- 
flirt  with  Title  VII  of  the  Civil  Rights  Act  of  1964  and  will  not 
be  considered  a  defense  to  an  otherwise  established  unlawful  em- 
ployment practice  or  as  a  basis  for  the  application. of  the  bona  fide 
occupation  qualification  exception.1* 

The  courts  have  also  dealt  with  the  impact  of  Title  VII  upon  laws 
of  thin  ambiguous  kind.  While  we  cannot  here  analyze  all  the  cases, 
we  select  a  few  typical  decisions  which  illustrate  the  trends  in  these 
areas,  and  compare  the  Tide  VII  developments  to  anticipated  results 
under  the  Equal  Rights  Amendment. 

a.  Wrightlijting.  Several  important  court  decisions  on  wtightlifting 
have  concerned  company  or  union  regulations  rather  than  state  laws. 
The  principles  involved  in  reviewing  these  private  regulations  under 

JJJ-  *.  Rom,  tupr*  note  99,  st  897. 

»  O  R  |  1004.  1(b)(3)  (1990)  (totted  Aug.  19.  1969). 
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Tide  VII,  however,  are  similar  to  those  that  would  be  used  in  review- 
ing state  legislation  under  the  Equal  Rights  Amendment  The  great 
majority  of  decisions,  whether  dealing  with  state  laws  or  industry  ; 
regulations,  have  either  invalidated  weigh tlif ting  restrictions  in  Mo  or  \ 
extended  them  on  an  individualised  basis  to  cover  both  men  and  j 
women.  Since  most  of  the  limits  are  low,  between  fifteen  and  forty 
pounds,  it  would  dearly  not  be  feasible  merely  to  extend  the  laws  as  ] 
presently  written  to  cover  men.  If  courts  reached  this  result,  no  factory  I 
workm  could  ever  lift  even  moderately  heavy  weights,  and  great 
changes  would  be  necessary  in  many  plants.  Some  courts  have  given 
employers  thr  option  of  instituting  an  individualized  testing  program, 
as  long  as  it  is  applied  equally  to  both  sexes.119 

A  more  common  result  in  weightlifting  cases  is  complete  invalida- 
tion, leaving  all  workers  with  no  protection  against  employer  pressure 
to  engage  in  the  lifting  of  heavy  weights.1"  Under  such  circumstances 
the  legislature  would  be  free  to  enact  individualized  testing  require- 
ments, to  set  higher  absolute  limits  applicable  equally  to  both  sexes, 
or  to  require  employers  to  provide  mechanical  aids  for  the  lifting  of 
weights  above  a  certain  limit 

Under  the  Equal  Rights  Amendment  employers,  unions  and  state 
officials  may  defend  weighlifting  regulations  for  women*  on  the  grounds 
that  a  unique  physical  characteristic  is  involved,  just  as  they  argue  that 
sex  is  a  bfoq  under  Title  VII  for  jobs  requiring  weightlifting.  Al- 
though the  theories  and  standards  under  Title  VII  cases  and  regulations 
differ  from  the  Equal  Rights  Amendment  standards  set  forth  earlier,1* 
proponent*  of  weightlifting  regulations  who  have  been  unable  to  meet 
the  burden  of  proof  for  a  bfoq  will  also  probably  be  unable  to  satisfy 
the  unique  physical  characteristics  tests  under  the  Amendment.  If, 
under  Title  VII,  one  cannot  prove  by  factual  evidence  that  "all  or 
substantially  all  women  are  unable  to  perform  a  given  job  safely  and 


126.  Jre,  ej„  Bowe  v.  Colgate  FtlmoMvc  Co.,  416  fJtd  711  (7th  Clr.  1909),  ttvming 
in  pfttintnl  p*rt  272  F.  Supp.  SSf  (ID.  Ind.  IS67). 

127.  See.  **,  Rosenfeld  v.  Southern  Fadftc  Co.,  293  F.  Supp.  1219  (C  D,  Cat.  1960), 
*fd  —  FJM  -  (9th  Clr.  1971);  Richards  v.  GrMth  Rubber  Mills,  300  F.  Supp.  938  (D. 
Ore.  1909);  Local  246,  Utility  Workers  Union  v.  Southern  Cat  Edison  Co.,  820  F.  Supp. 
1242  (CD.  Cal.  1970);  RW Infer  v.  General  Motors  Corp..  89  UJ.L.W.  2949  (S.D.  Ohio 
Mar.  24, 1971)  (overturning  state  laws);  Cheatwood  ».  South  Cent.  Bell  Tel.  ft  Tel.  Co.,  809 
F.  Supp.  794  (M.D.  Ala.  1969)  (overturning  \  company  regulation).  Contra.  Godbrandson 
v.  Genuine  Fartt  Co.,  297  l\8upp.  194  (D.  Minn.  I960)  (upholding  a  company-Imposed 
limit  of  40  pounds).  \ 

129.  See  the  general  drtcustjon  of  JudlcTal  review  under  the  Equal  Rlghti  Amend* 
merit  of  laws  based  on  unique  fihyslcal  characteristics  at  p.  999  sup**,  and  the  ipedftc 
discussion  of  the  Srfteffmen  and  CoJtffi  casss  at  pp.  990*82 


934 


686 


Equal  Right*  for  Women 

efficiently,""9  one  almon  certainly  cannot  prove  by  factual  evidence 
that  average  weightlifting  differences  between  men  and  women 
are  caused  by  a  unique  physical  characteristic  posseved  by  all  or  some 
women  and  no  men.119  There  is  little  reason  to  doubt,  therefore, 
that  courts  will  invalidate  weightlifting  regulations  for  women  under 
the  Equal  Rights  Amendment  as  well  as  under  Title  VII. 

b.  Maximum  Hours  Lews.  Maximum  hours  laws  vary  as  to  the 
kind  and  quantity  of  limits  imposed.  Some  states  restrict  women 
workers  to  a  certain  number  of  hours  per  day  as  well  as  per  week. 
These  laws  are  to  be  distinguished  from  state  laws  and  union  con- 
tracts which,  while  imposing  no  absolute  maximum  limit  on  the  num- 
ber of  hours  worked  in  any  day  or  week,  do  require  that  all  hours 
worked  past  a  fixed  number  be  compensated  at  premium  rates, 
usually  time  and  a  half  or  more.  A  few  such  premium  pay  laws  cover 
women  only.  These  are  easily  extended. 

Overtime  work  at  premium  pay,  guaranteed  by  state  and  federal 
laws  or  union  contracts,  is  a  common  feature  of  many  male  workers9 
jobs.  Indeed  overtime  is  often  necessary  for  these  workers  to  main- 
tain their  standard  of  living  from  week  to  week.  Under  the  maximum 
hours  laws*  female  workers  who  wish  to  work  overtime  are  discrimina- 
torily  denied  this  added  source  of  income.  On  the  other  hand,  even 
under  premium  pay  laws  and  regulations,  there  are  many  male  and 
female  workers  who  would  prefer  to  be  able  to  refuse  overtime  work 
and  still  retain  their  jobs.111 


29.  Weeks  *.  Southern  Ml  Tel.  *  Tel.  Co.,  40*  fM  MS,  195  (5th  Clr.  1969). 
ISO.  Dr.  Rudolph  Bono,  team  physician  and  surgeon  for  the  New  York  Giants,  wai 
recently  quoted  at  saying, 
Muscle  maM  for  muscle  matt,  there  la  no  physiological  difference  between  males 
and  females.  Pound  for  pound,  their  muscles  can  be  developed  to  the  same  degree 
of  proficiency.  Men  grow  bigger  because  male  hormones  increase  the  tUe  of  the  body, 
but  the  tissues  for  both  sexes  are  still  the  same.  So  if  a  man  and  a  woman  were 
equal  in  site,  she  could  develop  as  well  as  he  could.  Most  women,  of  course,  don't 
try  for  muscular  physiques  because  they  don't  want  to  become  freaki,  so  the  boys 
•tart  lifting  weights  early  in  life  while  the  girls  keep  femininity  in  mind. 

In  other  words,  it'a  a  social  and  emotional  limitation  that  women  face  In  sports, 
not  a  physical  one.  ...  In  Russia  the  athletes  don't  care  about  femininity  ami  you 
should  see  the  muscles  on  some  of  those  girls, 
fchoenstein.  Can  You  Jtea/fy  Co  PUj  With  Tat  Bow',  Sttfjrraft,  June  1971.  at  SS. 

131.  Night  work  prohibitions,  which  exist  in  eighteen  states  and  Puerto  Rico,  19S9 
Hamsook  275.  have  an  effect  parallel  in  some  respects  to  maximum  hour  limitations  and 
'n  other  respects  to  exclusionary  laws.  They  are  like  the  former  when  they  prevent  women 
nom  being  assigned  to  certain  shifts  or  Jobs  during  the  course  of  employment  and  like 
Jne  Utter  when  th-y  exclude  women  from  certain  nighttime  occupations  altogether.  Al- 
[Rough  It  is  difficult  to  see  what  difference  the  occupation  makes_to_any  jujposed  legjs  - 
J*u*  justification  for  these  taws,  the  Coverage  of  only  a  few  occupations  is  common, 
fS  NY.  usofl  Law  |  I7S  (McRtnney  1966).  No  cases  have  yet  reached  the  courts  under 
Title  VII.  It  would  be  expected,  however*  that  night  work  laws  would  be  invalidated 
"«Wr  either  Title  VII  or  the  Equal  Rights  ,* 
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The  trend  of  court  decisions  under  Tide  VII  is  lo  invalidate  maxi- 
mum hours  law?  which  apply  only  to  women.119  This  result  would  also 
be  predicted  from  principles  of  statutory  construction  under  the  Equal 
Rights  Amendment.  The  extension  of  maximum  hours  laws  to  cover 
\  men  would  drastically  change  many  work  situations.  Individualization 

\  by  judicial  fiat  is  even  more  difficult  than  in  the  wdghtlifting  cases 

because  there  are  many  alternative  ways  to  protect  workers  from  having 
to  work  overtime  against  their  will.  Hence,  while  a  law  protecting 
Imth  men  and  women  from  coerced  overtime  is  desirable,  the  courts 
are  likely  to  leave  the  matter  to  legislative  decision,  meanwhile  equaliz- 
ing both  sexes  under  the  Equal  Rights  Amendment  by  invalidating 
the  law.  This  would  seem  to  be  one  area,  therefore,  in  which  legislative 
attention  between  ratification  and  the  effec  tive  date  of  the  Amendment 
would  lie  important. 

4.  Summary 

The  operation  of  Title  VII  to  date  thus  foreshadows  how,  in  one 
important  area,  the  Equal  Rights  Amendment  would  function.  In  gen- 
eral, labor  legislation  which  confers  clear  benefit*  upon  women  would 
be  extended  to  men.  Laws  which  arc  plainly  exclusionary  would  be  in- 
validated. Liws  which  restrict  or  regulate  working  conditions  would 
probably  be  invalidated,  leaving  the  process  of  general  or  functional 
regulation  to  the  legislatures.  The  courts  have  already  reached  these 
results  in  a  number  of  cases  arising  tinder  Title  VII.  The  Equal  Rights 
Amendment  would  accelerate  this  trend,  providing  a  new  incentive  to 
legislatures  and  unions  to  develop  and  implement  program*  of  genuine 
protect  ion  for  worl  *r*  of  both  sexes. 

It.  Domestic.  Relations  Law 

tiiven  the  traditional  social  and  economic  view  that  woman's  place 
was  in  the  home,  it  is  not  surprising  that  laws  affecting  domestic  rela- 
tions have  defined  women's  rights  and  duties  with  great  specificity. 


132.  See  knlxr  v.  Writ  Income  Electric  Co..  3  FEP  Cmm  320  (W.D.  Pa  Mar  20, 
1971);  Riitinx<i  v  f»enenl  Motors  Corp.,  39  U.S.L.W.  2548  (S.D.  Ohio  Mar.  24  1971 V 
(Urnratt  v.  R;i>thron  Co..  323  F.  Supp.  991  (D.  Maw.  1971):  Vogel  v.  Trani  World  Air' 
Hurt,  t:  A  I7fm  1  (W  O.  Mo.  Sept.  25,  1970.  an  amended  by  order  of  Jan.  19.  1971);  Cater- 
pillar  Traitor  Co.  v.  Crahiet.  SI7  F.  Supp.  1304  (S.D.  III.  1970);  Roaenfeld  v.  Southern 
Pacific  Co  201  p.  Supp.  1219  (CD.  Cal.  IW8).  *0'd  -  F.2d  —  (9th  Clr.  1971).  Cf.  Meiiavl- 
k<Nh  v.  hKlmtrial  Welfare  Comm'n..  437  F.2d  563  j9th  Cir  I97J).  All  of  these  caaei 
ww  brought  by  factory  wnrkifa  and  clerical  'wottm  animt  Mate  lawa  with  the  excep- 
tion of  fiuthiet,  which  uai  a  ennc*t  for  declaratory  juflgment  by  two  companica  caught 
lirtwrrn  ihr  Mate  hnur  law  and  thr  demandi  of  women  employees  (harked  by  the  EEOC 
and  court  drridoti*)  for  overtime  ami  promotion*. 
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At  common  law,  a  woman  who  married  became  a  legal  m;:  person — 
a  femme  couverte.m  Upon  marriage,  she  lost  virtually  all  legal  status 
as  an  individual  human  being  and  was  regarded  by  the  law  almost  en* 
tirely  in  terms  of  her  relationship  with  her  husband  Statutory  develop- 
ments in  the  nineteenth  and  early  twentieth  centuries  tended  to  frame 
a  more  dignified  but  neve  'betas  distinct  and  circumscribed  legal  status 
for  married  women.  At  the  present  time  domestic  relations  law  is  based 
on  a  network  of  legal  disabilities  for  women,  supposedly  compensated 
by  a  corresponding  network  of  legal  protections.  The  law  in  this  area 
treat*  women,  by  turns,  as  mental  incompetents  and  as  more  mature 
l*rsons  than  men  of  the  same  age;  as  valuable  domestic  servants  of 
their  husbands  and  as  economic  incompetents;  as  needing  protection 
from  their  husbands'  economic  selfishness  and  as  needing  no  protection 
from  their  husbands'  physical  abusiveness.  In  many  respects,  such  & 
name  and  domicile,  the  law  continues  overtly  to  subordinate  a  woman's 
identity  to  her  husband's. 

Much  of  the  national  discussion  about  women's  status  has  focused 
on  marriage  and  divorce  laws,  and  rightly  so,  because  the  issues  involved 
are  important  to  people  personally,  and  because  women's  domestic 
role  has  traditionally  been  considered  their  primary  one.  Unquestion- 
ably, the  tre.id  in  marriage  and  divorce  law  is  in  the  direction  of  treat- 
ing the  spouses  equally  or  on  the  basis  of  their  individual  capacities. 
Progressive  present-day  models  for  change  in  the  area  of  family  law 
eliminate  virtually  all  differentiation  on  the -basis  of  sex.,M  Thus,  in 
most  instances,  the  effect  of  the  Equal  Right*  Amendment  on  marriage 
and  divorce  law  will  be  to  move  the  law  more  directly,  more  forcefully, 
and  more  expeditiously  in  the  direction  it  is  already  going. 
.  In  considering  the  following  discussion  of  the  impact  of  the  Equal 
Rights  Amendment  on  some  aspects  of  domestic  relations  law,  the 
reader  should  keep  in  mind  the  law's  limited  power  to  predetermine 
and  control  the  nature  of  intimate  personal  relationships.  In  the  realm 
of  marriage  and  the  family,  social  customs,  economic  realities,  and  in- 
dividual preferences  have  a  far  greater  influence  on  behavior  than  the 


133  Matluiniic  said.  "By  marriage,  the  husband  and  wife  are  one  person  in  law: 
.  [  I'jlic  very  being  or  legal  existence  of  the  woman  ii  suspended  during  the  marriage, 
"r  at  lent  it  Imoipoiatcd  and  comolidated  into  that  of  the  husband,  under  whose  wine, 
piotection.  and  rover  she  performs  everything;  and  ii  therefore  called,  In  our  law  Fremh 
*  I'm*  covert,  formim  vito  co  optrt*;  k  said  to  be  covert  biron,  or  under  the  protection 
and  influence  of  her  husband,  her  ftiron,  or  lord:  and  her  condition  during  her  marriage 
«  called  her  coverture.  Upon  this  principle,  of  r  union  of  peraontff  IkUton^ahcTwlft*. 
jkpend  almost  all  the  legal  rights,  duties,  and  d liabilities,  that  either  of  them  acquire 
"he  marriage."  I  W.  BucfttTONt,  Com Mt nt ash ts  U4t. 

1H  see,  #4..  UniroftM  Mabjuaci  and  Divoact  Acr  (Final  Draft,  1970), 
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law.  This  is  not  to  say  that  the  law  does  not  play  an  important  role  in 
shaping  and  channeling  these  other  forces,  but  rather  to  point  out  that 
a  change  in  the  law—  insofar  as  the  change  leaves  room  for  choice,  as 
do  the  possibilities  suggested  below— will  not  result  in  immediate 
widespread  change  in  what  are  essentially  social  customs.  Furthermore, 
it  is  important  to  remember  that  the  impact  of  the  marriage  and  divorce 
Jaws  varies  according  to  the  economic  class  of- the  family.  In  prepar- 
ing this  section,  we  have  been  limited  by  the  dearth  of  academic  re* 
search,  about  the  differential  impact  of  domestic  relations  law  according 
to  economic  class* m 

1.  Laws  Affecting  the  Act  of  Marriage 

The  statutory  requirements  for  a  lawful  marriage  are  generally  very 
simple.  They  include  in  most  states  a  valid  license,  a  waiting  period 
before  issuance  of  the  license,  a  medical  certificate,  proof  of  age,  par- 
ental consent  for  parties  bclcrv  the  age  of  consent,  and  a  ceremony  of 
solemnization.  Of  these,  only  age  requirements  for  marriage  with  and 
without  parental  consent  involve  widespread  discrimination  on  the 
basis  of  sex.1*  A  1967  survey  of  state  marriage  laws  by  the  United  States 
Department  of  Labor  showed  that  only  ten  states  set  the  same  minimum 
age  for  marriage  (age  below  which  nrariage,  even  with  parental  con- 
sent, is  prohibited)  for  men  and  women.  Only  eighteeh  states  set  the 
same  age  of  consent  (age  at  which  marriage  is  permitted  without  par- 
ental consent)  for  both  men  and  women.117  In  every  state  with  an  age 
differential,  the  minimum  age  for  irtn  was  one  to  three  years  higher 
than  the  minimum  age  for  womrn.lU 

IS5.  Example!  of  such  studies  Include  W.  Gellhorn.  A  Study  on  the  Admintstrttion  of 
Urn  Retatmt  to  The  Ftmity  in  The  City  of  New  York,  in  Special  Committee  op  The 
Association  op  the  Bah  op  the  City  op  New  You,  Children  and  Families  in  the  Courts 
op  New  York  (9954);  R,  Levy.  Uniform  Marriage  and  Divorce  Legislation;  A  Preumi* 
mart  Analysis  (1969)  [hereinafter  cited  as  Levy]. 

136.  In  general  the  requirement!  for  physical  examination  before  marriage  apply 
equally  to  men  and  women.  In  Washington,  however,  only  men  ire  required  to  answer 
qiif«i<im  about  rontagious  venereal  disease.  Wash.  Rev.  Cose  1 26.04.210  (Supp.  1970)  Such 
a  dJMin.tton  is  based  on  the  Victorian  Action  that  only  men  will  engage  In  premarital 
intercom**.  The  underlying  health  reasons  for  requiring  men  to  be  examined  apply 
equally  lo  women.  Although  physical  examination  is  presumably  for  protection  of  the 
new  spouse,  the  requirement  of  examination  for  venereal  disease  is  a  useful  public  health 
meastiri  ft  obviously  should  not  be  struck  down  where  it  applies  unequally  to  men  and 
women,  but  rathrr  extended  to  women,  as  it  already  has  been  in  most  states. 

137.  See  Ciiiikns*  Advisory  Council  on  the  Status  op  Women.  Report  op  the  Task 
roper  on  Family  Law  and  Pen  icy,  Appendix  B  at  62  (1968)  (hereinafter  cited  as  Rkport 
on  Family  Law].  The  slates  which  set  the  same  age  of  consent  are!  Connecticut;  Florida 
Ourgia.  Hawaii,  Kentucky.  Louisiana.  Michigan.  Mississippi.  Nebraska.  North  Carolina 

<  i in,  Pennsylvania.  Rhode  Island,  South  Carolina.  Tennessee.  Virginia.  West  VirtJnia' 
ami  Wyoming.  See.  t\f.,  Kv.  Rav.  Stat.  |  402.210  (1969);  Pa.  5tat.  Ann.  tit.  48,  I  Twd 
(1965).  1  w 

IS8.  The  original  basis  for  this  differential  was  the  presumption  that  women  readied 
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Since  the  minimum  marriage  age  in  all  states  is  now  well  above  the 
normal  age  of  puberty,  physical  capacity  to  bear  children  can  no  longer 
justify  a  different  statutory  marriage  age  for  men  and  women.  Instead, 
there  seem  to  be  two  current  rationales  for  the  higher  marriage  age  for 
men.  One  is  that,  mentally  and  emotionally,  women  mature  earlier 
than  men.  Maturity  is  such  a  relative  and  subjective  concept  that  a 
court  could  never  use  it  as  a  test  for  an  inborn  characteristic  distin- 
guishing all  women  from  all  men.  Furthermore,  mere  estimates  of 
emotional  preparedness  founded  on  impressions  about  the  "normal" 
adolescent  boy  and  girl  are  based  on  the  kind  of  averaging  which  the 
Equal  Rights  Amendment  forbids.  The  other  rationale  for  the  age  dif- 
ference is  that  men  should  not  be  distracted  during  adolescence  from 
education  and  other  preparation  for  earning  a  living.  This  rationale 
is  obviously  untenable:  the  law  should  give  as  much  encouragement  to 
women  to  prepare  themselves  to  earn  a  living  as  it  gives  to  men.1*  j 

Under  the  Equal  Rights  Amendment,  a  court  challenge  to  the  age 
differential  would  most  likely  be  made  by  a  man  suing  to  require  iaau-  / 
ance  of  a  license  to  him  at  the  lower  women's  age.  Faced  with  such  * 
challenge  to  the  state  law  a  court  would  have  to  find,  for  the  reasons , 
just  discussed,  that  the  marriage  age  differential  did  not  meet  the  strict 
criteria  of  the  unique  physical  characteristics  tests  required  by  the  Equal 
Rights  Amendment.  Once  it  had  concluded  that  a  state  could  not  cor* 
stitutionally  set  one  marriage  age  for  men,  and  one  for  women,  a  court 
would  be  able  to  increase  the  marriage  age  for  women  upward  to  match 
the  age  for  men,  on  the  theory  that  the  state  should  be  equally  solicitous 
of  a  woman's  training  as  a  man's.  Or  a  court  might  find  that  the  kgis- 
lature  had  pegged  the  age  for  men  unreasonably  high  and  revise  the 
marriage  age  for  men  downward  to  correspond  to  the  marriage  age  for 
women.  A  legislature  reconsidering  laws  about  the  minimum  age  for 
marriage,  either  before  or  after  a  court  challenge,  would  have  to  set  a 
single  age  for  men  and  women  after  weighing  the  policy  considerations 
underlying  the  age  limit.  These  considerations  might  indicate  the 
higher  age,  the  lower  age,  or  an  age  in  between  the  two."0  ' 


puheTly  earlier  than  men.  The  common  law  ages  of  content — 14  for  ran  let,  If  for  fe« 
main  rep rrirntH  mtlmate*  of  the  ages  when  children  became  physically  capable  of 
prnriurfng  children.  MNowrrr.  iupr*  note  2.  at  10. 

199.  For  a  dediion  sustaining  legislative  judgment  about  ate  of  majority  differen- 
tial* under  current  constitutional  doctrine*,  tee  Jacobaon  v.  Lenhart,  SO  111.  2d  225.  195 
N.E.2d  Ott  (1904). 

140.  The  consideration!  which  should  shape  a  legislature's  judgment  In  getting  a 
minimum  marriage  age  are  outlined  In  Lzvvt  $upr*  note  155,  at  24-25.  The  drafters  of 
tat  Uniform  Marriage  and  Divorce  Act  chose  the  lower  "women's"  ages  of  II  for  mar- 
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2.  Merger  of  the  Woman's  Legal  Identity  into  Her  Husband's 

a.  Name  Change.  The  requirement  chat  a  woman  assume  her  hus- 
band's name  at  ihe  time  she  marries  him  is  based  on  long-standing 
American  mx  ial  custom.  It  is  also  firmly  entrenched  in  statutory  and 
case  law.141  In  some  states  statutes  indicate  that  a  married  woman  must 
not  only  take  but  keep  her  husband  s  name.143  Women  who  continue  to 
use  their  maiden  names  after  marriage  may  encounter  resistance  from 
the  Internal  Revenue  Service,  voting  registrars,  motor  vehicles  depart- 
ments, or  any  number  of  non  governmental  sources. 

The  Fqual  Rights  Amendment  would  not  permit  a  legal  require- 
ment, or  even  a  legal  presumption,  that  a  woman  takes  her  husband's 
name  at  the  time  of  marriage.  In  a  case  where  a  married  woman  wished 
to  retain  or  regain  her  maiden  name  or  take  some  new  name,  ,  court 
would  have  to  permit  her  to  do  so  if  it  would  permit  a  man  in  a  similar 
situation  to  keep  the  name  he  had  before  marriage  or  change  to  a  new 
name.  Thus,  common  law  and  statutory  rules  requiring  name  change 
for  the  married  woman  would  become  legal  nullities.  A  man  and 
woman  would  still  be  free  to  adopt  the  same  name,  and  most  couples 
would  probably  do  so  for  reasons  of  identification,  social  custom,  per- 
sonal preference,  or  consistency  in  naming  children.  However,  the  legal 
barriers  would  have  been  removed  for  a  woman  who  wanted  to  use  a 
name  that  was  not  her  husband's. 

Some  state  legislatures  might  decide  there  was  a  governmental  in- 
terest, such  as  identification,  in  requiring  spouses  to  have  the  same  last 
name.  These  states  could  conform  to  the  Equal  Rights  Amendment  by 
requiring  couples  to  pick  the  same  last  name,  but  allowing  selection  of 
the  name  of  either  spouse,  or  of  a  third  name  satisfactory  to  bbth.14a 
Similarly,  statutes  which  now  permit  the  judge  in  a  divorce  case  to  use 
discretion  in  determining  whether  to  allow  a  woman  to  resume  her 
maiden  name  or  to  take  a  new  name  would  be  extended  under  the 
Rqual  Rights  Amendment  to  cover  all  men,  or  at  least  men  who  had 


riage  without  parental  consent  and  16  for  marriage  with  consent.  Unifosm  Marriage  and 
IiivoRcr  Act  |  203(1). 

Ml.    K anowit7.  %Hprn  note  2,  til  42. 

142  ft.  Iowa  Coor.  Ann.  |  674.1  (1956).  permitting  a  court  to  chance  the  name 
or  any  person,  under  no  civil  disability,  who  has  attained  his  or  her  majority  and  la 
unmarried,  if  a  female  .  .  '  1 

14*  The  Weil  German  federal  government  has  recently  proposed  legislation  along 
these  lines.  Part  of  a  large  scale  reform  of  family  and  divorce  legislation,  "the  hill  breaks 
an  ancient  tradition  of  male  prioritv  in  family  namet.  It  will  permit  marriage  partners  to 
adopt  the  wife's  maiden  name  if  they  choose  or  to  use  it  in  combination  with  the  hus- 
band's surname  '*  Hinder.  Bill  in  Bonn  Entourage*  German  Penchant  for  Double  Namet 
N  V.  Times.  May  20.  1971.  at  2.  col.  9.  * 
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changed  their  names  at  marriage.  Moreover,  any  state  coercion  regard- 
ing an  individual's  choice  of  name  might  still  be  open  to  attack  under 
developing  constitutional  principles  of  due  process  and  privacy. 

In  a  state  where  both  spouses  were  required  to  have  the  same  last 
name,  the  children  would  simply  take  their  parents'  name.  If  the  sr.  e 
had  no  requirement  that  husband  and  wife  take  the  same  name,  it  could 
either  require  that  parents  choose  one  of  their  names  for  their 
children,  or  it  could  decide  to  have  no  rule  at  all.  The  Amendment 
would  only  prohibit  the  states  from  requiring  that  a  child's  last  name 
be  the  same  as  his  or  her  father's,  or  from  requiring  that  a  child's  last 
name  be  the  same  as  his  or  her  mother's.  ^ 

b  Domicile.  The  location  of  a  person's  domicile  affects  a^broatf* 
range  of  legal  rights  and  duties,  including  the  place  where  he  or  she 
may  vote,  run  for  public  office,  serve  on  juries,  receive  free  or  lowered 
tuition  at  a  state  school,  be  liable  for  taxes,  sue  for  divorce,  and  have 
his  or  her  estate  administered.  The  common  law  rule  for  determining 
the  wife's  domicile  was  simple:  the  domicile  of  the  wife  merged  in  that 
of  her  husband;  moreover,  she  had  the  duty  to  follow  him  if  his  choice 
was  a  reasonable  one,  and  her  refusal  to  do  so  was  considered  deser- 
tion.144 Legislative  or  judicial  changes  have  modified  this  blanket  rule 
in  most  states  for  some  purposes,  most  commonly  for  divorce  jurisdic- 
tion. However,  only  three  states— Alaska,  Arkansas,  and  Wisconsin — 
permit  a  woman  to  have  a  separate  domicile  from  her  husband  for  all 
legal  purposes."" 

A  court  suit  challenging  discriminatory  domicile  rules  could  arise 
after  a  woman  had  been  denied  some  right  or  benefit  because^her  hus- 
band's domicile  had  been  imputed  to  her.149  In  such  a  suit  a  court 
would  have  to  hold  that  the  Equal  Rights  Amendment  requires  rules 
governing  domicile  to  be  the  same  for  married  women  as  for  married 
men.  Extending  women's  dependent  status  to  men  would  simply  create 
a  circular  situation  with  each  spouse's  domicile  dependent  on  the 
other's.  Thus,  equal  treatment  of  men  and  women  for  purposes  of 
domicile  implies  giving  married  women  the  same  independent  right 
to  choice  of  domicile  as  married  men  now  have.  A  court  would  probably 
resolve  the  inequality  by  striking  down  whatever  statute  or  portion  of 

144.  J.  Madoen,  Hanmook  or  thi  Law  or  Fcuom  and  Domestic  Relation!  146  (1951). 

145.  AtJUM  Stat.  Ann  |  25.I5.M0  (1962);  Ats.  Stat.  Ann.  flft  54  1507  to  1809  (1962); 
Ww.  Stat  Ann.  |  246.15  (Supp.  1970). 

146.  see  alto  Clarke  v.  Redeker,  259  F.  Supp.  117  (SO.  Iowa  1966).  In  which  a  nan 
»aniM  to  .Ktnpr  hU  wifr'»  domicile  to  get  the  benefit  of  lower  tuition  at  the  itate  unl- 
Witty. 
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a  statute  let*  out  a  special  rule  for  married  women.  It  would  leave 
standing  the  general  domicile  law  which  wdbld  automatically  be  ex- 
tended to  married  women.  For  similar  reasons,  a  court  would  do  away 
with  the  rule  that  refusal  to  accompany  or  follow  a  husband  to  a  new 
domicile  amounts  to  desertion  or  abandonment.1"  A  husband  would 
no  longer  have  grounds  for  divorce  in  a  wife's  unjustifiable  refusal  to, 
follow  him  to  a  new  home,  unless  the  state  also  permitted  the  wife  to 
sue  for  divorce  if  her  husband  unjustifiably  refused  to  accompany  her 
in  a  move. 

These  results  would  cause  little  disruption  and  would  be  beneficial 
to  those  women  who  are  now  adversely  affected  by  the  domicile  law. 
Professor  Kanowiu  concludes  that  the  domicile  rule 

has  become  useless  a)  an  influence  within  the  family.  Its  most  inv 
(jortjut  practical  effects  are  to  deprive  wives  of  certain  govern* 
mental  benefits  they  would  otherwise  have  and  to  create  technical 
legal  difficulties  for  third  parties.  The  cases  in  which  the  issue  is 
raised  typically  do  not  involve  the  resolution  of  n  dispute  between 
spouses  in  an  ongoing  marriage.  ,  ,  .  Its  retention  serves  only  to 
evoke  bygone  images  of  the  husband  as  master  and  the  wife  as  obe- 
dient servant.449 

With  respect  to  children,  the  traditional  rule  is  that  the  domicile  of 
legitimate  children  is  the  same  as  their  father's.149  Even  those  states 
which  permit  a  married  woman  to  have  a  seprate  domicile  from  her 
husband  appear  to  retain  this  rule  with  respect  to  the  child's  domi- 
cile.180 The  Equal  Rights  Amendment  would  not  permit  this  result. 


147.  Annol..  29  AJLRJd  474  (1953),  citing  cases  from  29  stales  which  held  thst  a 
wife's  refusal  to  follow  her  husband  to  a  new  domicile  ii  detrition  by  her  and  grounds 
for  divoru  proceedings. 

148.  Kanowim,  supra  note  2,  at  52.  Sr*  *Jso  H.  Clam,  Domestic  Relations  151  (1968), 

who  concludes, 

'therefore,  the  correct  principle  it  that  the  wife  Ii  able  to  arauire  a  separate  domicile 
of  choice  whenever  she  liwt  apart  from  her  husband,  regardless  of  the  circumstances. 

149.  M adofn,  supra  note  144,  ai  45S.  Illegitimate  children  follow  the  domicile  of 
their  mothers. 

150.  t  he  law  on  children's  domicile  is  confused  because  the  states  have  failed  to 
impgrate  the  statutes  removing  women's  civil  disabilities  with  those  which  determine 
children's  domicile.  Thus  the  provisions  of  Arkansas  law  defining  a  woman's  domicile 
j\  irrlrprndent  from  that  of  her  husband.  Ark.  Stat.  Ann.  ||  54*1507  to  *)S09  (1962), 
marirtl  in  1941,  did  not  affect  Arkansas' /  adherence  to  the  common  law  rule  "that 
ihe  last  domicile  of  the  deceased  father  of  kn  infant  constitutes  his  legal  domicile.  .  .  ." 
ftVM  v.  Silas.  225  Ark.  694.  208  S.W.2d  624  (1954).  The  impact  of  Wisconsin's  1965  law 
tilled  "Women  to  have  equal  rights.1'  Wis.  Stat.  Ann.  |  246.15  (Supp.  1970)  on  the  law 
of  rhildrrn's  domicile  has  not  vet  been  judicially  determined.  The  most  recent  Wisconsin 
cjv?  on  the  iubjeit.  Town  of  Carbon  v.  State  Dept.  of  Public  Welfare,  271  Wis.  465, 
74  N  W  2d  940  (1956),  followed  the  traditional  rule,  embodied  in  Wisconsin's  public  as- 
sistance statute.  tSv  "the  domicile  of  a  minor  child  ...  is  that  of  lu  father.'^  271  Wis. 
at  469.  Cf.  Alaska  Stat.  Ann.  |  25.15.110  (1962)  (removing  women's  civil  disabilities)  at 
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Either  by  legislative  action  or  judicial  determination,  a  state  would 
have  to  devise  a  sex-neutral  basis  for  determining  the  child's  domicile. 
The  most  reasonable  domicile  would  be  the  p!*:e  the  child  actually 
lives  most  of  the  time.  If  the  family  lives  together  bat  one  of  the  parents 
is  domiciled  in  a  separate  place,  the  child's  domicile  should  be  the  place 
of  family  residence.  If  the  parents  live  apart,  then  the  child's  domicile 
should  be  the  domicile  of  the  parent  with  whom  he  or  she  lives  most 
of  the  time.  Alternatively,  the  state  could  allow  the  child  to  determine 
his  or  her  own  domicile  on  the  basis  of  where  he  or  she  actually  lives 
or  works,  if  apart  from  both  parents. 

3.  Rights  of  Husbands  and  Wives  Inter  S* 

The  reluctance  of  courts  to  interfere  directly  in  an  ongoing  marriage 
relationship  is  a  standard  tenet  of  American  jurisprudence.191  As  a 
result,  legal  elaboration  of  the  duties  husbands  and  wives  owe  one  an- 
other has  taken  place  almost  entirely  in  the  context  of  the  breakdown 
of  the  marriage—either  voluntary  breakdown  through  separation,  de- 
sertion, or  divorce,  or  involuntary  breakdown  through  incapacitation 
or  death.  Any  legal  changes  required  by  the  Equal  Rights  Amendment 
are  thus  unlikely  to  have  a  direct  impact  on  day-today  relationships 
within  a  marriage,  because  the  law  does  not  currently  operate  as  an 
enforcer  of  a  particular  code  of  relationships  between  husband  and 
wife. 

a.  Rights  of  Consortium.  One  of  the  law's  most  comprehensive  ef» 
forts  to  define  the  rights  and  obligations  of  the  partners  to  a  marriage 
relationship  occurs  in  personal  injury  actions,  after  one  or  the  other 
spouse  has  been  seriously  incapacitated.  In  order  to  instruct  the  jury 
as  to  the  proper  standards  for  awarding  damages,  the  judge  must  define 
what  benefits  the  plaintiff  should  have  expected  from  his  or  her  now 
incapacitated  spouse.  At  common  law  these  standards  were  rigidly  de- 
fined and  totally  male-oriented.  A  man  had  a  right  to  recover  damages 
for  loss  of  his  wife's  services  when  she  was  injured  by  intentional  or 
negligent  action.  In  time,  a  husband's  rights  of  consortium  were  defined 
to  include  love,  affection,  companionship!  society,  and  sexual  relations. 
A  woman,  by  contrast,  had  no  right  to  sue  for  loss  of  her  husband's  ser- 
vices, since  in  theory,  he  provided  none.™ 

ovnpirtd  with  Aiama  Stat.  Ann.  |  25.05.040  (1981)  (giving  fathers  preference  In  child 

J5I.  Thii  reluctance  received  a  constitutional  foundation  In  GriiwoM  v.  Connecticut* 

*l  UJ.  479  (1965). 

i«!52/M  Thl9  osctgroond  u  ^cmtA  In  RaroewaU  v.  Baltimore  *  Ohio  ILK.,  174  W,  fapp. 

171  (N.D.  IU.  1957). 
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The  Equal  Rights  Amendment  would  not  permit  men  to  have  a 
greater  right  than  women  to  recover  for  loss  of  their  souses  services 
and  companionship.  Courts  in  many  states  have  already  extended  to 
women  the  right  to  sue  for  loss  of  consortium,  although  some  courts 
continue  to  uphold  this  differential  between  men's  and  women's 
rights.'"  The  Equal  Rights  Amendment  would  settle  the  current  un- 
certainty and  disagreement  among  the  states  by  requiring  them  all  to 
grant  women  die  same  right  to  sue  that  men  now  have. 

More  fundamentally,  however,  the  Equal  Rights  Amendment  would 
prohibit  enforcement  of  the  sex-based  definitions  of  conjugal  function, 
on  which  the  discriminatory  consortium  laws  are  based.  Courts  would 
not  he  able  to  assume  for  any  purpose  that  women  had  a  legal  obliaa 
turn  to  do  housework,  or  provide  affection  and  companionship,  or  be 
available  for  sexual  relations,  unless  men  owed  their  wives  exactly  the 
same  duties.  Similarly,  as  discussed  more  fully  below,  men  could  not  be 
assigned  the  duty  to  provide  financial  support  simply  because  of  their 


sex 


b  Allocation  of  The  Duty  of  Family  Support  between  Husband 
arid  Wife.  In  all  states  husbands  are  piimarily  liable  for  the  supiwrt  of 
weir  wives  and  children,  although  the  detail  ,  of  this  liability  and  the 
possible  defenses  vary.  A  wife  may  be  liable  for  supporting  her  husband 
in  many  states,  but  generally  only  if  the  husband  is  incapacitated  or 
indigent.  In  most  states  the  mother  is  liable  for  support  of  the  children 
only  if  the  father  refuses  or  fails  to  provide  for  their  support.'" 

Criminal  nomu|»port  laws  are  the  legal  system's  most  heavy-handed 
technique  for  enforcing  the  husband's  current  duty  of  support.  Non- 
support  was  not  an  indictable  offense  at  common  law.'"  But  criminal 


I5S.  See  use* 
u.2  (N.P.  Ill 


lullitied  in  Kuri/titiki  v.  Baltiiuoie  ft  Ohio  Kb   «i  i  i.a.  • 

  ....  1967).  and  Ca.ei  v.  Foley.  247  So  2d  40  42 '    I  (Ma  ikl  \  K  r.  ™ 

to  extend  the  right  to  iue  for  lo*  of  conwrtium  to  women  wa,lli'i.irV.  ).  a    ***  5?* 
I8S  1.2,1  III  (Of.  Cir.  1990).  Ca«.  Mriking  „„„,,  .K^SSm! tul,hL^ C  ' 
women  on  the  .round,  that  it  denied  equal  pto.n.J ,     ,„c' "       ,a' "n 
Haki..K  C„.p.  5«l  F.  Sum.  820  <W.I™Mlrh\  19*1)  and  Karaew,. •  iLita^  »^ 
KM [  ,,.*»«  f.«„(w,  MiJl.li...  ».  Union  Carbide  Cor™  W9  fZ*  15 ^Th  ar^iV* 
154    I  he  .import  law*  al*>  favor  „,a|P  children  in  *»,', .lore L  tSL  . 
Huppnit  i»  terminated  when  the  child  n-athe.  the  age  of  m*« L  »  A-To.  '2 
Chid  ||  J5.  40  (1942..  ami  this  age  lf  «t  higher  foV  ma™  than  for  len Jr, <rE^E  ii  rf 
log  .tam.r,  vt  age  of  majoiily  at  18  for  female*  and  21  fur  „,'"„•  A„ 
loJ  (1947):  loam,  Cooa  Ann.  /  J2  101  (l9fiS)i  Ntv.  Rr.v  ST",  i  Ao^lilo?  •'  K  n  }  V' 
Coot-  |  14  10  01  (1900);  Osta.  Stat.  Ann.  tit.  IS  ■  IS  «'n  /US?"  •  D  t?NT> 

I  26  I  I  (1967);  Utah  Coot  Ann.  |  IS  2    (I9M  .  The  imDl f  £    V""  A?N 
girl*  Wili  he  or  mould  be  married  by  the  lime the?™ ! ^  ln^  ntfonLrh^J.,„H^.,ha, 
uarentC  .uppnri-l.  obvlouily  improper  under  the  E.,ua I  Rfcfc rAm^XenTrhe 
<iderationi  iut.dvn  in  euualiiing  the  ate*  would  li  ihr  ?Z.  ,    i  . H  tun 
inairiage  agr.  rihnnwil  at  pp.  9.wVmprr  U"R  w  f,,r  ,he  •olnimum 

I.W.    K  PraklM,  OIminai  |.aw  Ii04  (1909), 
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*tatutcs  in  all  but  three  states  now  penalize  a  i  an's  desertion  or  non- 
tupport  of  his  wife,  and  all  American  juriidictioni  set  criminal  penal- 
ties for  nonsupport  of  young  children.1"4  While  thete  laws  typically 
penalize  either  parent  who  fails  to  provide  support  for  a  minor  child, 
the  duty  of  interspousal  support  is  placed  solely  on  the  man.117 

The  child-support  sections  of  the  criminal  nonsupport  laws  would 
continue  to  be  valid  under  the  Equal  Righto  Amendment  in  any  juris- 
diction where  they  apply  equally  to  mothers  and  fathers.  However, 
the  sections  of  the  laws  dealing  with  intenpotisal  duty  of  support  could 
not  be  sustained  where  only  the  male  is  liable  for  support.  Applying 
rule*  of  narrow  construction  of  criminal  laws,  courts  would  have  to 
strif  e  down  nonsupport  laws  which  impose  th  duty  of  support  on  men 
only,  l  egislatures  might  decide  not  to  re-enact  any  husband-wife 
criminal  nomupport  laws.  Criminal  sanctions  against  the  husband  are 
widely  recognized  as  poor  compensation  for  a  wife's  unpaid  domestic 
labor  and  discriminatory  treatment  against  her  in  the  labor  market;  a 
legislature  might  choose  to  use  its  resources  for  a  more  direct  attack 
on  these  problems.  Alternatively,  a  state  legislature  could  adopt  a  law 
which  makes  no  distinctions  on  the  basis  of  sex,  like  the  Model  Penal 
Code's  nomupport  provision."* 

With  regard  to  civil  enforcement  of  support  laws,  courts  could  take 
a  more  flexible  approach.  The  Equal  Rights  Amendment  would  bar  a 
state  from  imposing  greater  liability  for  support  on  a  husband  than  on 
a  wife  merely  because  of  his  sex.  However,  a  court  could  equalize  the 
civil  law  by  extending  the  duty  of  support  to  women.  With  regard  to 
child  support  this  is  already  the  rule  in  Iowa,  where  father  and  mother 
are  under  the  same  legal  duty  to  support  the  children.110 

Alarmists  claim  that  the  Equal  Rights  Amendment  would  change 
the  institution  of  the  family  as  we  know  it  by  weakening  the  husband's 
duty  of  marital  support  in  an  ongoing  marriage.  This  concern  is  based 
on  a  misunderstanding  of  the  role  laws  about  support  actually  play. 
Many  courts  flatly  refuse  to  enter  a  support  decree  when  the  husband 
and  wife  are  living  together.  In  most  such  cases  the  husband,  as  head 
o{  the  family,  is  free  to  determine  how  much  or  how  little  of  his  prop- 
erty his  wife  and  children  will  receive.1" 

m.  Model  Pfnal  Cook  |  207. M.  Comment  2  it  189  rtei.t.  Draft  No.  9t 1969). 

1ST.  Eg  .  UNiroiM  OnwTioN  and  Nonsupfort  Act,  10  Un  form  Laws  Annotated  I 

)M.  "A  person  commit!  ■  misdemeanor  If  he  pertinently  rails  to  provide  support 


"hich  he  can  provide  and  which  he  known  he  li  legally  obliged  to  provide  to  a  spouse, 
child,  or  othrr  dene ndeffl."  Moon  Pinal  Cook  I  2303  (Proposed  Omdal  Draft*  19(H). 
JW.  Plcht  v.  Henry.  852  Iowa  559,  107  N.wid  441  (1901). 
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V  *  Equal  Right*  Amendment  would  not  require  mathematically 
equal  intributions  to  family  support  from  husband  and  wife  in  any 
given  fa  uly.  A  functional  definition  of  support  obligations,  based  on 
current  vt  mrces,  earning  power,  and  nonmonetary  contributions  to 
the  family  elfare,  would  be  permissible  and  practical  under  the 
Equal  Right?  Amendment,  so  long  as  the  criteria  met  the  tests  of 
reasonable  cla*  Ication  described  above  in  Part  III(C).*«  If  husband 
and  wife  had  eq,  '  resources  and  earning  capacity,  neither  would  have 
a  claii  for  suppor  *^ainst  the  other.  However,  if  one  spouse  were  a 
wage  ea.  er  and  thi  her  spouse  performed  uncompensated  doir  ic 
labor  for  t'*e  family,  the  wage-earning  spouse  would  owe  '  y  of 
support  to  th  •  spouse  who  worked  in  the  home.  Creatine  •  m  spouse 
equal  liability  for  support  might  give  credi'~  ...cage  in  some 

instances  where  they  would  not  currently  bt  *oie  to  reach  the  wife's 
resources.  If  this  extra  liability  created  hardship  fo:  families,  the  legis- 
lature could  make  rules  limiting  the  extent  of  creditors*  arr^  to  a 
family's  resources. 

c.  Ownership  of  Property.  The  law  has  attempted  to  recognize 
women's  contribution  to  the  family  by  giving  each  spouse  an  interest 
in  property  acquired  during  the  marriage.  Two  different  systems  have 
teen  adopted  in  the  United  States  for  distributing  property  rights 
within  a  family—the  community  property  system  and  the  common  law 
system.  In  both  systems  the  woman's  right  matures  primarily  upon 
separation  or  death  of  her  spouse.  As  both  systems  currently  operate, 
they  contain  sex  discriminatory  aspects  which  would  be  changed  under 
the  Equal  Rights  Amendment. 

(I)  Community  Property.  In  the  eight  community  property  states 
—Arizona,  California,  Idaho,  Louisiana,  Nevada,  New  Mexico,  Texas, 
and  Washington— property  acquired  by  each  spouse  during  the  mar- 
riage  is  owned  in  common  by  both  husband  and  wife.1"  This  system  is 
sometimes  championed  by  advocates  of  women's  rights  because  it  gives 
a  housewife  who  earns  no  independent  income  a  legal  share  in  the 
family  property.1"  However,  in  all  the  community  states,  except  Texas 

161.  fee  the  rilsoittlon  at  p.  §99  suprn. 
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and  Washington,  the  husband  hat  power  of  management  and  control 
over  the  community  property;  and  in  tome  states  he  can  assign,  en* 
cumber  or  convey  the  property  without  his  wife's  consent. tM  Thus,  in 
some  of  the  community  property  states  a  working  wife  may  be  put  in 
the  position  of  a  woman  before  passage  of  the  Married  Women's  Prop- 
erty Acts:  she  may  lose  control  of  her  own  earnings  to  her  husband.1* 

Under  the  Equal  Rights  Amendment,  laws  which  vat  management 
of  the  community  property  in  the  husband  alone,  or  favor  the  husband 
as  manager  in  any  way,  would  not  be  valid.1*  In  the  absence  of  new 
legislation,  the  courts  would  leave  decisions  about  disposition  of  the 
community  property  to  be  made  jointly  by  husband  and  wife.  This 
would  be  consistent  with  the  general  judicial  preference  to  allow  mar- 
ried couples  to  work  matters  out  between  themselves. 

Legislatures  might  prefer  to  follow  the  example  of  the  recent  amend* 
ment  of  the  Texas  community  property  law.  The  new  Texas  law 
provides  that 

each  spouse  shall  have  sole  management,  control  and  disposition 
of  that  community  property  which  he  or  she  would  have  owned 
if  a  single  person.1" 

Rather  than  leaving  decisions  about  the  community  property  to  hus- 
band and  wife  together,  this  rule  would  give  the  spouse  who  had  earned 
or  been  given  property  the  power  to  dispose  of  it.  This  rule  obviously 
favors  the  wage-earning  spouse,  who  ih  most  instances  under  current 
conditions  will  be  the  man.  Thus  it  vould  require  scrutiny  as  a  rule 
neutral  on  its  face,  which  fall*  more  heavily  on  one  sex  than  the 

A*5l:        *">""<<  «<*         United  States  v.  Mitchell.  400  VS.  I00S  (1971)  (woman's 
liability  for  husband's  federal  Income  tax).  * 
104.  Madden,  iupna  note  144,  at  190. 

I  OS.  Washington  and  Texas  give  the  wife  control  over  her  earnings.  Wash.  Rev.  Coot 
A"*  JO.10.140  (1901);  Texas  Rev.  Coots  Ann..  Family  Code.  tit.  I.  I  5.22  (Pamphlet, 
iw).  California  has  modified  the  rule  to  allow  the  wile  to  spend  her  earnings  "for 
valuable  confident  ion"  without  the  husband's  consent.  Ou  Civ.  Coot  a  I7lc  (West  1954). 
ree nactcd  as  Cal.  Civ.  Coot  |  5124  (West  1970).  In  four  sates,  the  wife's  earnings  are  sepa- 


Siy  "mmnS  'h*  mririvlnghu*bandfs  thare  to  one  half  the  community  property  as  the 
law  J.?-!*    II0W  Umlted-  ™  l>tter  **  "to*  consistent  with  the  practice  In  the  common 
W.  Tixai  Rrr.  Comj  Aw,  tally  Code,  111.  1. 1  »JB  (Pamphlet  1909). 
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other.1"  The  Texas  law  also  states  that  property  of  one  spouse  which 
is  mixed  or  combined  with  property  of  the  other  spouse  is  subject  to 
the  joint  control  of  husband  and  wife  unless  they  agree  otherwise.  This 
part  of  the  law  would  certainly  be  valid  under  the  Equal  Rights  Amend- 
ment '  ■ 

(2)  Common  Law  Ownership.  The  other  forty-two  states  have  a 
common  law  basis  for  distributing  marital  property.  However,  Married 
Women's  Property  Acts  in  every  state  have  modified  the  harsh  common 
law  principles  that  gave  the  husband  complete  control  over  his  wife's 
property  and  the  products  of  her  labors.  With  certain  exceptions  these 
statutes  give  a  woman  the  right  to  control  property  she  owned  before 
marriage  as  well  as  property  she  earns  or  receives  by  gift  or  devise  dur- 
ing marriage,1*  Except  for  qualifications  relating  to  the  right  of  a 
surviving  spouie  to  inherit,  therefore,  each  spouse  now  owns  his  or  her 
separate  property  free  of  legal  control  of  the  other  spouse. 

The  Married  Women's  Property  Acts  did  not  automatically  abolish 
the  common  law  estates  of  dower  and  curtesy,  but  today  most  states 
have  abandoned  these  cumbersome  devices  for  protecting  the  interests 
of  widows  and  widowers,  and  others  have  modified  them  substantially. 
In  their  place,  the  states  have  substituted  other  forms  of  protection  of 
a  marital  share  of  the  property  of  one  or  both  spouses.  All  states  except 
North  Dakota  and  South  Dakota  give  the  woman  a  nonbatrahle  share 
in  her  husband's  estate,  but  a  number  of  states  fail  to  give  the  husband 
a  corres|>onding  legal  claim  in  his  wife's  estate.1"  The  widow's  allow- 
ance or  family  allowance,  homestead,  and  limitation  on  gifts  to  charity 
are  other  tlevices  to  protect  a  surviving  spouse  against  complete  dis- 
inheritance. 

Where  these  devices  give  the  surviving  husband  rights  equal  to  the 
surviving  wife,  they  would  be  valid  under  the  Equal  Rights  Amend- 
ment.171 In  the  many  states,  however,  where  the  wife  still  has  a  pro- 
tected position,  the  discriminatory  laws  would  either  be  invalidated  or 

168.  See  thr  discussion  in  Part  III  (C),  al  p.  899  supra.  The  Texas  law  orate*  a  situa 
tmn  similar  to  the  rule  in  common  law  jurisdiction*  concerning  control  of  pro'  erty,  ami 
wottltl  he  upheld  if  the  common  law  system  were  upheld. 

169.  In  a  few  itatcs  a  married  woman  must  still  jet  her  husband*!  permission  to 
convey  her  own  land.  I  Powtix,  Rkai.  PaortRTV  <  118  (1949).  An  occasional  court  grants 
the  husband  control  of  the  family  home,  even  If  the  wife  owns  ttie  property,  by  virtue  of 
his  position  as  head  of  the  household.  Kanowitz,  %upr*  note  2.  at  59.  The  uncompensated 
value  of  a  housewife's  tabor  Is  not  considered  property  under  these  statutes* 

170.  See  W.  MacOomalo,  Fraud  on  th«  Widow's  Share  21-24  (I960). 

171.  The  Uniform  Probate  Code,  approved  by  the  National  Conference  of  Commis- 
sioners on  Uniform  State  Laws  and  the  American  Bar  Association,  gives  a  "surviving 
spouse"  an  elective  share  of  onethlrd  in  the  decedent**  estate.  tVuroaM  Prodatk  Codk 
|  2  201. 
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extended.  Where  a  legal  device  hai  proved  to  be  a  useful  protection, 
legislatures  would  probably  be  inclined  to  extend  its  coverage  to  men, 
but  where  the  technique  has  provided  little  real  protection,  the  legis- 
lature could  take  the  opportunity  for  review  provided  by  the  Equal 
Rights  Amendment  to  revise  or  repeal  the  law. 

d.  Grounds  for  Divorce,  Professor  Leo  Kanowitt  points  out  that 
"there  is  almost  an  air  of  unreality  about  the  enumeration  of  specific 
grounds  of  divorce  found  in  the  statute*  of  all  the  states."1"  This  is 
because  the  great  mobility  of  middle  class  Americans  permits  them  to 
go  to  a  state  which  has  liberal  grounds  for  divorce,  or  abroad,  when 
they  want  to  dissolve  a  marriage.  In  addition,  a  high  proportion  of 
couples  seeking  divorce  agree  to  allege  as  fictions  the  requisite  grounds 
*  fur  divorce.  Furthermore,  divorce  laws  have  typically  been  written  in 
term*  that  make  sense  only  to  an  ongoing  marriage,  permitting  divorce 
if,  and  only  if.  a  fundamental  element  of  the  marriage  compact  has 
been  violated. 

Recognizing  these  factors,  as  well  as  the  unreasonableness  of  per- 
mitring  divorce  only  for  certain  limited  and  specific  reasons,  proponents 
uf  legislative  reform  recommend  evaluating  the  overall  health  of  the 
marriage  rather  than  pinning  particular  guilty  action  on  one  or  the 
other  of  the  spouses.  The  Uniform  Marriage  and  Divorce  Act,  adopted 
by  the  National  Conference  of  Commissioners  on  Uniform  State  Laws, 
provides  for  a  decree  of  separation  or  divorce  to  be  granted  upon  a  find- 
ing  that  "the  marriage  is  irretrievably  broken.""3  California  currently 
|*rmits  divorce  on.  a  finding  of  irreconcilable  differences  between  the 
parties."4  North  Carolina,  Ohio,  and  the  District  of  Columbia  permit 
a  divorce  after  voluntary  separation  for  a  year."0  Nevertheless,  the 
statutory  grounds  for  divorce  which  remain  in  effect  in  most  states  are 
•if  concern  because  they  still  control  in  contested  divorce  situations, 
!*tause  they  affect  the  economic  and  personal  relations  of  the  parties 
even  in  consent  divorces,  and  because  there  is  evidence  that  they  cause 
■  disproportionate  amount  of  difficulty  to  poor  people.170 

I»  the  past  many  grounds  for  divorce  were  highly  sex  discriminatory; 
i««l.iy  only  a  few  apply  solely  to  one  sex  or  the  other.  These  are  non- 

[72.    Kaniiwii/,  iupra  tmtt  2,  at  95. 
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*ft»in  pregnancy  by  a  man  other  than  husband  at  time  of  marriage"9 
nonsupport,1™  alcoholism  of  husband  if  and  only  if  accompanied  by 
wasting  of  his  estate  to  the  detriment  of  his  wife  and  children  »  wife's 
unchaste  behavior  (without  actual  proof  of  adultery),"1  husband's  va- 
grancy,1" wife's  absence  from  state  for  ten  yean  without  husband's  con* 
sent,1"  wife's  refusal  to  move  with  husband  without  reasonable 
cause,1"  wife  a  prostitute  before  marriage,"*  husband  a  drug  addict,1" 
indignities  by  husband  to  wife's  person."*  and  wilful  neglect  by  hus- 
band.1" 

Except  for  nonsupport  and  pregnancy,  all  the  sex  discriminatory 
grounds  for  divorce  listed  above  are  anachronisms,  surviving/in  only 
one  or  two  states,  and  are  not  deserving  of  extended  discussion  here. 
In  each  instance,  a  court  could  invalidate  such  a'provuhm  without 
doing  any  serious  haim  to  the  overall  structure  of  the  state's  divorce 
law.  On  the  other  hand,  the  court  could  also  extend  the  law  to  the 
opposite  lex  without  risking  serious  criticism  that  it  wa/ usurping  leg- 
islative authority.  Even  without  the  pressure  of  the/  Equal  Rights 
Amendment,  these  provisions  are  likely  to  be  dropped  or  extended  to 
the  opposite  sex  in  the  course  of  divorce  law  reform. 

Of  the  thirty  states  which  allow  *  woman  a  divorce  for  nonsupport, 
only  two— Arkansas  and  North  Dakota— give  a  husband  whose  wife  has 
failed  to  support  him  a  cause  of  action.1"  This  disparity  is  a  reflection 
of  the  sex  bias  in  support  laws,  described  above."9  lake  the  duty  of 

177.  See  the  dltcuiikm  of  differential  age  of  content  at  pp.  93*49  juftra. 

17a.  A  (round  for  divorce  In  at  least  thirteen  Matea:  Alabama,  Ariaona,  Georgia,  Iowa. 
Kentucky,  MiuMppi  Mleeourl,  New  Mexico,  North  Carolina,  Oklaaoaaa,  fenneatec, 
Virginia,  and  Wvomina.  See,  N.C  Cut.  Stat.  |  50-5(9)  (1966);  Va.  Com  Ann. 
|  20*91(7)  (Cum.  Supp.  1970). 

179.  A  around  tor  divorce  in  thirty  atatea:  Alabaaaa,  Alaaka,  Ariaona,  Arkanau,  Cali- 
fornia, Colorado,  Delaware,  Hawaii,  Idaho.  Indiana,  Kanaaa,  Maine,  MaaaachttaetU, 
Michigan,  Montana,  Nebraaka,  Nevada,  New  Ham  pah  ire.  New  Mexico,  North  Dakota, 
Oklahoma,  Ohio,  Rhode  bland,  South  Dakota,  Tcnnceeee,  Utah,  Veraont,  Waahinaton, 
Wiaronsiu.  and  Wyoaalng.  Retort  on  Family  Law  66.  See,  §mh  Cal.  Crv.  Coat  Ann. 
|  105  <W«t  1954):  MAaa.  Gin.  Uwa  Ann.  ch.  SOS,  I  1  (1969). 

180.  Kentucky  only.  Rv  SUv.  Stat.  |  405.0»ft)(a\  (1940).  The  huaband  can  get  a 
divorce  for  hit  wlfe'i  atcoholbm  without  any  quallkauona. 

181.  Kentucky  only.  Kv.  Mr.  Stat,  |  40lojO(4)(c)  (1960). 

.  iK.  Ki^SjS?1  Wyocning.  Mo.  Ann.  Stat.  |  451.010  (1949);  Vro.  Stat.  Ann. 
|  20-88,  Ninth  (1957). 

189.  New  Hampaliire  only.  N.H.  RtV.  Stat.  Ann.  |  458*7,  XII  (1955). 

184.  Tenneaiee  only.  Wile  must  remain  wilfully  abarat  for  two  yeara,  Tenn.  Com 
Ann.  f  56  801(8)  (1955). 

185.  Virginia  only.  Va.  Com  Ann.  a  20  91(S)  (Cur*.  Supp.  1990). 

186.  Alabama  only.  Ala.  Com  tit.  14  |  SON)  (1959). 

187.  Tenneaaee  only.  TiNN.  Com  Ann.  I  S6-S0I  (19*5). 
IS8.  Montana  only.  Mont.  Rtv.  Coota  Ann.  |  SMI9  (1967). 

m.  Aaa.  Stat.  Ann.  |  54  1202,  Ninth  (Cum.  Supp.  1969);  NJ>.  Owe.  Com  |  144647 

190.  Ve  the  diarumion  at  p.  945  suprs.  § 
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support  during  marriage  and  the  obligation  to  pay  alimony  in  the  case 
of  separation  or  divorce,  nonsupport  would  have  to  be  eliminated  as 
a  ground  for  divorce  against  husbands  only,  or  else  extended  to  the 
wife  where  the  husband  waj  without  resources  and  the  wife  had  the 
financial  capacity  to  support  him* 

The  laws  that  grant  a  hujband  a  divorce  because  at  the  time  of  mar- 
riage he  did  not  know  his  wife  was  pregnant  by  another  man  would  be 
subject  to  strict  scrutiny  under  the  unique  physical  characteristics  tests. 
As  with  paternity  laws,  the  argument  can  be  made  that  the  ease  of 
identifying  the  mother  of  a  child,  as  opposed  to  the  difficulty  of  identi- 
fying the  father,  is  a  kind  of  unique  physical  characteristic  which  justi- 
fies different  rules  regarding  the  relationship  of  mothers  and  fathers  to 
illegitimate  children.  However,  no  reason  exists  for  distinguishing  be- 
tween the  duties  and  obligations  of  the  mother  and  the  father  when  the 
lather  of  an  illegitimate  child  has  acknowledged  paternity  or  has  been 
adjudged  the  father  in  a  paternity  proceeding.  Furthermore,  the  divorce 
laws  are  not  based  primarily  upon  the  physical  act  of  giving  birth  btix 
upon  other  considerations.  The  laws  derive,  at  least  in  major  part,  from 
the  fact  that  any  child  born  of  a  woman  during  marriage  is  presumed 
to  be  her  husband's  child.  Whether  the  husband  claims  the  child  or 
not.  the  law  imposes  on  him  the  duty  to  support  the  child  and  gives 
the  child  his  name*  In  this  respect  the  law  places  an  unequal  burden 
on  the  husband,  for  his  wife  receives  no  corresponding  obligations  to 
support  or  nurture  any  children  her  husband  may  conceive.  Since  the 
Equal  Rights  Amendment  would  require  men  and  women  to  bear  equal 
responsibility  for  the  support  and  nurture  of  their  children,  it 
eliminates  most  of  the  justification  for  giving  men  alone  this  ground 
of  divorce.  The  Equal  Rights  Amendment  would  permit  resolution  of 
the  disparity  either  by  giving  a  woman  a  claim  for  divorce  if,  at  the 
time  of  marriage,  she  did  not  know  that  her  husband  had  impregnated 
another  woman,  or  by  abolishing  the  ground  altogether. 

e.  Alimony.  Alimony  following  divorce  involves  issues  similar  to 
those  discussed  above  in  connection  with  support  laws.  However,  a 
different  set  of  laws  and  rules  is  involved  In  jurisdictions  where  fault  is 
*dl  central  to  divorce  proceedings,  alimony  awards  are  closely  linked 
to  the  judicial  determination  of  fault.191  More  than  one-third  of  the 
s^tes  authorize  divorce  coyrts  to  grant  alimony  to  either  spouse,  but 


«  *U  4?hC  (unction>  and  PurP°*'  °*  *Mmonr  *fe  wmmsriwd  In  Clam,  wpr*  note  141, 
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the  remaining  jurisdictions  |*rmit  alimony  awards  lo  the  wife  only."2 
The  Equal  Rights  Amendment  would  not  require  that  alimony  be 
abolished  but  only  that  it  be  available  equally  to  husbands  and  wives. 
This  result  is  consistent  with  the  recommendations  of  Robert  Levy  to 
the  Sjiecial  Committee  on  Divorce  of  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws,  who  concludes, 

[  I'Jhe  distinction  [iiermitting  alimony  for  wives  but  no».  husbands] 
is  an  historical  idiosyncrasy:  there  is  no  principled  reason  for 
maintaining  the  distinction  between  husbands  and  wives;  almost 
all  recent  commentators  and  official  studies  of  divorce-property  doc- 
irmes  have  moinm  :ided  that  the  distinction  be  abolished.1" 

Alimony  I.mvs  to„ld  be  written  to  grant  special  protection  to  a  spouse 
who  had  been  out  of  the  labor  force  for  a  long  time  in  order  to  make 
.1  mm  i  oui|>eMsated  contribution  to  the  family's  well-being.  Similarly 
the  laws  could  provide  sup|x>rt  payments  for  a  parent  with  custody  of 
a  young  child  who  stays  at  home  to  care  for  that  child,  so  long  as  there 
was  no  lend  presumption  that  the  j«rent  granted  custody  should  be 
the  mother.'"  In  short,  as  long  as  the  law  was  written  in  terms  of  par 

 •'' f  "Nial  contribution,  and  ability  to  pay,  rather  than  the 

sex  of  Hie  qiouse.  it  would  not  violate  the  Equal  Rights  Amendment. 

The  maintenance  provisions  of  the  Uniform  Marriage  and  Divorce 
At  t  serve  as  an  example  of  the  kind  of  law  which  would  be  valid  under 
die  Ftpial  Rights  Amendment.  The  Act  provides  for  maintenance  to 
lie  paid  Ik. in  one  s|>ouse  to  the  other  if  the  s|miusc  seeking  maintenance 
lacks  siillu  ient  property  to  provide  for  his  reasonable  needs  and  is  un- 
able  to  stip|iort  himself  through  appropriate  employment,  or  is  the 
custodian  of  a  child  whose  condition  or  circumstances  make  it  appro- 
priate  that  the  parent  n  it  seek  employment  outside  the  home.  The 
amount  and  dotation  of  payments  for  maintenance  are  to  be  .deter 
mined  after  the  court  considers  the  financial  resources  of  the  party 
seeking  maintenance,  the  time  necessary  to  acquire  sufficient  training 
to  enable  the  party  to  find  appropriate  employment,  the  standard  of 
living  rstaiiiished  during  the  marriage,  die  duration  of  ;he  marriage, 
the  age  and  physical  and  emotional  condition  of  the  spouse  seeking 

IT.!    w  Kin* i  on  Family  Law  7. 
PH.   l.nv.  if/„a  imlr  IJS.  al  147. 

I<l4.  Sc.-  lor  in  example-  of  this  iwumplion.  Family  Law  Commi  irr  ('niim.iirn,  ■>.. 

I T-  ,1  Jtml  Set"°".  18  ProV'*,M  thM  "h*n  ■limnny.  "in  Ihf  u« 

?h  /,  HhT  ,he  "T*1  of  m",or.  d"Wrcn  h"  ■"■"led.  the  d« InMIUy 
MbM  rmPlo>mcm    ,h""M      a  "»nitd.  r;l|lon.  M.  at  429  (cmpha <ds 
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maintenance,  and  the  ability  of  the  spouse  from  whom  maintenance  is 
^  wught  to  meet  his  or  her  own  needs  while  making  maintenance  pay- 
'  ments.,H 

f.  Custody  of  Children.  At  common  law  the  father,  if  living,  was  the 
natural  guardian  of  his  <  hild  and  as  such  was  nearly  always  entitled 
to  custody  of  the  children  in  case  of  separation  or  divorce.1*  Some  states, 
including  California  and  Utah,  changed  this  by  statute  which  prefers 
the  mother  if  the  chiid  is  young.'"  Others,  including  Missouri,  Florida, 
Minnesota,  New  York,  and  Colorado,  give  bofh  spouses  equal  right  to 
custody  of  the  children. »*  In  most  states  there  is  no  statute  favoring 
one  parent  or  the  other;  rather,  preference  for  the  mother  or  father 
exists  as  a  result  of  judicially  created  presumptions  in  favor  of  the 
mother  for  girls  and  young  children  and  in  favor  of  the  father  for  older 
boys.,ff 

The  Equal  Rights  Amendment  would  prohibit  both  statutory  and 
common  law  presumptions  about  which  parent  was  the  proper 
guardian  based  on  the  sex  of  the  parent.  Given  present  social  realities 
and  subconscious  values  of  fudges,  mothers  would,  undoubtedly  con- 
tinue to  be  awarded  custody  in  the  preponderance  of  situations,  but 
the  black  letter  law  would  no  longer  weight  the  balance  in  this  direc- 
tion. 

4.  Summary 

The  present  legal  structure  of  domestic  relations  represents  the  incor- 
poration  into  law  of  social  and  religious  views  of  the  proper  roles  for 
men  and  women  with  respect  to  family  life.  Changing  social  attitudes 
and  economic  experiences  arc  already  breaking  down  these  rigid  stereo- 
types. The  Equal  Rights  Amendment,  continuing  this  trendi  would 
prohibit  dictating  different  roles  for  men  and  women  within  the  family 
on  the  basis  of  their  sex.  Most  of  the  legal  changes  required  by  the 
Amendment  would  leave  couples  free  to  allocate  privileges  and  re- 
sponsibilities between  themselves  according  to  rheir  own  individual 

M.   Uniform  Marriagc  and  Divorce  Act.  ||  306(a) -(h). 

«*u        M1A^,N;  tufn\ ,44- 11  45*57;  CuM-  ,tt^d  nol«  H8-  «  W*.  The  father 
fhlW  custody  only  when  he  was  ihown  to  be  corrupt  or  to  be  endangering 

|97   Cal.  Cnr.  Coor  Ann.  |  4600fa)  (Weit  1970);  Utah  Coor  Ann.  |  303  10  (1953). 
Ann  a       SPJLSS*  1  452  180  <l982):  Fla  ftAT  61. IS  (Weit  1969):  Minn.  Stat. 

*^)  <l«7)  RlL'  ^W  1  70  (Mc*lnney  '9M):  *rAT- 

ii  !2:  15  fLMW1,        .nolf  M8' 11  885  !n  ninetr      «nl  °'  custody        the  mother 
/•warded  the  cuMody  brinan.  Th*  Right*  of  Children  in  Modern  Amtriam  Ftmitf 
2  J.  *a*.  L.  101.  102  (1962)  7 
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preferences  and  capacities.  By  and  large  these  changes  could  be  made 
by  courts  in  the  process  of  adjudicating  claims  under  the  Amendment. 
In  any  area  where  the  legislature  felt  that  sudden  extension  of  the  law 
to  men  and  women  alike  would  cause  undue  hardship,  it  could  pass  new 
legislation  basing  marital  rights  and  duties  on  functions  actually  per* 
formed  within  the  family,  instead  of  on  sex. 

C.  Criminal  Law 

The  Equal  Rights  Amendment  will  not  affect  most  criminal  lav/9 
because  statutory  definitions  of  criminal  activity  make  men  and  women 
equally  liable  for  most  offenses;  that  is,  men  and  women  can  commit 
and  be  punished  for  most  crimes  equally.100  However,  in  the  area  of 
sexual  ac  tivity  the  norm  changes.  Sex  differentiation  and  sex  discrimi- 
nation pervade  laws  about  overt  sexual  behavior  and  behavior  with 
sexual  overtones,  reflecting  the  confluence  of  social  stereot)  <(s  about 
gender  and  sexuality."1  Many  of  the  laws,  such  as  seduction  laws, 
statutory  rape  laws,  and  laws  prohibiting  obscene  language  in  tfte  pres- 
ence of  women,  embody  a  stereotype  of  women  as  frail  and  weakWilled 
in  relation  to  sexual  activity.  Others,  such  as  the  prostitution  and 
"manifest  danger"  laws,  display  a  contradictory  social  stereotype: 
women  who  engage  in  certain  kinds  of  sexual  activity  are  considered 
more  evil  and  depraved  than  men  who  engage  in  the  same  conduct. 
The  Equal  Rights  Amendment  would  not  permit  such  laws,  which 
base  their  sex  discriminatory  classification  on  social  stereotypes.  Courts 
would  generally  strike  down  these  laws  rather  than  extend  them  to  men 
because  of  the  rule  of  strict  construction  of  penal  laws,  described 
above.'0'  Legislatures,  of  course,  would  be  able  to  extend  or  re-enact 
any  laws  about  sex  offenses  to  apply  equally  to  men  and  to  women. 
A  few  types  of  criminal  statutes,  most  notably  rape  laws,  may  be  justi- 
fied as  deriving  their  sex  bias  from  physical  realities.  Here  the  courts 
would  rlovly  scrutinize  the  laws  to  determine  whether  they  fall  within 
the  srti|>e  of  the  exception  for  unique  physical  characteristics. 

200.  The  Righta  Amendment  would  forbid  *e*  discriminatory  enforcement  just 
ii  thr  Fourteenth  Amendment  forbids  enforcement  which  discriminates  on  the  bails  of 
rtre.  Yi<k  Wo  v  Hopkins.  IIS  US.  95ft  (I Sift).  However,  such  attacks  Involve  very  diffi- 
cult pmblrms  of  proof  tnd  are  not  distussed  here.  See.  for  •  discussion  of  the  recent 
rapid  rlv  hi  the  crime  rale  of  women,  tnd  of  changing  liw  enforcement  attttudei  toward 
womeo  offender*,  Roberta,  Ctlme  flare  of  Women  Vb  Sharply  Over  Men's  N.Y.  Timet 
Juoe  IS.         at  I.  col  I. 

201.  The  proportion  of  all  women  arrested  who  are  arrestrd  for  ae*  offcoses,  Including 
forcible  rape  md  prostitution,  la  nearly  four  times  the  proportioo  of  all  arretted  men. 
FBI.  V  S  Drrr  or  Jimicr.  I'NirnaM  Cam*  Rrmars  ton  the  United  Statu  124  (1907) 

202.  See  the  duxutlicm  in  Part  IV(D).  al  p.  915  jufr«.  *  9 
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Equal  RigfaU  for  Womer. 

1.  Sexual  Assaults 

Rape  laws  undoubtedly  raise  one  of  the  most  difficult  problems  under 
the  Equal  Rights  Amendment  because  they  deal  with  such  a  serious 
offense  and  because,  though  apparently  simple,  they  involve  two  very 
different  kinds  of  sex  distinction.  As  most  commonly  defined  in  the 
laws  of  the  states,  as  well  as  in  the  Model  Penal  Code,  rape  is  the  forc- 
ing of  sexual  intercourse  by  a  man  on  a  woman,  without  her  consent.M 
This  definition  involves  two  kinds  of  sex  differentiation:  only  a  man 
cm  be  found  guilty  as  a  perpetrator  of  rape,  and  only  a  woman  can 
be  the  victim  of  rape.9"  These  distinctions  are  usually  not  made  ex- 
plicit, in  the  language  of  the  statutes,  but  their  interpretation  is  central 
to  the  treatment  of  rape  laws  under  the  Equal  Rights  Amendment. 

Insofar  as  rape  is  defined  as  penetration  into  the  vagina  by  the  penis, 
courts  could  uphold  forcible  rrpe  laws  which  limit  liability  to  men  as 
based  on  a  unique  physical  characteristic  of  men.**  Laws  which  define 
rape  as  forced  sexual  intercourse  could  also  be  sustained  if  a  court 
defined  sexual  intercourse  as  an  act  done  only  by  a  man  and  a  woman 
together,  and  if  the  statute  clearly  and  appropriately  defined  women  / 
as  the  sole  victims  of  rape.909  Using  the  criteria  described  in  Part  III 
for  determining  whether  a  law  bears  the  necessary  close  relationship 
to  a  unique  physical  characteristic,9*  a  court  could  conclude  that,  ort 


/ 


203.  Sw(  « 4 ..  Moml  Penal  Com  |  SIS.I  (Proposed  Ottdal  Drift,  1981).  / 

204.  The  language  of  tome  rape  statute*  suggests  thai  cither  a  man  or  a  woman  may 
be  nuilty  of  rape.  Even  the*  statute!,  however,  generally  preclude  the  possibility  of 
charging  a  woman  with  rape  by  denning  sexual  Intercourse  as  she  penetration  of  s  isian's 
prnii  into  a  woman'*  vagina,  or.  In  tome  cam,  her  mouth  or  anui.  Furthermore,  i  Yale 
maw  Journal  itudy  in  1952  found  no  reported  case  In  which"  a  woman  had  been  convicted 
of  ram  as  i  principal.  See  Comment,  Forcible  and  SteWtiory  JtaO#;  An  Exploration  of 
fne  OpfTgtton  and  Objeetivts  of  the  Content  Standard,  ^2  YaUC  Lj.  55  n  2  (1052).  For  the 
general  rule  that  rape  cart  be  committed  by  a  male  only,  see  75  C.JS,  Hep*  %  6  (1952). 

In  all  Main,  both  by  common  law  and  itatute,  only  women  can  be  victims  of  forcible 
rape;  see  75  V. J.3.  Rape  ||  I.  2,  7  (1952).  Forcible  sexual  assault  on  an  adult  male  Is  not 
defined  a«  t,.tv.  Many  states  have  enacted  additional  laws  penalising  nonconsensual 
kujjI  avMiilt*  mi  men,  hut  none  of  these  laws  bean  the  extreme  pen  ill  in  of  the  standard 
rape  U*«  A  few  states  severely  penalise  sexual  relations  with  children  of  both  sexes,  but 
tone  ift  tun  an  event  lal  element  of  those  statutes;  they  are  discussed  at  p,  959  infra,  in 
conjunction  with  statutory  rape. 

fttt  Statute*  Hhirh  define  rape  as  "penetration"  mostly  fail,  with  Victorian  delicacy, 
tn  specify  what  instruments  of  penetration  are  included.  The  common  law  antecedents 
of  the  Mpe  Atatutr*.  &%  well  as  contemporary  rase  law.  Indicate  that  courts  have  limited 
thr  apphiaHou  «if  fape  laws  to  penetration  by  a  man's  penis.  However,  penetration  of 
4  woman'*  vagina  may  he  made  bv  many  instruments  other  than  a  man's  penis,  and  with 
equally  devastating  ronwqueuee*  for  the  victim's  psyche.  Whether  or  not  pregnancy  has 
rnulfil  frnrn  thr  rape  ii  immaterial  under  current  laws;  similarly,  sterility  It  not  a  de 
fmw  for  a  man  Krtuttd  of  rape.  Thus  a  court  might  conclude  there  Is  no  rational4 
"»%nn  ftir  d iff r rent t4ttng  surh  assaults,  of  which  women  are  as  capable  as  men,  and  hold 
(hr  tape  l.t**  invalid  unleti  they  extern!  to  women  assailants  a*  well  as  men. 

*«>  The  MonrL  rVruL  Coon,  |  213.1  (Proposed  Official  Draft,  1952)  adopts  this 
definition  of  rape. 

W    See  the  discussion  In  Part  111(B),  at  p.  995  iupea. 
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balance,  the  law  should  be  sustained*  Among  other  things,  the  court 
might  find  that  raj*  is  an  extremely  traumatic  event  for  the  victim; 
that  most  men  are  rabble  of  penetration,  and  therefore,  rape;  that  a 
major  proportion  of  sexual  assaults  consist  of  sexual  intercourse  forced 
by  men;  that  penetration  by  a  man's  penis  carries  with  it  the  possibility 
of  unwanted  pregnancy  for  the  victim  and  forcible  penetration  carries 
high  danger  of  injury  to  the  victim;  that  a  criminal  penalty  is  an  ap- 
propriate way  of  deterring  rape;  and  that,  accompanied  by  procedural 
and  substantive  right*,  the  law  is  sufficiently  narrow  and  specific  in  its 
m  o|h*  to  be  upheld. 

Similarly,  insofar  as  a  court  could  find  that  the  rape  laws  are  in- 
tended to  give  special  protection  from  assault  to  woman's  vaginas,  it 
<  oiild  sustain  the  laws  even  though  their  protection  is  limited  to  women. 
A  limit  would  conduct  an  inquiry  analogous  to  that  described  above 
for  determining  whether,  under  the  unique  physical  characteristics 
tests,  the  r.qie  laws  could  properly  be  limited  to  female  victims.  All 
or  nearly  all  women's  genitals  differ  from  all  or  nearly  all  men's 
genitals. iu  thai  tktty-cm  Ire  penetrated  in  an  act  of  sexual  *ssauk- 
against  the  vi<  tnnVwjill.  Rajie  laws  could  thus  he  sustained  as  a  legis* 
lative  rhoke  to  give  one  part  of  the  body  (unique  to  women)  special 
prof  iion  iroiu  physical  attack.  By  contrast,  the  statutes  which  include 
|icneuation  "jier  anuni  and  |>er  us"  in  the  definition  of  rape,  could  not 
justifiably  he  limited  to  female  victims  hcw-sie  no  physical  characters 
lit  unique  to  women  is  being  protected  by  these  laws.  A  court  could 
ihoose  between  invalidating  these  broader  raj>e  laws  or  else  limiting 
them  in  penetration  of  a  woman's  genitals.  In  the  case  of  such  a  serious 
i. Sense,  tourts  would  probably  choose  to  retain  the  central  and  valid 
ttoii  <>l  the  law  and  invalidate  only  the  part  referring  to  "penetration 
jier  anuni  and  |»er  m."  Alternatively,  the  legislature  could  extend  the 
laws  in  i  over  the  designated  assaults  on  alt  |>e>s«m; -^egardtess  of  sex. 

R.q*c  is  only  one  of  a  nuuihei  ol  nonconsensual  sexual  acts 
whiih  ,ne  penalized  throughout  the  United  States.-"*  Laws  governing 

juH  \  U-u  \iA\t  »  Mill  h.ivr  tiiitntc*  whnh  rxhwl  llir  t urii  c  pi  of  'Vxiial  avunlt"  to  llir 
1 1 vi  of  iiImi-in  oi  iiiMiltmg  l.tnguagr  in  tin  ptrwitu1  of  ,i  unm.in  Kot  hwanct*,  Alab.nn.i 

(M  iul»/ri 

jiiy  |mimiii  wliti  mi  iln*  pirttitn*  m  lii'.niii^  of  jny  girl  or  unman,  iim'%  jliumr, 

inuilung,  oi  hIimi'Im*  Ungua^r 
M  \  I  mil.  lit  M  3  11  H*feH)  Sir  alvi  Mn:H  Com*  I  *ws  Asm.  |  7WISS7  (1%H);  Am/. 
K»v  St  a  r  |  H  T/7  (Wli)  A  variation  mi  tlir  urric  flittnr  n  a  Georgia  Itlwl  law  hIimIi 
fordid*  anyone  to  mm  or  rirrublr  "any  defamatory  hohN  or  MairtnrnK  tlrrngtitory  t«» 
ihr  fjir  l.imc  or  trpntjinm  for  virinr  of  any  virittou*  h male."  I»  Oidf  ANN.  |  M  2104 
MWJy  Suili  l.itn.  I^w«l  on  a  Mrirolypetl  virw  that  Moinrn  aie  ntortlly  pin**,  yrt  t  nor  .illy 
fr.*Kil< ,  ratlin  lltan  on  any  unique  nhytfral  iliuratleriMir  of  xoiitrn  wbUU  actually  rihtirt 
tfouhn  1 1 1«  ii i  1 1 ••in  mrii  uoittit  I*  InvalitlAtrri  ttmlrt  tin*  rMju.il  Right*  Amcrulntrm 
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sim  h  ntlcmcK  arc  based  on  two  related  sets  of  concerns.  'Hie  first  is  thai 
unwanted  sexual  contact  may  be  imposed  on  a  person  in  ways 
ranging  from  physical  force  and  threats  to  more  subtle  coercion  in 
the  form  of  deception  and  abuse  of  |>ositions  of  trust  and  authority. 
Hie  second  i  igc  of  concerns  is  that  particular  groups  in  the  popula- 
tion may  be  especially  susceptible  to  such  sexual  coercion.  By  merging 
these  two  aspects  of  the  problem  of  sexual  assault,  traditional  laws 
provide  highly  uneven  and  irrational  coverage  permeated  by  sex  dis- 
crimination. 

With  a  few  notable  exceptions,  laws  which  puniHh  sexual  inter- 
course |>er  sc  as  a  constructive  assault  rest  on  the  premise  that  the 
female  party  is  incapable  of  giving  meaningful  consent.20"  Best  known 
among  these  arc  the  statutory  rape  laws,  which  punish  men  for  having 
sexual  intercourse  with  any  woman  under  an  age  specified  by  law, 
frequently  sixteen.710  Other  laws,  covering  more  specific  situations, 
prohibit  men  from  having  sexual  intercourse  with  female  wards,  pa- 
tients, and  students.311  A  related  scries  of  laws  explicitly  prohibit  men 
from  obtaining  women's  consent  to  sexual  intercourse  through  mis- 
representation, deception,  or  fraud.81* 

These  laws  suffer  from  a  double  defect  under  the  Equal  Rights 
Amendment.  First,  they  single  out  women  for  special  protection  from 
sexual  coercion,  even  where  men  in  similar  circumstances  are  equally 
in  need  of  protection;  in  this  sense  the  laws  arc  •,undcrinclusivc.M2,3, 


200  ihf  few  Mantle*  which  declare  Young  or  helpless  main  incapable  of  content  arc: 
Corn  Rrv  Stat  Ann.  |  40  2  25(l)(k)  (IMS)  (intercourse  with  mate  under  If)  solicited  by 
female):  In.  Ann.  Stat  ch.  Sft,  |j  114  and  II  5  (Smith  liurd  I964)  (indecent  libcrtic* 
«ith  a  rhilil  and,  *  nntribiiting  In  the  delinquency  of  a  rhfld,  regardless  of  sex):  iNn.  ANN. 
sru.  |  1 0  4205  (|%fi)  (intercourse  with  male  over  14  knowing  he  is  epileptic,  imbecile, 
feeble  minded  or  insane);  Kv.  Rev.  Stat.  |  455.100  (1970)  (carnal  knowledge  of  male 
(htld  under  18);  Mich.  Com*.  Laws  Ann.  |f  7MK339S40  (1968)  (debauching  a  male  under 
15):  Wash  Rrv.  Coor  Ann.  |  9  70020  (1961)  (vxual  Intercourse  with  male  under  18). 

210  See,  eg.,  44  Am.  Jub.  R*pt  %  17  (1942).  fhmt  slat  *  make  an  exception  for  inter- 
•  nnrsr  with  uotnen  who  are  not  virgins,  eg..  Ft  A.  Stat.  |  VN.05  (l%l>. 

-Ml  Vre.  eg.  Mir h.  CnMe  Im^  Ann.  ||  750.542.  750.541  (1968)  (prohibiting  inter- 
umive  with  female  ward*  and  patients  in  mental  institutinni):  DC.  Con*  F.Nr»ci..  Ann. 
I  22  3002  (VH*1)  (penalizing  male  teachers  *hn  have  sexual  intercourse  with  iiny  wnmitn 
currently  theii  ttudent). 

212.  Sedwtinn  la  hi  penalise  men  for  inducing  unmarried  women  to  engage  in  sexual 
conduct  by  a  promise,  usually  of  marriage.  See.  e.g.,  N.J.  Stat.  Ann.  ||  2A:  142-1  142  2 
H%9j  Micbinan.  like  many  other  states,  makes  it  a  crime  for  a  person  to  entice  a  v  vman 
under  Ifi  a* ay  *om  lier  parents  ot  guardian  for  purposes  of  prostitution,  concubinage, 
usual  iitieriouist'.  or  marriage.  Mich.  Comp.  I^ws  Ann.  |  750.15  (1968). 

211  See.  eg.  the  upon  of  !he  Carroll  County.  Maryland,  grand  jury  calling  for 
legiOatino  "to  pi  r vent  mental  and  physical  harm  to  ttnuispccting.  unprepared  adolescents 
by  f mi  red.  rcierrrd  or  seduced  sexual  activity  which  may  warp  the  development  of  such 
children  tuefiil  citi/cm  in  society."  The  report  was  prompted  by  evidence  presented 
t"  the  giand  jury  that  tuo  wnmen  elementary  school  teachers  had  seduced  boys  II  and 
12  years  old  I  he  grand  jury  concluded  that  the  Maryland  criminal  code  provided  no 
Mamie  under  which  the  teachers  could  be  indicted  and  called  for  slate  legislation  "giving 


957 


9 

ERIC 


664 


659 


The  Yak  Law  Journal  Vol.  80:  871,  1971 


To  be  iure9  the  tingling  out  of  women  probably  reflects  sociological 
reality:  in  this  society,  young  women,  who  learn  both  that  marriage 
is  the  most  important  goal  for  them  and  that  they  may  pursue  it  only 
passively,  are  undoubtedly  more  susceptible  than  young  men  to  the 
lures  of  persons  who  want  to  take  sexual  advantage  of  them.  Like- 
wise,  in  this  society,  the  bad  reputation  and  illegitimate  child  which 
can  result  from  an  improvident  sexual  liaison  may  be  far  more  ru- 
inous  to  a  young  woman's  psychological  health  than  similar  conduct 
is  to  a  young  man's.  But  the  Equal  Rights  Amendment  forbids  find- 
ing legislative  justification  in  the  sexual  double  standard,  and  requires 
such  statutes  to  be  framed  in  terms  of  the  general  human  need  for 
protection  rather  than  in  terms  of  crude  sexual  categories. 

Second,  traditional  laws  protecting  all  women  of  *  particular  age 
or  status  against  sexual  assault  are  "overinclusive"  to  the  extent  that 
they  punish  sexual  activity  when  unwanted  penetration  of  the  vagina 
is  not  involved.  It  might  be  argued  that  statutory  rape  laws  and 
other  laws  which  render  a  woman's  consent  inoperative  should  be 
sustained  on  the  same  theory  that  forcible  rape  laws  are  upheld:  that 
the  legislature  wished  to  give  special  protection  to  young  women's 
genital  organs.114  However,  it  is  unlikely  that  such  claims  could  with- 
stand  close  court  scrutiny  under  the  unique  physical  characteristics 
tests.  In  f»articular,  a  court  would  be  unable  to  find  a  close  correla- 
tion between  the  activity  being  regulated  (consensual  sexual  inter- 
course) and  the  justifying  physical  basis  (susceptibility  of  the  vagina  to 
unwanted  penetration).919 


male  juveniles  equal  protection  under  the  laws."  Washington  Post.  Jan.  2,  1971.  at  S. 
col.  2.  The  Royal  Commission  on  the  Statu*  of  Women  In  Canada  hai  reached  a  ilmllsr 
conclmlon.  Its  recent  Report  recommended  "that  the  Criminal  Code  be  amended  to 
extern)  protection  fmm  sexual  abuae  to  all  young  people,  male  and  female,  and  protec- 
tion to  everyone  from  sexual  exploitation  either  by  raise  representation,  use  of  force, 
threat,  or  the  abuse  of  authority.'1  Rirotrr  or  vhk  Royal  Commkmon  on  the  Status  or 
Womfn  in  Canada  rh.  9.  par.  42.  at  §74  (1970). 

214.  It  U  true  that  statutory  rape  may  Involve  breaking  the  hymen,  hut  very  few 
states  consider  the  victim'*  chastity  material  to  the  question  of  guilt.  Moreover,  itatlitical 
report!  show  that  few  itatuory  rape  complainants  are  virgins.  See  SchJff,  StMtisUctl 
FMlurti  of  /tap*.  14  J.  Fot.  Scf.  102  <I909). 

21*.  The  law  in  moat  states  presumes  that  a  sixteen  year  old  girl  can  consent  to 
marriage  /with  her  parents'  approval),  and.  by  Implication,  to  sexual  relations,  while  an 
unmarried  girl  of  sixteen  Is  legally  presumed  to  he  incapable  of  giving  consent  to  a 
•Ingle  art  of  sesual  In'eicnurxe.  However,  there  are  no  physicsl  differences  between  the 
sexual  acts  involved.  A*  discussed  at  pp.  9S8  99  mpr;  the  minimum  marriage  age  Is 
not  based  on  a  unique  physical  characteristic  of  women.  Therefore,  the  statutory  rape 
law.  whith  also  dean  with  consensual  sexual  relations,  cannot  be  justified  as  based  on 
Burn  a  unique  characteristic.  There  are.  off  course,  social  and  psychological  {inferences 
between  marital  and  extramarital  aexual  relations,  and  the  state  may  rerngnire  them 
through  sex  neutral  legislation  about  extramarital  sexual  Intercourse  Involving  either 
young  men  or  young  women. 
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Even  if  it  found  noncoerced  sexual  intercourse  rarely  physically 
harmful  to  poti-pubcscent  girls,  a  court  might  find  that  sexual  inter- 
course is  physically  dangerous  to  girls  who  have  not  reached  puberty. 
Upon  finding  such  a  fact  situation,  the  court  would  conclude  that  the 
class  of  women  victims  is  defined  too  broadly.  If  it  made  such  a  deter-, 
mination,  a  court  could  limit  the  operation  of  the  statutory  rape  laws 
to  pre-pubescent  children.  In  the  alternative,  the  court  could  strike 
down  the  law  altogether  because  of  its  overbreadth  and  because  it 
fails  to  base  its  sex  difference  upon  a  unique  physical  characteristic 
of  women. 

If  invalidated,  some  of  the  laws,  such  as  the  seduction  laws,  which 
derive  from  outdated  standards  of  courting/  and  morality,  would  prob- 
ably not  be  resuscitated.  Upon  reexamination,  legislatures  might  de- 
ckle that  the  existing  kidnap  laws  or  ofher  unlawful  restraint  laws 
already  penalize  any  serious  offensive  deception  or  decoying,  *nd  that 
further  penalties  wodld  be  duplicative.  Legislatures  would  be  free, 
howevcT,  to  extend  the  laws  against  sexual  coercion  to  protect  men 
as  well  as  women.  This  is  particularly  likely  where  sexual  relations 
with  pre  adolescent  children  are  involved.*1' 

A  slightly  differen.  problem  is  raised  in  states  which  set  penalties 
for  sexual  activities  initiated  by  women,  as  well  as  by  men,  but  where 
different  laws,  standards  of  guilt,  and  penalties  apply  depending  on 
whether  the  actor  is  a  woman  or  a  man.  Michigan,  for  example,  pro- 
hibits wo  run  from  engaging  in  sexual  intercourse  with  boys  younger 
than  fifteen.*"  But  the  law  requires  that  the  defendant  actually  knew 
the  boy  was  under  fifteen  (the  statutory  rape  law  does  not  require 
actual  knowledge  of  the  girl's  age),  and  the  penalty  is  a  maximum  of 
five  yean,  as  compared  with  the  lifetime  maximum  for  statutory 
rape.919  Aside  from  the  forcible  rape  laws,  whose  special  coverage 
can  be  justified  on  the  basis  of  physical  characteristics  unique  to  men 
and  women,  the  Equal  Rights  Amendment  would  require  sexual 
assault  laws  to  provide  equal  standards  of  guilt  and  penalties  for  men 
and  women  offenders.*1* 


*IS  Some  ifitn  alretdy  hive  laws  that  protect  ill  chltfrew,  re*iit5l«i  of  toe 
jwmpt*.  Illlnoli  hn  merged  lu  itatutorv  rape  taw  Into  !*wt  prohibiting  j»dff*nt 
"bnttai  with  my  child  or  contributing  to  ant  chttd'i  mml  <' 'finqutrttr  $tt,  Ah*. 
9tat.  ch  98,  |  It  4  (Smlthtfurd  Supp.  1971)  and  di.  58.  |  113  (Smith  Hu>d  If  J4>. 

217.   Micm  Comp.  Uwt  Ann.  |  ?MM99 

tit.  comfmn  Mich.  Com*.  Lawi  Ann.  |  750.199  with  |  750.130  (IWti 
119.  Where  a  ittte  hit  mirror •  Image  ttww*  whtcb  penxHr*  met  .smJ  w»*m*n  for  the 
*me  enndurt,  by  the  «me  ttindird*  *nd  w*th  the  «*me  jpettthkM.       Itw*  cmiid  bt 
"P*5fW  under  the  Iquil  fttghu  Am*?ftifd*n<.  for  ix*mpkt  VkM#)«V  l&nrlcal  lewi 
prohibiting  icti  of  "grow  Indecency"  between  *wo  men  anj  '<*twctn  two  worn  would 
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Considering  the  variety  of  laws  regulating  nonconsensual  sexual 
activity,  ranging  from  rape  to  sexual  contact,  it  is  surprising  to  realize 
that  all  of  them  tan  be  'educed  to  a  few  basic  elements:  the  touching 
of  or  with  #*mtak  by  nu.ins  of  force -or  deception,  and,  in  the  case 
of  young  the  touching  of  genitals  by  an  older  person.  The 

current  sexrnl  oilense  law  are  highly  duplicative,  both  of  one  another, 
and  of  general  j.vpal  laws  against  kidnap,  assault,  and  battery.  The 
great  tlrgiee  of  overlap  in  these  laws,  as  well  as  the  many  distinctions 
without  (Hflerences,  provide  a  fertile  field  for  confusion;  they  also 
cvoijragc  oven  barging  and  extreme  {iriialties.  Moreover,  the  particular 
ft  tuations  with  whHi  many  of  the  laws  deal  evoke  strongly  emo- 
tional reactions  and  foster  legislative  mandates  of  higher  penalties 
than  the  actual  act  usually  merits.  For  instance,  rape  is  singled  out 
from  other  sexual  offenses  and  classified  with  murder  for  the  pur- 
ples of  sentencing.  This  classification  helps  neither  the  accused™ 
nor  the  victim.*21  Moreover,  it  tends  to  reduce  the  seriousness  of  other 
forms  of  sexual  assault  liesides  actual  intercourse,  which  may  well  lie 
equally  disturbing  (or  the  victim. 

The  Model  Penal  Code  has  undertaken  to  bring  together  the  con* 
fusing  disparity  of  sexual  offenses  into  a  few  categories  structured 
in  terms  of  the  nature  of  the  act,  the  vulnerability  of  the  victim,  and 
the  coerciveness  of  the  situation."3  The  Equal  Rights  Amendment 
would  require  legislatures  in  all  states  to  reformulate  at  least  some 


not  have  in  In  invalidated;  a  court  would  not  require  Ihr  formality  of  nn  riling  a 
MRlulr  mrh  a*  ihfv  where,  in  effect,  't  already  coven  men  and  ttonteu  faflilc^,  f*»  Mich. 
<*Mr.  Laws  Ann.  ||  7MJS«(a)  (I9M). 

TM.  The  Fourth  Ciituit  recently  held  lhat  Maryland  death  penalty  tor  rape  «w 
m»  excruively  dispmpnitionatc  as  to  violate  the  EJrfith  Amendment'*  guarantee  atairnt 
frurl  and  unusual  punkhmenl.  Ralph  v.  Warden.  430  TM  7S6  (4th  Cir.  !S70> 

221  Between  I9rt?  and  l%7  Ihe  number  of  ♦nrctble  'apes  ktiuwn  lo  law  rn'otcemcni 
offif.als  iotrejsrd  ft;  ner  cent.  In  inn  trait,  the  proportion  of  forcible  rapes  solved  hy  ar 
tet|  of  the  offender  ifitrravn  annually  betwtrn  ITO  and  1<W7.  UwtrokM  ijumf  RtronTa, 
%upta  noic  fl)l,  ,i I  \2  11 

In  roti|un<  »mo  willi  ihe  v  \ere  pen  It  Irs  for  forcible  rape,  che  defense  ol  consent  his 
developed.  I  lie  r\ no  nce  of  ihe  tonsent  defense  (which  is  unique  tr  rape)  has  lie?  eff'xt 
of  putlog  ihe  tnmpl  ilnanl  on  trial,  for  she  wHS  t;su»!!y  he  subjected  to  a  t*tenv\*n» 
defense  examination,  in  an  attempt  to  inrntgn  her  character  and  wi-^t  thu  she  actuary 
consented  in  teitual  attack.  The  consent  rfefenaz  and  lorrespnnding  ttial  tatties  thus  hav* 
ihe  efKi  of  deterring  u:im^n  from  making  complain:*  about  rape  attscki;  the  Federal 
Bureau  of  fn»niigatini<,  flimsies  that  forcible  rape  'it  profahly  the  moat  underreported 
Mime  by  viitiin*  in  pnlic e  M  tlmiroaw  Cat  Mr  Rrrnsrrs.  §upr§  note  flil,  a*  IS.  As  a  result, 
tome  women  i  ri^ht*  advocates  have  argued  that  women  would  actu/'ly  he  better  pro- 
icrled  if  rape  Hire  prnvritted  simply  as  aggravate  assault. 

222  Monet.  Pfnai  Corm  |l  2130  .06  (rropoaed  Official  Draft.  1962).  For  instance,  the 
Model  Pei  >•  Code'*  rrime  of  7'aranai  assault  prohibits  ofmlve  "touching  of  the  set  oil 
or  other  intimate  pat  is  of  the  person  of  another  for  the  purpose  of  arousing  tv  gratify* 
ing  sexual  deoie  of  either  party*  Moon,  Pfnai.  Cor*  I  2114  (Pro posed  CHnefal  Draft. 
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of  their  law*.  While  legislatures  could  very  simply  bring  the  laws  into 
line  with  the  Amendment  by  substituting  the  word  "person"  every 
time  the  words  "female/'  "male,"  '•man"  or  "woman"  appear,  hope- 
fully they  would  be  encouraged  to  re  evaluate,  rationalize,  and  sim- 
plify this  cni/y.quilt  area  of  criminal  law. 

2.  Consensual  Sexual  Relations  • 

Criminal  laws  in  every  state  penalize  some  sexual  liaisons,  even 
though  both  partners  are  fully  responsible  for  their  conduct  and  en- 
gage in  the  arts  voluntarily  and  privately.  As  with  nonconsensual 
sexual  conduct,  legislatures  have  frequently  linked  th^  definition  of 
these  crimes  to  the  sex  of  one  or  both  partners. 

Statutes  prohibiting  sodomy  generally  sweep  in  alike  men  and 
women,  tuanicd  and  unmarried  persons,  heterosexuals  and  homo- 
sexuals."* As  a  result,  most  of  these  statutes  would  not  violate  the 
Kqual  Rights  Amendment,  prohibiting  as  they  do  certain  acts  re- 
gardless of  the  identity  of  the  actor  or  the  circumstances  of  the  act. 
yV  few  states,  however,  limit  liability  tinder  their  sodomy  statutes  to 
males. »•  Like  rape,  the  definition  of  sodomy  can  be  limited  to  pene- 
tration by  the  penis.  Where  sodomy  js  defined  in  this  way,  such  that 
females  are  incapable  of  committing  it,  laws  restricted  to  males  may 
be  sustained  under  the  Equal  Rights  Amendment.  However,  a  statute 
which  defined  sodomy  more  hroacHy,  to  include  all  r  al  genital  contact, 
would  violate  the  Amendment  if  it  were  restricted  to  males. 

A  lew  adultery  laws  also  contain  sex  discriminatory  provisions  which 
lvoiild  be  impermissible  under  the  Equal  Rights  Amendment.  Roman 
!.i w  defined  adultery  as  sexual  intercourse  with  another  man's  wife.*10 
Some  states  reHect  this  one  sided  view  by  failing  to  define  intercourse 
between  a  married  man  and  a  single  woman  a*  adultery.'"  In  Massa- 
l  imsetts  and  Oregon,  an  unmarried  woman  cannot  be  punished  for 

A'1  '  SmIuihv "  is  as*!  Uic.  as  ii  is  used  in  many  statutes,  fo  include  twill  mal-pcnital 
iiriiiao  ami  atul  iutrt  orsc.  In  «unr  stain  it  also  includes  ommuiI  r  taunt  tuition,  Vxuaf 
i  claims  a  wiCfc  animal*,  anil  %c*ual  coma*,  with  dead  hodier 

221    to.  r  ff..  81  CIJS  .Worry  f  I  (I9!>$). 

Wt    M  I'losiimr,  sfk  and  Inr  l.sw  144  (Mil). 

"2fi.  In  Siithana.  itultrry  is  dthneri  a.  Inirtcou-sc  iich-.cfii  a  man  a:  id  a  wanted 
wnmaii.  whilr  infmnurv  with  in  unmauirtt  woman  Is  defined  .1  the  lenso  offense  of 
miuiutlnii  Nairn*  v  State,  m  Imt.  479.  175  N  K.  061  (1931).  A  limibr  diurepancv  is 
apparent  itt  ilie  tnitwilleu  tau  defense,"  *h<ih  ntnvivn  In  snme  ita(«<  for  men.  TiV 
unwritten  law  defense  permits  a  man  to  argue  In  complete  defense  In  a  homicide  prose' 
tuiinn  ihat  the  man  hr  killed  was,  at  the  time  of  the  hnmlride,  In  the  att  of  setiikl 
'tiieicnurse  nith  his  wife;  It  is.  in  cither  words,  a  Iket.se  to  men  to  munlrr  in  thr  face  of 
adultery  Nn  state  givM  wtrtnen  whn  kill  their  husbands'  lovers  a  corresponding  defense 
ti%  VtHAt  Att  IW9  (Vermm  s  1901);  N.M,  Stat  Ann.  I  40A  i  i  (I9MV  Utah 

t'.imt  A\n  1  70  V)  11(4)  (I95S).  ' 
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relations  with  a  married  man,  although  an  unmarried  man  is  crimi- 
nally liable  if  he  participates  in  an  adulterous  relationship  with  a 
married  woman.1"  Discrepancies  like  these  in  the  liability  of  men 
and  women  derive  from  social  attitudes  toward  the  relative  offensive* 
new  of  extramarital  activity  by  men  and  by  women.  The  singling  out 
of  married  women's  extramarital  activity  harks  back  to  concepts  of  a 
married  woman  as  the  property  of  her  husband,  although  common  law 
justifications  focused  on  the  fact  that  a  married  woman's  liaison  might 
produce  offspring  who  would  have  her  husband's  name  and  whom  her 
husband  would  have  the  duty  to  support.9*  However,  the  core  idea 
in  adultery  is  that  extramarital  intercourse  per  se  threatens  the  marriage 
relationship.  If  this  is  the  case,  a  court  could  not  permit  a  state  to  set 
stricter  penalties  for  a  voman's  extramarital  activity  than  for  a  man's. 

Following  the  rule  of  narrow  construction  of  criminal  statutes,  courts 
will  most  likely  invalidate  sodo«ny  or  adultery  laws  that  contain  sex 
discriminatory  provisions,  instead  of  solving  the  constitutional  problems 
by  extending  them  to  cover  men  and  women  alike.m  This  is  especially 
likely  since  statutes  regulating  consensual  sexual  activity  are  also  open 
to  attack  under  the  constitutional  right  to  privacy  in  intimate  sexual 
matters.**0  However,  a  legislature  intent  on  retaining  criminal  penal- 
ties for  sodomous  or  adulterous  conduct  could  easily  bring  the  laws 
into  line  with  the  Equal  Rights  Amendment  by  extending  them  to 
apply  equally  to  men  and  women. 

3.  Prostitution 

At  common  law  and  still  today  in  most  parts  of  the  United  States, 
prostitution  is,  by  definition,  a  crime  committed  only  by  women.**1 
Even  statutes  neutral  on  their  face  turn  out  to  be  enforced  only  against 


227    Until  manird  mm  ind  married  wotnrn  ire  llabte  for  extramarital  aexual  inter 
mnrwv  Oar  Rtv  Si\t  |  lf»7.0IO  (1009);  Maw.  Gin.  Laws.  ch.  273  |  14  (1952). 
22S    R  PMfttM.  Criminal  Law  377  (2d  ed.  1909). 

229.  C.f  Rmhanan  v.  BatrMrrr.  SOS  r.  Supp.  729  (N.D.  Tex.  1970)  In  which  i  federal 
cmirt  invalidated  Ttxai'i  entire  aodomv  law  beraute  of  hi  overbreadth  In  extending  to 
am  betwrrn  I  unhand  and  fcffr.  The  deciilon  wa*  vacated  by  the  United  Statet  Supreme 
Court  tub  nam  Ruihanan  *.  Wade,  9?  S.  Ct.  1222  (1971).  and  remanded  for  conifderatlon 
in  inr  light  of  Younger  "  Ilanrli.  401  U.S.  37  (1971).  and  SaraueU  v.  Mackell.  401  VS.  66 
(1971). 

210  W  I'.tUftold  v  Connecticut,  MS  U.S.  479  (1965).  At  least  two  itatet  have  already 
repealed  their  law*  aaa.ntt  n .narnunl  homoarxiiat  relation!  5e*  III.  Ann.  Stat.  ch.  3B, 
at  112.  Il  l  (Smith  Hurd  1*44).  Conn.  Cin.  Stat.  Rtv.  ||  33a  to.  75  to  77  (Supp. 
1969)  (fffrriivr  Oft  I,  1971). 

231  See  "Ptnititutinn,"  Blacx*i  Law  DtcTtoNAav  1386  (4th  ed.  1931);  73  CM  J.  Proit'- 
iuiinn.  |  I  <IW).  Elmer  Commonwealth.  373  S.W2d  «*7  (fcj.  1964).  Bui  ff.  DC. 
Cnor  r^rvct.  An*  |  22  2701  H967).  At  lean  one  vtate  still  imt**ei  ipecial  ptiniihment 
on  you  n)|  women  who  are  romidered  "In  manifest  dancer  of  filling  into  ha  bill  of  vice." 
No  corteaponding  prnvlifoni  are  made  for  young  men  See  Conn.  Gin.  Stat.  Ann.  ||  17- 
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women  offender!.**'  Prostitution  laws  have  been  the  focus  of  much 
heated  controversy  about  the  proper  role  of  law  in  regulating  moral 
or  sexual  behavior,  and  many  people  believe  prostitution  should  not 
be  criminalized  at  all.***  But  more  narrowly,  prostitution  law!  have 
been  attacked  as  discriminating  against  women.  Two  kinds  of  sex  bias 
are  written  into  the  majority  of  prostitution  laws:  6rst,  women  who  sell 
access  to  their  own  sexual  conduct  are  penalized,  whereas  men  who 
do  the  same  thing  are  not;  and,  second,  the  prostitute,  who  under  cur- 
rent psychosocial  conditions*  is  usually  a  woman,  is  penalized,  whereas 
the  patron,  who  is  usually  a  man,  is  not.*** 
Courts  may  be  expected  to  hold  that  laws  which  confine  liability/ 
j        for  prostitution  to  women  only  are  invalid,  under  the  Equal  Right! 
/  Amendment.  There  is  no  unique  physical  characteristic  of  women 

which  would  justify  outlawing  prostitution  when  it  is  done  by  women, 
and  not  when  it  is  done  by  men.  Earlier  beliefs  that  women  are  the  car- 
riers of  venereal  disease  because  of  their  sex  have  no  scientific 
basis.  Ideas  that  women  who  sell  access  to  their  bodies  are  social  prob- 
lems, whereas  men  who  do  the  same  thing  are  not,  derive  their  only 
rationality  from  a  social  double  standard  which  may  not  enter  into 
legislative  or  judicial  determinations  under  the  Equal  Rights  Amend- 
ment Even  in  the  absence  of  the  Equal  Rights  Amendment,  recent  re- 
forms of  prostitution  laws  have  extended  the  coverage  to  men.  Thus, 
the  Model  Penal  Code  refer!  to  a  person  guilty  of  prostitution  as  "he 
or  she."***  The  New  York  Penal  Code  contains  a  section  explicitly 
stating  that  both  men  and  women  may  be  guilty  of  prostitution.*** 
With  the  impetus  of  the  Equal  Rights  Amendment,  other  state  legis- 
latures can  be  expected  to  move  in  this  direction. 

If  prostitution  laws  were  redefined  to  cover  male  prostitutes,  then 
the  courts  would  be  unlikely  to  find  a  per  se  violation  of  the  Equal 
Rights  Amendment  in  the  fact  that  prostitution  laws  penalize  the 

r79,  Wn  -  i  "nnrctlnn'n  itatutei  mndved  comtltutional  attack  .in  state  »  Mattlello  4 
Conn.  nr.  SI,  225  A  Zd  507  (1907).  Wl  dimtued.  895  VS.  209  (I9W).  M*«,,e,,°'  « 
n..lifi.^  ,,jrn,on'  Attitude!  Toward  Women  In  The  Criminal  Law  From*  5  /I970»  fun- 
puhll,hfd  paper  on  file  at  Vale  law  School  Ubrary.)  wmn"  "w  rt€am  0  <wo>  <""• 

2SJ.  C.amp»t,  A.  Ftntwa.  Paoermmon  in  Europe  (eepedall*  at  11-14)  (1914).  with 
«'rorr  ,„  ,H(  Commit™  on  IIomomxual  OrrtNwa  anp  VSolrmmoN  IThe  V/SlJSlm 
teS,.(,?W)  "  *»  •«•«•»•««>  conatliuilonal  ri^t^ZI? S ^nd3 
SSTSZ'-J"  frSTt"^  r,rl  "l(D)      P  900  «P".%II  regulailon  of  pSS- 

ou'  »    lhin  pMb,k  hr,,,h  mt*mm-  m*7  be  ruled  unconMiiuilonal. 
h..uw  ni  Z  T,T  b%.Pun,,h(d  *»  «"«r*preneun  for  trafficking  In  women  or  keeping  a 

J*    Moon  Pbnai.  Com  |  851.2  (Pmpoaed  Offldal  Draft,  ISO). 
z*   N  Y.  Penal  Law  |  250.10  (McRinney  1907). 
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\ 

'Viler"  but  not  the  "buyer."  In  general,  regulating \t he  conduct  of  the 
seller  and  not  the  buyer  is  a  rational  governmental  choice,  although 
in  the  ta*e  of  prostitution  such  a  choice  may  not  make  sense,  even  in 
terms  of  effective  deterrence.2*1  Nevertheless,  prostitution  laws  which 
penalize  only  the  seller  would  be  subject  to  judicial  scrutiny  as  classi- 
fications which  fall  more  heavily  on  one  sex  than  ifie  other.391  Thus, 
to  sustain  its  laws,  a  state  would  bear  a  heavy  ~bflrdcn  of  demon- 
strating the  rationality  of  regulating  only  the  seller  and  not  the  buyer 
in  a  prostitution  transaction.  Reformed  penal  laws  baye  already  begun 
to  regulate  patrons  as  well  as  prostitutes."9  It  is  likel^t,  and  desirable, 
that  legislatures,  in  removing  the  sex  bias  from  their  laws,  will  follow 
this  lead.  . 

Just  as  the  Kqual  Rights  Amendment  would  invalidate  prostitution 
laws  which  apply  to  women  only,  so  it  would  require  invalidation  of 
laws  specially  designed  to  protect  women  from  being  foited  into  pros- 
titution. In  addition  to  many  state  laws  of  this  type,  the  (federal  White 
Slave  Traffic  Act  (Mann  Act)  prohibits  the  transportation^  in  interstate 
commerce  of  \ 

any  woman  or  girl  for  the  purpose  of  prostitution  or  debauchery, 
or  for  any  other  immoral  purpose,  or  with  the  intent  and  purpose 
to  induce,  entice,  or  compel  such  woman  or  girl  to  become  a  pros- 
titute or  to  give  herself  up  to  debauchery  or  to  engage  in  any 
other  immoral  purpose.310  \ 

Related  sections  of  the  Act  also  prohibit  persuading,  inducing,  enticing, 
or  coercing  a  woman  to  travel  in  interstate  commerce  for  {he  above 
purposes.241  Cases  interpreting  the  Mann  Act  have  held  thatla  woman 
may  be  found  guilty  as  a  principal  under  the  Act;  in  some  circum- 
stances she  may  even  be  convicted  of  agreeing  to  transport  Herself  in 


237.  The  recidivism  rate  for  prostitution  Is  so  high  hat  prostitution  hat  been  called 
"life  on  the  installment  plan"  Lukaa.  City  JtetWnf  iff  Prostitution  Con  fro /i,  N.Y. 
Times,  Aug.  14.  1967,  at  I,  col.  2.  Compare  the  Soviet  1.  don't  iticcrti  at  detejthSg  prmti 
tuticn  by  potting  publicly  the  names,  addresses  and  plues  of  employment  of  the  custo 
men  of  prostitutes.  Kanowitt.  tuprt  note  2.  at  17. 

238.  in  its  published  statistics,  the  Federal  Bureau  M  Investigation  classifir*  "com 
mercialized  vice"  together  with  prostitution.  Even  so,  30,866  women  were  arreted  lot 
prostitution  or  cnmmercialiied  vice  as  compared  with  8*878  men.  This  figure  is  par 
ticutarly  striking  in  light  of  the  fact  that  the  total  mimbvr  of  men  arrested  in  967  wii* 
seven  times  greater  than  the  total  number  of  women  arresi«d.  Uniform  Cmime  Rtroars. 
supra  note  201.  at  124.  \ 

239.  See  N.Y.  PfNAL  Law  |  230.05  (McRlnney  1967):  Conn.  C*fn.  Stat.  AnnI  Penai 
Cook  |  84.  1969  Public  Act  No.  828  (effective  Oct.  I,  1971).  However.  New  York's  law 
penaliting  the  patrons  of  prostitute*  has  only  rarely  been  enforced.  Sixcch  by  Elizabeth 
Schneider.  Yale  Law  School.  April  29.  1971. 

240.  18  USC.  |  2421  (1964). 

241.  18  U  S.C.  ||  2422  23  (1964),  i 
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interstate  commerce.34'  However,  it  is  no  crime  to  transport  a  man 
or  boy  in  interstate  commerce  for  the  purposes  set  forth  in  the  statute. 
Congress  could  easily  bring  the  Mann  Act  into  conformity  with  the 
Equal  Rights  Amendment  by  substituting  the  word  "ptirson"  for  the 
words  "woman  or  girl"  in  the  statute. 

As  prostitution  laws  are  redefined  to  cover  male  as  well  as  female 
prostitutes,  a  court  faced  witK  a  challenge  to  the  Mann  Act  might  also 
be  inclined  simply  to  extend  this  law  to  apply  to  the  transportation 
of  men  for  illicit  purposes.  Under  current  condition*,  such  *n  exten- 
sion would  not  subject  a  large  number  of  additional  peopled  criminal 
liability.  However,  this  would  disregard  the  legislative  history  and 
body  of  court  decisions  interpreting  Congressional  intent,  which  have 
placed  great  emphasis  on  the  weakness  of  women.  As  late  as  I960,  the 
Supreme  Court  declared:  / 

'A  primary  purpose  of  the  Mann  Act  was  %a  protect  women  who 
are  weak  from  men  who  are  bad.'  Denning  v.  United  States.  247 
F.  463,  465.  It  was  in  response  to  shocking  revelations  of  subjuga- 
tion of  women  too  weak  to  resist  th^  Congress  acted.  See  H.R. 
Rep.  No.  47,  61st  Cong..  2d  Sess.,itp.  1041.  As  the  legislative 
history  discloses,  the  Act  reflects  the  supposition  that  the  women 
with  whom  it  sought  to  deal  oftyn  hid  no  independent  will  of 
their  own,  and  embodies,  in  effect,  the  view  that  they  must  be 
protected  against  themselves.*4*  // 

Given  this  background,  a  court  ^night  feel  that  extending  the  l?w  to 
mvrr  men  would  he  expanding  criminal  liability  further  than  Congress 
intended.  Here,  as  with  other  criminal  laws,  a  court  would  probably 
resolve  doubts  about  congressional  intent  by  striking  down  the  law. 

4.  Indeterminate  Sentencing 

In  addition  to  separate  substantive  law  for  men  and  women,  some 
states  have  spec  inl  sentencing  provisions  for  women.  These  laws  in  effect 
require  or  permit  judges  to  place  women  in  a  separate  correctional 
status  in  which  the  lengths  of  their  sentences  are  determined  not  by  the 
judge  but  by  correctional  authorities  within  the  limits  set  by  statute. 
When  women  are  placed  in  such  a  status,  they  may  be  subjected  to 
longer  sentences  than  those  provided  for  in  the  substantive  statute, 
thereby  creating  higher  maximum  penalties  for  women  than  for  men 
convii  ted  of  the  same  crime. 

u^Mfc1  ,|9,fl1  S,afci  v  Hn,lr'  2M  us  140  (19l5):  *"f  cf  Gcbafd<  v>  Unl,ed  Sut€,<  287 
Wyiti  V  United  Statft.  m  tJ.S.  525,  580  (i960). 
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In  United  States  ex  rel.  Robinson  v.  York™  and  Commonwealth  v. 
Daniel™  two  indeterminate  sentencing  laws  were  successfully  attacked 
under  the  Fourteenth  Amendment  as  denying  women  equal  protec- 
tion of  the  laws.*"  However,  similar  laws  remain  on  the  books  in  a 
number  of  states.™  Such  laws,  if  not  invalidated  under  the  Fourteenth 
Amendment,  would  be  invalidated  under  the  Equal  Rights  Amend* 
'  merit.  In  general,  the  special  laws  for  sentencing  of  women  are  in  the 
form  of  separate  additional  sentencing  statutes.  Thus,  if  a  court  in- 
validated the  special  law  for  women,  it  would  simply  leave  women 
subject  to  the  standard  sentencing  laws.  This  was  the  result  in  Robin- 
son and  Daniel 

5.  Summary 

Courts  faced  with  criminal  laws  which  do  not  apply  equally  to  men 
and  women  would  be  likely  to  invalidate  the  laws  rather  than  extending 
or  rewriting  them  to  apply  to  women  and  men  alike.  As  a  result, 
legislatures  would  need  to  devote  attention  to  revising  their  penal  laws 
in  order  to  bring  them  into  conformity  with  the  Equal  Rights  Amend- 
ment. While,  necessary,  this  should  not  be  an  unduly  burdensome  re- 
quirement. Proposals  for  reform,  like  the  Model  Penal  Code,  already 
provide  models  for  many  new  laws  that  would  eliminate  impermissible 
sex  discrimination."1  States  such  as  New  York,  Connecticut,  and  Illi- 
nois, which  have  already  reformed  their  criminal  laws,  would  need  to 
make  only  a  few  changes  to  bring  them  into  line  with  the  Equal  Rights 
Amendment.  Other  states,  whose  laws  regulating  sex  offenses  are  hold- 
overs from  Victorian  or  even  Puritan  times,  may  wish  toVrevise  their 


244.  281  f.  Supp.  8  (D.  Conn.  1968). 

245.  430/ Pi.  642,  243  A.2j\40O  (1968).  «  _ 

246.  In  Robinson,  the  fflffit  ordered  the  petitioner  released  because  she  hid  ilready 
served  the  statutory  maximum  aentence  for  breach  of  the  peace  met  renting  arrett.  The 
court  atated  that  to  hold  her  for  the  full  three  year*  permitted  under  the  sentencing  law 
for  women  offender*  would  have  denied  her  the  eoual  protection  of  the  laws.  In  Hauler, 
appellants'  cases  were  sent  back  for  resentencing  because  the  court  held  that  Pennsyl- 
vania's law  requiring  judgea  to  impose  the  statutory  maximum  ,nn  all  women  sentenced 
to  the  State  Correctional  Institution  at  Muncy  violated  the  Equal  Protection  Clause. 

2$.  Kg,,  Me.  Rtv.  Stat.  Ann.,  tit.  84,  |  802  (men):  ||  85S5f  (women)  (Supp.  1970). 
Disparities  also  exist  In  the  juvenile  laws  of  several  states.  For  Ihstance,  In  New  York  a 
coafrt  can  order  Incorrigible,  ungovernable,  or  habitually  disobedient  women  to  be  held 
In/cuiiody  until  they  are  20,  ft  they  are  adjudged  -persons  In  need  of  suoervlslon 
(f  INS);  wner  as,  boys  can  be  held  under  the  PINS  statute  only  until  age  18.  Since  most 
f*f  the  commitments  under  the  PINS  law  stem  from  activity  which  could  not  result  In 
criminal  conviction,  the  law  imposes  on  women  two  years  of  extra  liability  for  non* 
criminal  activity  N  Y.  Familv  Couxt  Act.  ||  712.  756  (MeKlnney  1963). 

248.  A  few  sections  of  the  Model  Penal  Code  are  sex  biased,  and  would  be  Invalid 
under  the  Equal  Rights  Amendment;  ta>  Model  Pcnai.  Code  1  2l9.3(l)(d)  (seduc- 
tion). 
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sex  discriminatory  criminal  statutes  as  part  of  a  broader  modernization 
effort. 

D.   The  Military 

The  Armed  Forces  have  always  b*en  one  of  the  most  male-domi- 
nated institutions  in  our  society.  Only  men  are  subject  to  involuntary 
conscription.  Various  regulations  of  the  Armed  Forces  restrict  the 
access  of  women  to  the  military,  and  indeed  place  an  absolute  limit 
on  the  number  permitted  to  serve.  Women  with  dependent  children 
may  notjfcnlist,  while  men  in  the  same  situation  may  do  so.  Certain 
ground*  Tor  discharge  apply  only  to  women.  Numerous  other  forms 
of  differential  treatment  pervade  the  military  services. 

It  is  not  difficult  to  explain  why  the  military  is  structured  in  this 
way.  In  the  past,  physical  strength  was  essential  to  military  success. 
Weapons  were  heavy,  long  marches  on  foot  were  frequent,  and  hand 
to  hand  fighting  was  common.  Women  were  considered  in  most 
respects  to  be  weaker  than  men.  Women  were  also  handicapped  by 
pregnancy.  Lack  of  effective  contraceptive  methods  meant  that  they 
were  frequently,  if  not  constantly  pregnant,  and  disease  and  death 
were  not  uncommon  accompaniments  to  childbirth.  Men  were  there- 
fore a  more  reliable  and  mobile  group.  Sociological  factors  reinforced 
this  "division  of  labor.'9  Women  were  considered  too  delicate  to  be 
exposed  to  battle  and  its  attendant  pain  and  discomfort.  They  were 
trained  to  be  passive,  dependent  and  without  initiative.  For  men, 
on  the  other  hand,  armed  struggle  was  seen  as  a  catalyst  of  maturity, 
a  symbol  of  aggressive  masculinity,  a  test  which  would  "separate  the 
men  from  the  boys/'m  Women  who  wished  to  fight  had  to  disguise 
themselves  as  men. 

In  this  country  women  have  served  in  t.ie  Armed  Forces  with  full 
military  status  only  since  World  War  II,  when  the  need  for  personnel 
and  the  existence  of  many  civilian-type  jobs  in  the  military  made  the 
HtWrtMor  f  women  appear  feasible  to  the  Armed  Forces,  A  Wo. 
wets'*  A"^  .far;  V^ny  Corps  with  civilian  tutus  was  created  in  1942. 
It  proved  adm  n.  datively  unworkable,  and  in  1943  the  Army  took 
women  under  in  ^  rut  command.*99  After  World  War  II,  Congress 


nUt       *4-  E  Himinowat,  A  Famwhx  to  Arm  (1989):  For  Whom  Tni  Box  Tout 

mUl  N>  Ma,l"*  Tot  Named  ah©  tot  Dsab  (194S);  Wht  Am  Wt  in  Vietnam?  (1967). 
uTJ       9  history  of  the  creation  off  the  Women's  Amy  Corps  (WAG)  and  Its  actlvltta 
w**W  War  It,  mc  M.  Tmadwux,  US.  AaMY  m  Woata  War  It:  Skoal  9mmt  Tub 
"out*,  Army  coara  (19M). 
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decided  Co  keep  Che  women's  arm  of  che  services  ac  reduced  size.  The 
Women's  Army  Corps  is  now  permitted  Co  total  only  two  per  cent  of 
the  SI  I  strength  of  the  services.3"'1 

While  many  people  look  upon  such  restrictions  on  women's  military 
service  as  relieving  them  of  an  unadulterated  burden  or  evil,  others 
feel  that  it  would  be  advantageous  for  women  to  receive  the  train- 
ing  and  benefits  that  accompany  military  service  in  this  country.  No 
one  can  doubt  that  military  service  has  tremendous  disadvantages, 
chief  among  them  the  danger  of  loss  of  life  and  the  requirement  of 
learning  to  kill  others.  Yet  there  ate  also  benefits  afforded  the  in- 
dividuals Who  serve.  The  Armed  Forces  furnish  in-service  vocational 
and  specialist  training,  medical  care,  and  benefits  for  dependents. 
Veterans  receive  educational  scholarships  and  loans,  preference  in 
government  employment,  pensions,  insurance,  and  medical  treat- 
ment.3" 

More  subtle  factors  involve  the  effect  of  military  service  on  one's 
self-image  and  on  the  way  he  or  she  is  viewed  by  others.  For  large 
segments  of  the  population,  service  is  taken  to  prove  that  an  individual 
has  sacrificed  for  his  or  her  country.  He  or  she  deserves  to  be  taken 
seriously  in  return.  As  Professor  Norman  Dorsen  hap  said: 

[Wlhen  women  are  excluded  from  the  draft— tht  most  serious 
and  onerous  duty  of  citizenship — their  status  is  generally  reduced. 
The  social  stereotype  is  that  women  should  be  less  concerned 
with  the  affairs  of  the  world  than  men.  Our  political  choices  and 
our  political  debate  often  reflect  a  belief  that  men  who  have 
fought  for  their  country  have  a  special  qualification  or  right  to 
wield  political  power  and  make  political  decisions.  Women  are 
in  no  position  to  meet  this  qualification.3*1 

Having  served  or  being  liable  to  serve  also  tends  to  make  an  in- 
dividual sensitive  to  and  :oncerned  about  the  country's  foreign  policy. 
Those  who  must  carry  out  the  decisions  made  in  the  upper  echelons 


251.  10  IMC.  I  3209.  which  limited  the  tuthorlred  nrenith  of  the  WAC  to  2%  of  the 
authorized  strength  of  the  Regular  Army,  wis  amended  in  Novemltcr,  1967,  to  permit  the 
Secretary  of  Of  fen*  lo  determine  Ihe  limit.  10  U.S.C.  j  1209(h)  (Supp.  IV,  1907).  The  2% 
maximum  in  maintained  hy  regulation,  32  C.F.R.  |  5*0  (1971). 

252.  On  veterans'  benefit*  generally,  see  SS  U.S.C.  |f  I  to  end  (1904)  as  intended  m 
part  (Sunp.  V.  1909);  50  U.S.C.  App.  |  459  (Supp.  V.  1969);  88  C.F.R.  (1970).  98  U.S.C. 
II  810-511.  410  29.  and  501  62  deal  with  pensions;  58  U.S.C.  I|  601-44,  with  hospitaliralion 
and  provision  of  medical  services;  98  U.S.C.  ||  701  88.  with  insurance;  and  98  U.S.C. 
II  1001  1791.  with  educational  benefits  for  vetctans  and  their  fa  m:  tics.  Preference  in 
federal  governmental  employment  is  governed  by  5  U.S.C.  ||  2108,  9300.  9909  17.  9551* 
9905.  7501,  7511  12  (Supp.  V.  1969). 

251.  Hearing  on  S.J.  Res.  ©7  and  3.J.  He  j.  2H  Before  Ihe  Senate  Comm.  On  the  Jttdi* 
eiary,  91st  Cong..  2d  Sew.  920  (1970). 
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of  the  government  will  be  interested  in  participating  in  the  political 
process  and  trying  to  prevent  the  formulation  of  policies  which  in- 
volve unjustified  killing  and  destruction,  and  unnecessary  risk  of 
injury  and  death."4 

Under  the  present  system  few  women  enter  the  military  and  re- 
ceive these  benefits  and  lessons.  Partly  as  a  result,  the  social  stigma 
and  ridicule  evoked  by  the  idea  of  a  woman  in  the  military  persist. 
Until  women  are  required  to  serve  in  substantial  numbers,  stereo- 
types about  their  inability  to  do  so  will  be  perpetuated. 

The  Equal  Right*  Amendment  will  have  a  substantial  and  per- 
vasive impact  upon  military  practices  and  institutions.  As  now  formu- 
lated, the  Amendment  permits  no  exceptions  for  the  military.***  Neither 
the  right  to  privacy  nor  any  unique  physical  characteristic  justifies 
different  treatment  of  the  sexes  with  respect  to  voluntary  or  involun- 
tary service,  and  pregnancy  justifies  only  slightly  different  conditions 
of  service  for  women.  Such  obvious  differential  treatment  for  women 
as  exemption  from  the  draft,  exclusion  from  the  service  academies, 
and  more  restrictive  standards  for  enlistment***  will  have  to  be 
brought  into  conformity  with  the  Amendment's  basic  prohibition  of 
sex  discrimination. 

These  changes  will  require  a  radical  restructuring  of  the  military's 
view  of  women,  which  until  now  has  been  a  narrow  and  stereotypical 
one.  Until  recently,  only  unmarried  women  were  generally  allowed 
to  serve,  and  when  married  women  were  permitted,  their  dependents 
received  none  of  the  benefits  that  men's  families  receive.  A  woman 
was  presumed  to  be  the  second  worker  in  her  family  rather  than  the 
one  responsible  for  its  support,- and  benefits  were  therefore  assumed 

w!^n Yrtti '  a'".?^".'^  »»*  P™*"*  ■»"»«  ot  tlie  Vietnam  Veterans  Amine,  the 
the  AmLI'm!l  W$  5:  ,WI'.»  4;  "«!•  eo1     *■  <Ukum<om  ot  anti  war  orpnuinf  in 
y> lnfl?f'SeZ!>1.Wi  Ko,ko  to  The  "berated  Guardian,  April  15. 1171.  at  10.  col. 
"™  in  A.  Suit,  i>  Acaintt  tms  Sum  (1970). 

B>.  Although  thh  »  true  of  the  Amendment  under  the  theory  u«  form  uropoted 
wrTL-^E?  ,h?  "Motion  hu  often  been  emended  to  oernpt  &MsmIs 
Zt£TJn  .  and  my  ihe  E<lual  *<*"'  Amendment  wm  aamad  bTuw •  Sena^t? 
ThZ  1""  ,,m<?  *°  R"mlt  »•»»  whkh  made  remoneblt  cJmriaoUoM so  mm  wmwn 
™?PW  wu  IntetAetl  to  Include  the  drift  m  one  •ucbh^InlSW.'fcW^Hn 
""^J™"  10  ^  resolution,  whkh  me  aopmd  by  Uw^tTt^toly 
"["'pilni  w.micn  fioni  the  draft.  See  the  discission  at  JoTmMtuZ?  Win  tut? 

^szj^  coBM-,,tte  r&tt'tsjsjyg'i 

^m^^r!Lvi^W,,U  SC  ?ft  !•  «*  <hrp.  V.  ISSO):  on  the  eerrlc* 
nrfmu  iii  V  ^Sf-  CMC(  uPboMlng  the  exclusion  ot  women  from  Mate  mllitare  srhooh 
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lo  be  unnecessary.  Any  woman  who  became  pregnant  or  adopted  a 
child  was  discharged.  Women,  being  excluded  from  many  benefits, 
were  thus  a  particularly  economical  source  of  labor.  These  rules  also 
effectively  prevented  women  from  rising  in  the  ranks  and  becoming 
officers,  for  they  would  have  to  be  willing  to  forego  marriage  and 
children  in  order  to  do  so.  They  were  therefore  denied  the  exercise 
of  leadership  skills  and  were  viewed  as  inferior*  deserving  the  subor- 
dinate tasks  to  which  the  military's  discriminatory  rules  consigned 
them.  Women  were  also  seen  as  less  flexible  and  less  valuable  workers 
than  men,  incapable  of  serving  in  many  positions.  They  were  as- 
signed to  "women's  work"  as  clerks  and  secretaries,  nurses,  or  tech- 
nicians. Many  interested  in  training  in  fields  such  as  photography 
were  denied  access  to  the  programs.1*1 

This  view  of  women  has  begun  to  change.  But  it  is  happening 
slowly  in  some  services  and  not  at  all  in  others.  The  Equal  Rights 
Amendment  will  greatly  hasten  this  process  and  will  require  the  mili- 
tary to  see  women  as  it  sees  men— as  a  diverse  group  of  individuals, 
married  and  unmarried,  with  and  without  children,  possessing  or 
desiring  to  acquire  many  different  skills,  and  performing  many  varied 
kinds  of  jobs.  The  impact  of  the  Amendment  will  nov^be^xatnined 
in  detail  with  regard  to  four  important  areas:  the  draft,  grounds  for 
discharge,  assignment  and  training,  and  in-service  conditions. 

1.  The  Draft 

The  Military  Selective  Service  Act  of  1967  governs  the  conscription 
of  citizens  into  the  Armed  Forces.159  The  Act  explicitly  applies  only 
to  men  in  requiring  registration  and  induction  for  training  and  ser- 
vice in  the  Army,  Navy,  Marines,  Coast  Guard,  and  Air  Force.*99 
Men  have  several  times  challenged  the  Act,  claiming  that  it  violates 
constitutional  rights  of  due  process  and  equal  protection  by  discrimi- 
nating on  the  basis  of  sex.  The  courts  have  consistently  rejected  this 
contention.990 

Under  the  Equal  Rights  Amendment  the  draft  law  will  not  be 
invalidated.  Recognizing  the  concern  of  Congress  with  maintaining 
ihe  Armed  Forces,  courts  would  construe  the  Amendment  to  excise 


U57.   Fur  mm plainti  about  uieh  treatment,  tee,  for  example,  The  Bond:  The  Voice 
of  the  American  Servicemen's  Union,  April  19,  1971,  at  8,  col.  1. 
238.  50  UJC.  App.  ||  451  tt  sea.  (Supp.  V,  1989). 
259.  50  VS  C.  App.  If  455,  454  (Supp.  V,  1989). 

WO.  ft*.  United  Statei  v.  Cook,  511  F.  Supp.  618  (W.D.  Pa.  1970);  United  States  ▼« 
Clinton,  510  F.  Supp.  585  (R.D  La.  1970);  United  Statei  v.  St  Clair,  291  F.  Supp.  112 
(S.D.N.Y.  1988). 


970 


ERIC 


672 


Equal  Rights  for  Women 

the  word  "male"  from  the  two  main  sections  of  the  Act,  dealing  with 
registration  and  induction,  thereby  subjecting  all  citizens  to  these 
duties.  A  woman  will  register  for  the  draft  at  the  age  of  eighteen,  as 
a  man  now  does.  She  will  then  be  classified  as  to  availability  for  in- 
duction and  training.  If  she  meets  the  physical  and  mental  standards, 
and  is  not  eligible  for  any  exemptions  or  deferments;  she  will  join 
men  in  susceptibility  ^o  induction.  The  statute  declares  that  no  one 
maybe  inducted  until  shelter,  wafer,  heating  and  lighting,  and  medical 
care  are  available."*  The  military  will  chariy  have  sufficient  time  dur- 
ing the  period  after  ratification  to  make  the  minor  adaptations,  such  as 
die  expansion  of  gynecological  services,  necessary  to  comply  with  the 
statute.  This  is  particularly  true  since  the  eligibility  of  women  will  not 
necessarily  entail  an  increase  in  the  number  of  persons  inducted. 

The  Secretary  of  Defense  has  the  power  to  set  the  standards  of 
physical  and  mental  fitness  which  all  inductees  must  meetM  A  gen- 
eral intelligence  test  is  used  to  determine  mental  qualification,  and 
a  physical  examination  is  given  to  check  the  general  state  of  health 
of  the  individual.819  Under  the  Equal  Rights  Amendment,  all  the 
standards  applied  through  these  tats  will  have  to  be  neutral  as  be- 
tween the  sexes.  Moreover,  even  after  the  mental  and  physical  stan- 
dards have  been  made  uniform  for  both  sexes,  they  will  have  to  be 
„  scrutinized  carefully  to  assure  that  they  are  related  to  the  appropriate 
jobs  and  functions  and  do  not  operate  so  as  to  disqualify  more  women 
than  men.  Such  a  result  would  raise  the  possibility  chat  the  test, 
though  neutral  on  its  £sce,  was  in  fact  being  used  to  discriminate 
against  women.**  Achieving  this  goal  of  uniform,  nondiscriminatory 
standards  will  require  some  changes. 

First,  height  standards  will  have  to  be  revised  from  the  dual  system 
which  now  exists.  At  present,  men  from  JW  to  6U"  tall  are  permitted 
to  serve  as  enlisted  personnel  in  the  Army  and  Air  Force;  the  range 
in  the  Navy  and  Marine  Corps  is  from  W  to  6*6".  For  male  officers, 
the  range  of  permissible  height  is  from  WT  to  W  in  all  services 

g.  W  UJ.C.App.|4M<s>0SS* 

a^L.S*  Medial  Ninai  Standards  lor  Appointment,  Enlistment,  and  Induction.  Q  IS, 
**J°  »1  fl  "1-  sprinted  In  SSLR  »!. 

J?  y  the  dtaaatlon  it  p.  §99  tupmt  concerning  criteria  to  be  applied  la  re- 
^Afunctional  ckaaitatloneV  Under  title  VII  ot  the  1*4  CMI  WghttTt/phralcal 
™"  mental  teats  with  retard  to  employment  have  come  tinder  acwtlny  aa  a  poaribTr  dfe- 
HtS  *V  vp*1  taplmaeat  OpportttnJtf  CommMon  and  the  coma  hate 

fee J5i 1  be  validated  or  proved*  be  closely  Job-related  before  they  can 

CtErj  i!AhcLfin        (""tit  on  a  protected  croup  ot  applicants  or  employe*.  See 
SK/atiS**  I0""  ^a401  u*  4M*  «l  <IWI).  £#  abe  the  Jfecuatten  In  &£hp~ntt 
rll,  $upr§  note  45»  at  1I0M0.  r 
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except  the  Army,  where  the  minimum  ii  5'6".  Women  in  all  servi«:es 
and  in  all  ranks  may  be  from  4'10"  to  W  tall.1"  Under  the  Equal 
Rights  Amendment,  the  same  minimum  and  maximum  will  have  to 
be  applied  to  both  icxes.  Persons,  male  and  female,  up  to  6*8"  (or 
6'6")  would  be  accepted,  if  these  remain  the  maximum  limits.  For 
enlisted  personnel,  the  services  could  retain  their  current  minimum 
for  men  of  5'0"  as  the  uniform  standard,  or  adopt  the  lower  4'10" 
minimum  for  both  sexes.  But  if  the  Army  retains  its  5'6"  minimum 
for  officers,  it  would  effectively  exclude  many  women,  and  the  mint- 
mum  would  therefore  have  to  be  shown  to  be.  closely  job-related  in 
order  to  stand.1* 

The  height-weight  correlations  for  the  sexes  will  also  have  to  be 
robdified."'  At  most  heights  there  is  a  large  area  of  overlap  between 
the  normal  weight  for  men  and  women.  For  persons  above  or  below 
this  range,  an  evaluation  based  on  the  health  of  the  individual  will 
be  made.  Since  every  inductee  receives  a  comprehensive  physical  ex- 
amination, this  will  entail  little  extra  burden. 

The  same  principles  will  have  to  be  applied  to  the  intelligence  test. 
At  present  men  and  women  take  different  tests  for  enlistment;*" 
under  the  Amendment,  both  will  take  the  same  test.  Similarly,  »he 
required  minimum  score  will  be  the  same  for  both  sexes.  If  the  test 
currently  used  for  men  is  administered  to  women,  and  it  is  shown 
that  women  on  the  whole  score  lower  on  it,  it  will  have  to  be  dem- 
onstrated that  the  questions  do  test  general  intelligence  and  are  not 
taken  solely  from  areas  of  factual  knowledge  with  which  most  men 
and  few  women  in  this  society  are  trained  to  be  familiar. 

Most  of  the  deferments  and  exemptions  from  military  service  could 
easily  be  adapted  to  a  sex-neutral  system.  Women  minister*,  consci- 
entious objectors,  and  state  legislators  will  be  treated  as  the  men  in 
those  categories  now  are.  Women  doctors  and  dentists  will  be  sub- 
ject to  call  under  the  conditions  governing  medical  and  dental  spe- 
cialists. However,  some  provisions  will  have  to  be  extended  or  stricken. 
The  dependency  deferment  now  provides  that  "persons  in  a  status 

2fi5.   Medical  Nlnets  Standard!,  lufwi  note  283.  C  25,  AR  40-501, 2-21,  reprinted  in  SSI.R 

2209. 

260.  Cf.  New  York  State  Division  of  Human  Right!  *.  New  York-Pennsylvanla  Profes- 
sional Basehall  League.  920  N.YJS.2d  78*  (Sup.  Ct.  App.  DW.  1971),  holding  that  high 
minimum  bright  »nd  weight  requirements  for  professional  baaebatl  umpires  unjustifiably 
excluded  Women  in  violation  of  state  and  federal  law. 

2*7  Mrdlrat  Fitness  Standards,  iuprm  note  263.  C  25.  AR  40-501.  2-22  It  App.  lit* 
Tables  I  fr  II.  reprinted  in  part  in  SSLR  2209.  2222. 

2ffl.   %2  C.F.R.  |  888.2(f)  (1970). 
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with  respect  to  persons  (other  than  wives  alone,  except  in  cases  of 
extreme  hardship)  dependent  upon  them  for  support  which  renders 
their  deferment  advisable"  may  be  deferred.**  It  also  states  that  the 
President  may  provide  for  the  deferment  of  persons  who  have  chil- 
dren, or  wives  and  children/  with  whom  they  maintain  a  bona  fide 
family  relationship  in  their  tutmes.  This  has  been  interpreted  to  mean 
that  a  married  person  with  a  child  will  generally  be  deferred.*19 

There  are  several  permissible  alternatives  to  these  deferment  pro- 
visions under  the  Equal  Rights  Amendment.  Deferment  might  be 
extended  to  women,  so  that  neither  parent  in  a  family  with  children 
would  be  drafted.  Alternatively*  the  section' could  provide  that  one, 
but  not  both,  of  the  parents  would  be  deferred.  For  example,  which- 
ever parent  was  called  first  might  be  eligible  for  service;  the  remain- 
ing parent,  male  or  female,  would  be  deferred.  A  third  possibility  ' 
would  be  to  grant  a  deferment  to  the  individual  in  the  couple  who 
is  responsible  for  child  care.  The  couple  could  decide  which  one  was 
going  to  perform  this  function,  and  the  other  member  Would  be  liable 
for  service.  In  a  one-parent  household  Congress  would  probably  defer 
the  parent. 

Each  of  these  alternatives  carries  very  different  and  significant 
policy  implications  for  family  structure  and  population  growth.  Given 
current  draft  calls,  and  the  belief  that  having  both  parents  present 
is  beneficial  for  the  children,  it  is  likely  that  both  parents  will  be 
deferred.  However,  Congress  can  choose  any  of  the  above  policies,  for 
they  do  not  discriminate  between  men  and  women. 

The  Selective  Service  Act  exempts  from  the  drift  the  sole  surviv- 
ing son  of  a  family  which  has  lost  a  member,  male  or  female,  in  the 
service  of  the  country.171  Under  the  Equal  Rights  Amendment  this 
exemption  for  men  only  cannot  stand,  for  it  will  mean  drafting 
women  when  men  in  identical  circumstances  are  excused.  The  rea- 
sons for  the  exemption  are  twofold.  One  is  the  feeling  that  once  a 
family  has  lost  a  member,  or  several  members,  it  cannot  be  asked  to 
bear  a  final  loss.  The  other  concern  is  that  the  family  name  and  line 
be  preserved.  The  second  reason  for  the  exemption  will  no  longer  be 
permissible,  because  it  results  in  discrimination  against  women.  But 


2*>   50  UJ.C.  App.  |  456(h)(8)  (Supp.  V,  1989). 

270.  United  States  v.  Brunier,  899  F.  Supp.  60S  (D.  Ore.  196S). 

271.  50  US  C.  App.  |  456(o)  (1964).  Tills  provision  exempt*  the  sole  surviving  sons  of 
milin  "where  the  father  or  one  or  more  eons  or  daughters  .  .  .  were  killed  in  action  or 
lfu  In  the  line  of  duty.  .  . ."  Under  the  Equal  Itlghu  Amendment,  the  law  will  have  to 
f  extend*!  to  cover  all  female  family  members  tost  in  miliary  service. 
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the  first  reason  does  justify  extending  the  exemption  to  women,  for 
the  purjHwc  is  to  spare  a  family  its  last  child  subject  to  induction. 
Thus  the  sole  surviving  child  will  be  exempt. 

The  computation  of  the  draft  quota  for  a  given  area  is  based  on 
the  actual  number  of  men  in  the  area  liable  for  training  but  not  de- 
ferred after  classification.™  When  the  Equal  Rights  Amendment 
becomes  operative  the  number  of  women  available  will  be  included 
in  the  pool  of  available  registrants. 

The  Selective  Service  Act  provides  for  the  administration  of  the 
draft  system  by  local  and  appeal  draft  boards.171  The  Act  explicitly 
states  that  no  citizen  shall  be  denied  membership  on  any  hoard  on 
account  of  sex."4  However,  women  are  now  only  a  small  percentage 
of  tout  draft  board  membership.  Black  registrants  have  challenged 
their  induction  on  similar  facts,  claiming  that  they  cannot  be 
legally  inducted  by  a  board  which  is  disproportionately  white  or  which 
has  no  black  members.  None  of  these  claims  has  met  with  success.17* 
The  chances  that  women  will  be  excused  from  induction  because  of 
the  sexual  imbalance  on  the  boards  is  therefore  small.  Adoption  of 
the  Equal  Rights  Amendment,  however,  will  undoubtedly  stimulate 
the  appointment  of  greater  numbers  of  women  to  draft  boards. 

It  is  possible  that  an  all  volunteer  army  will  be  established  in  the 
United  States  in  the  foreseeable  future.  In  that  event,  equalization 
of  ihe  draft  becomes  of  academic  interest  only.  Even  if  the  volunteer 
system  were  approved,  however,,  the  draft  would  probably  remain  in 
effect  for  some  years.  More  important,  under  either  system  of  recruit- 
ment the  Equal  Rights  Amendment  will  require  a  change  in  the  status 
of  women  in  the  military  and  the  conditions  under  which  they  serve. 

2.  Grounds  far  Discharge 

In  addition  to  the  grounds  for  discharge  applicable  to  both  sexes, 
several  grounds  apply  only  to  women.  One  such  rule  requires  that 
a  married  or  unmarried  woman  who  becomes  pregnant  must  be  dis- 
charged. Another  requires  that  a  woman  with  dependent  children 

272.  50  U  &.C:.  App.  |  455(b)  (1964). 

27S.  50  U.S.C.  App.  |  400(b)(3)  (Supp.  V,  1909). 

274.  Iif. 

275.  fe*.  r«..  United  States  v.  Brooks,  415  ISA  S0t  (6ch  Cir.  1909).  Ctrl,  denied,  J97 
VS.  909  (1909);  Simmons  v.  United  States,  406  F.2d  450  (5th  Or.  1909).  cert,  denied,  995 
VS.  902.  rehemring  denied.  990  VS.  071  (1909);  Osvjr.  United  Statci,  397  F.2d  901  (5th 
Cir.  1900).  vacated  on  other  groundi,  994  US.  910  (1900). 
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cannot  serve.™  Men,  married  or  single,  who  father  children  or  have 
dependent  children  are  not  discharged  for  such  reasons. 

Several  women  have  recently  brought  suits  challenging  these  and 
similar  military  regulations  on  equal  protection  grounds.*"  Under 
the  pressure  of  litigation  the  Air  Force  has  modified  some  of  its 
rules."1  Whatever  the  outcome  of  this  litigation,  however,  these 
policies  will  have  to  be  reexamined  and  reformulated  whep  the  Amend- 
ment is  passed.  If  the  rules  continue  to  require  discharge  of  women 
with  dependent  children,  then  men  in  a  similar  situation  will  also 
have  to  be  discharged.  Since  this  will  make  it  almost  impossible  to 
have  any  career  officers,  such  a  rule  is  unlikely  to  be  adopted 
The  nondiscriminatory  alternative  is  to  allow  both  men  and  women 
with  children  to  remain  in  the  service  and  to  take  their  dependents  on 
assignments  in  non-combat  zones,  as  men  are  now 'permitted  to  da 

Rules  requiring  discharge  because  of  pregnancy  will  also  change. 
The  Army  has  recently  provided  that  married  women  who  plan  to 
remain  in  the  service  with  their  children  may  receive  a  three  and  a 
half  month  leave  to  bear  the  chili™  Such  a  leave  is  related  to  a 
unique  physical  characteristic  of  w  omen,  and  if  shown  to  be  directly 
related  to  the  physical  condition  of  pregnancy,  can  be  applied  to 
women  only. 

Distinctions  between  single  and  married  women  who  become  preg- 
nant will  be  permissible  only  if  the  sameWstinction  is  drawn  between 
single  and  married  men  who  father  children.  This  is  required  because 
once  the  Army  has  allowed  married  women  to  continue  to  serve  when 
they  have  children,  it  is  clear  that  pregnancy  and  childbearing  alone 
are  not  incompatible  with  military  service.  A  rule  excluding  single 
womcrf  who  become  pregnant  would  thus  not  be  based  on  physical 
characteristics,  but  rather  would  rat  on  disapproval  of  extramarital 
pregnancy.  Such  standards  must  be  applied  equally  to  both  sexes. 
Thus,  if  unmarried  women  are  discharged  for  pregnancy,  men  shown 


to  be  fathers  of  children  born  out  of  wedlock  would  also  be  dis- 
charged. Even  in  this  form  such  a  rule  would  be  suspect  under  the 
Amendment,  because  it  would  probably  be  enforced  more  frequently 


£S.  32  CM.  ||  7H.l<dXS)  (1Q6S);  SSSJ  (1170). 

*p.  See  the  chilknjet  reported  In  N.Y.  Ham,  Am.  SO,  1971  it  44.  col.  7;  N.Y.  Tin* 
°*r  ».  1970.  ii  49.  col.  I;  N.Y.  Tim*  Nov.  89,  107ft it  SS,  cot  1;  N.Y.  Timet,  Dee.  SI. 
1^70.  at  8.  col.  2;  N.Y.  Timet,  fin.  S,  1971,  it  t4f  coL  I. 

£S.  iff  n.Y.  Timet,  Sept*,  1970.  it  40,  cot  I;  N.Y.  Tim*  Sept  SO,  1970,  it  97,  coL  4. 

*9.  S<#  RY.  Timet,  April  tl,  1071.  it  11,  coL  1, 
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against  women.  A  court  will  therefore  be  likely  lo  strike  down  ihe 
rule  despite  the  neutrality  in  its  terms,  because  of  its  differential  im- 
pact. To  avoid  these  problems,  the  Armed  Forces  can  treat  both  sexes 
similarly  by  permitting  single  people  to  father  or  bear  children,  and 
by  regulating  only  the  unique  physical  characteristic' of  pregnancy. 

All  people  who  have  children  will  be  treated  equalljrby  the  Armed 
Forces  in  terms  of  child  care.  The  military  may  want  to  provide  day 
care;  if  it  docs  not,  it  may  allow  a  parent  to  be  discharged  to  take 
care  bf  his  or  heir  child  if  he  or  she  cannot  provide  for  adequate  care 
while  on  active  duty. 


3.  Assignment  and  Training 

All  men  who  are  drafted  receive  four  to  six  months  of  basic  train- 
ing. All  draftees  are  eligible  for  ^ombat  duty.  The  men  are  assigned 
to  one  of  five  broad  areas  of  duty-administration,  intelligence,  train- 
ing and  tactics,  supply,  or  corabaty  They  are  assigned  and  organized 
along  two  different  but  overlapping  systems  of  classification.  One  is 
a  numerical  system,  and  the  othe^  is  a  functional  one.  "Corps"  is 
the  general  name  for  the  functional  units,  such  as  the  Army  Engineer 
Corps  or  the  Army  Nurse  Corps,  though  the  term  "corps"  is  also 
used  to  designate  a  numerical  grouping  of  two  jo  five  divisions.  Al- 
though the  members  of  a  functional  corps  are  physically  dispersed  in 
job  assignments,  the  corps  keeps  separate  records,  and  promotions  and 
assignments  are  routed  through  its  office.  Almost  all  of  the  women 
in  the  Army  are  members  of  the  Army  Nurse  Corps  or  the  Women's 
Army  Corps.  Although  the  Arsay  Nurse  Corps  is  organized  along  job 
lines,  the  WAC  \has  no  unifying  principle  except  that  its  members 
are  women.  It  thus  stands  as  a  symbol  of  the  unwillingness  of  the 
Army  to  abandon  distinctions  based  on  sex.  Under  the  Equal  Rights 
Amendment  the  WAC  would  be  abolished  and  women  assigned  to 
other  corps  on  the  basis  of  their  skills.   

Women  ate  only  partially  integrated  into  the  training  and  assign- 
ment procedures  applicable  to  men.  They  receive  some  basic  training 
but  it  does  not  equip  them  for  combat  duty.  They  serve  mainly  in 
administrative  and  clerical  jobs  or  as  medical  technicians. 

Whether  women  ought  to  serve  in  combat  units  has  provoked 
lengthy  debate.  Before  discussing  the  arguments  raised  against  it,  it 
is  important  to  place  the  problem  in  perspective.  Some  public  debate 
has  impl;ed  that  hundreds  of  thousands  of  women  will  be  affected 
by  such  a  requirement.  This  is  not  true.  Combat  soldiers  make  up 
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only  *  small  percentage  of  military  personnel.  Even  in  combat  zones 
many  jobs  of  logistic  and  administrative  support  are  no  different  or 
more  difficult  than  the  work  done  in  non-combat  zones.  Thirty 
years  ago,  women  were  found  capable  of  filling  over  three-quarters 
of  all  Array  job  classifications,"  and  there  is  no  reason  to  prevent 
hem  from  doing  these  jobs  in  combat  zones.  The  issue  of  assigning 
women  to  actual  combat  duty,  therefore,  involves  a  relatively  small 
;  segment  of  total  military  assignments.  — 
1   Opponents  of  the  Amendment  claim  that  women  are  physically 
incapable  of  performing  combat  duty.  The  facts  do  not  support  this 
conclusion.  The  effectiveness  of  the  modern  soldier  is  due  more  to 
equipment  and  training  than  to  individual  strength.  Training  and 
combat  may  require  the  carrying  of  loads  weighing  40  to  50  pounds, 
but  many,  if  not  most,  women  in  this  country  are  fully  able  to  do 
that.*1  And  women  are  physically  as  able  as  men  to  perform  many 
jobs  classified  as  combat  duty,  such  as  piloting  an  airplane1  or  engag- 
ing in  naval  operations.  In  order  to  screen  out  those  of  both  sexes 
incapable  of  cot».bat  service,  it  will  be  permissible  to  administer  a 
test  to  measure  ability  totdo  the  requisite  physical  tasks.  Those  who 
pass,  or  who  will  foreseeably  be  able  to  do  so  after  training,  will  re- 
ceive  combat  training.  The  test  will  have  to  be  closely  related  to 
the  actual  requirements  of  combat  duty.  There  will  be  many  women 
able  to  pass  such  a  test. 

Another  frequent  objection  to  women  in  combat  service  is  based 
on  speculation  about  the  problems  that  will  arise  in  terms  of  dis- 
cipline and  sexual  activity.  No  evidence  has  been  found  that  partici- 
pation by  women  will  cause  difficult  problems.  Women  in  other 
countries,  including  Israel  and  North  Vietnam,  have  served  effectively 
in  their  armed  forces.  There  is  no  reason  to  assume  that  in  a  dangerous 
situation  women  will  not  be  as  serious  and  well  disciplined  as  men. 

Finally,  as  to  the  concern  over  women  engaging  in  the  actual  pro- 
c«s  of  killing,  no  one  would  suggest  that  combat  service  is  pleasant 
*  that  the  women  who  serve  can  avoid  the  possibility  of  physical 
harm  and  assault.  But  it  is  important  to  remember  that  all  combat  \ 
•»  dangerous,  degrading  and  dehumanizing.  That  is  true  fo*  all  par- 
»'apants.  As  between  brutalizing  our  young  men  and  brutalizing  our 
young  women  there  is  little  to  choose. 

M.  TMABWttx,  tmpra  note  880.  tt  M-SS. 
» AU*f«§he',Wa0d  *  5°*ah  Cm,Ml  m  Td  *  Tel.  Co.,  80S  T.  Supp.  754.  788- 
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4.  In-service  Conditions 

Women  in  the  Armed  Forces  receive  the  tame  pay  and  arc  ranked 
the  tame  ai  men.  Most  scrVtee  and  veterans'  benefits  are  the  tame  for 
both  sexes.  On  the  other  hand  the  rules  on  dependents'  allowances, 
in-service  housing  and  medical  benefits  discriminate  against 
women.  Male  officers  are  'provided  quarters  on  base,  or  a  basic  quarters 
allowance  for  their  dependents  if  they  live  off  base;  male  officers  also 
receive  a  dependents'  allowance  based  on  their  grade  and  the  number 
of  dependent!,  regardless  of  .any  money  the  officer's  wife  may  earn. 
The  husband  of  a  female  officer,  however,  is  not  recognized  as  a  de- 
pendent unless  he  is  physically  or  mentally  incapable  of  supporting 
himself  and  is  dependent  on  his  wife  for  more  than  half  of  his  sup- 
port.™ These  discriminations  are  now  under  attack  in  a  suit  against 
the  Air  Force.**  Should  they  not  be  stricken  down,  the  Equal  Rights 
Amendment  will  require  that  result.  Women  will  receive  housing, 
allowances,  and  medical  benefits  on  the  same  basis  as  men. 

Living  conditions  in  the  service  will  be  changed  by  adoption  of 
the  Equal  Rights  Amendment  to  the  extent  that  they  separate  men 
and  women  for  functions  in  which  privacy  is  not  a  factor.  Officers' 
clubs,  enlisted  mens*  clubs,  and  .  other  ocial  organisations  and  ac- 
tivities on  military  bases  will  be  open  to  women  as  well  as  men. 
Athletic  facilities  will  also  have  to  be  made  available  to  women  per-  > 
sonnel.  Eating  facilities  Will  likewise  be  integrated  by  sex.  Sleeping 
quarters  could  remain  separate  under  the  privacy  exception  to  the 
Amendment. 

5.  Summary 

The  Equal  Rights  Amendment  will  result  in  substantial  changes 
in  our  military  institutions.  The  n«imbcr  of  women  serving,  and  the 
positions  they  occupy,  will  be  far  greater  than  at  present.  Women 
will  he  subject  to  the  draft,  and  the  requirements  for  enlistment  will 
be  the  same  for  both  sexes.  In-service  and  veterans'  benefits  will  be 
identical.  Women  will  serve  in  all  kinds  of  units,  and  they  will  be 
eligible  for  combat  duty.  The  double  standard  for  treatment  of  sexual 
activity  of  men  and  women  will  be  prohibited. 

Changes  in  the  law,  where  necessary  to  bring  the  military  into 
compliance  with  the  Amendment,  will  not  be  difficult  to  effect.  The 
statutes  governing  the  military  will  be  amended  by  Congress,  and 

282.  ProvUlnni  on  haifc  pay  are  at  97  U.S.C.  tl  2014)0  (Supp.  V.  1909).  Housing  and 
other  allowance*  arc  dealt  with  by  97  U.S.C.  ||  401427  (Supp.  V.  1909). 
289.  See  the  report  lb  the  N.Y.  TUoet,  Dec  S3,  1970,  at  IS,  col  0. 
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the  services  can  revise  their  own  regulation*.  If  these  change*  are  made 
promptly,  no  disruption  in  the  functioning  of  the  military  need  result. 

The  drafting  of  women  into  the  military  will  expose  them  to  tasks 
and  experiences  from  which  many  of  them  have  until  now  been 
sheltered.  The  requirement  of  serving  will  be  as  unattractive  and 
painful  for  them  as  it  now  is  for  many  men.  On  the  other  hand,  their 
participation  will  cure  one  of  the  great  inequities  of  the  current  sys- 
tem. As  long  as  anyone  has  to  perform  military  function*,  all  members 
of  the  community  should  be  susceptible  to  call.  When  women  take 
part  in  the  military  system,  they  more  truly  become  full  participants 
in  the  right*  and  obligations  of  citizenship. 

VI.  Conclusion 

The  transformation  of  our  legal  system  to  one  which  establishes 
equal  rights  for  women  under  the  law  is  lcn^t  overdue.  Our  present 
dual  system  of  legal  rights  has  resulted,  and  can  only  result,  in  rele- 
gating half  of  the  population  to  second  class  status  in  our  society. 
What  was  begun  in  the  Nineteenth  Amendment,  extending  to  women 
the  right  of  franchise,  should  now  be  completed  by  guaranteeing 
equal  treatment  to  women  in  all  areas  of  legal  rights  and  responsi- 
bilities. 

We  believe  that  the  necessary  changes  in  our  legal  structure  can 
be  accomplished  effectively  only  by  a  constitutional  amendment  The 
proem  of  piecemeal  change  is  long  and  uncertain;  the  prospect  of 
judicial  change  through  interpretation  of  the  Fourteenth  Amend- 
ment is  remote  and  die  results  are  likely  to  be  inadequate.  The  Equal 
Rights  Amendment  provides  a  sound  constitutional  basis  for  carrying 
out  the  alterations  which  must  be  put  into  effect.  It  embodies  a  con* 
sistent  theory  that  guarantees  equal  legal  rights  for  both  sexes  while 
taking  into  account  unique  physical  differences  bctweert  the  sexes. 
In  the  tradition  of  other  great  constitutional  mandates,  such  as  equal 
protection  for  all  races,  the  right  to  freedom  of  expression,  and  the 
guarantee  of  due  process,  it  supplies  the  fundamental  legal  framework 
upon  which  to  build  a  coherent  body  of  law  and  practice  designed  to 
achieve  the  specific  goal  of  equal  right*. 

The  call  for  this  constitutional  revision  is  taking  place  in  the  midst 
of  other  significant  developments  in  the  movement  for  women's  libera- 
tion in  this  country.  The  movement  as  a  whole  is  in  a  stage  of  ferment 
and  growth,  seeking  a  new  political  analysis  bji*ed  upon  greater  under- 
standing of  women's  subordination  and  of  tht  need  for  new  directions. 
The  resulting  political  discussion  has  brought  forth  many  possibilities. 
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including  changes  in  work  patterns*  new  family  structures*  alternative 
forms  of  political  organization,  and  redistribution  of  occupations  be* 
tween  sexes.  A  number  of  feminists  have  argued  for  increased  separa- 
tion of  women  from  men  in  some  spheres  of  activity  or  stages  of  life. 
Dialogue  and  experimentation  with  many  forms  of  social,  political  and 
economic  organization  will  undoubtedly  go  on  as  long  as  the  women's 
movement  continues  to  grow. 

Underlying  this  wide-ranging  debate,  however,  there  is  a  broad 
consensus  in  the  women's  movement  that,  within  the  sphere  of  govern- 
mental power,  change  must  involve  equal  treatment  of  women  with 
men.  Moreover,  the  increasing  nationwide  pressure  for  passage  of  an 
Equal  Righu  Amendment,  among  women  both  in  and  out  of  the 
active  women's  movement,  makes  it  dear  that  most  women  do  not 
believe  their  interests  are  served  by  sexual  differentiation  before  the 
law.  Legal  distinctions  based  upon  sex  have  become  politically  and 
morally  unacceptable. 

In  this  context  the  Equal  Rights  Amendment  provides  a  necessary 
and  a  particularly  valuable  political  change.  It  will  establish  complete 
legal  equality  without  compelling  conformity  to  any  one  pattern 
within  private  relationships.  Persons  will  remain  free  to  structure 
their  private  activity  and  association  without  governmental  inter- 
ference.  Yet  within  the  sphere  of  state  activity,  the  Amendment  will 
establish  fully,  emphatically,  and  unambiguously  the  proposition  that 
lie  fore  the  law  women  and  men  are  to  be  treated  without  difference. 
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A  Point  of  Vieev  and  Five  Responses 

THECASEPOR 
AN  EQUAL  RIGHTS  ACT 

byCayhBlnion 


Through  simple  kfblatkm  undtr  Article  I  and 
the  Fourteenth  Amcndamt  of  tfat  Cooetke- 
tion,  Congress  cm  already  |o  beyond  whs*  tfat 
Equal  Rights  Amendment  will  do  when  it  i|  flnalty 
ratified.  Hit  1963  Voting  Rights  Act— tfat  mott 
effective  civil  rights  kgisJatJon  in  American  history 
-mm  as  an  txctUtnt  modal  and  analogy  for  an 
Equal  Rights  Act. 

Article  I  is  the  source  of  federal  legislative 
suthority  genersify-  And  the  Fourteenth  Amend- 
ment prohibits  stales  from  denying  to  any  parson 
within  their  jurisdiction  the  equal  protection  of  the 
laws.  Section  S  of  this  amendment  grants  Congress 
the  power  to  pass  appropriate  legislation  to  carry 
out  the  provisions  of  the  amendment.  Combined* 
these  two  sources  of  authority  arc  sufficient  to  em* 
power  Congress  to  prohibit  any  governmental  entity 
at  whatever  level  from  discriminating  on  the  basis 
or  tes.  And  that  is  all  that  the  Equal  Rights  Amend- 
ment will  do. 

My  suggestion  that  Congress,  through  simple 
legislation,  can  accomplish  all  that  the  Equal  Rights 
Amendment  will  accomplish,  and  more,  meets  with 
two  immediate  objections  —  one  philosophical  and 
one  prsgmatic. 

The  first  objection  holds  that  the  equal  protection 
clause  in  the  Fourteenth  Amendment  does  not  cover 
women  because  the  /ranters  or  the  amendment  after 
the  Civil  War  intended  it  to  cover  only  blacks.  The 
answer  10  that  objection  is  that  white  the  protection 


of  newly  freed  slaves  was  clearly  the  major  purpose 
of  this  clause,  the  courts,  over  lima,  have  com*  to 
see  rt  as  a  protection  toe  other  groups  aa  wail  — 
aliens,  Megttsnats  children,  the  poor,  and  women. 
One  could  point  analogously  to  Use  fact  that  me 
search  and  seizure  clause  of  the  Fourth  Asnendment 
was  not  intended  so  apply  to  atitoosobUes  or  wire- 
taps—the eighteanthWsnitury  framers  could  not 
have  intended  this— but  the  courts  have  recog- 
nised that  the  principles  underlying  the  Fourth 
Amendment,  when  applied  to  modern  conditions, 
require  new  interpretations.  The  problem  is  not  that 
the  Fourteenth  Amendment's  prntectioa  does  not 
include  women  —  it  is  only  that  the  courts  have  not 
yet  recognised  the  full  extent  of  this  protection.  But 
Congress,  under  Section  3,  carndo  so.  Under  deci- 
sions such  as  Ffttpmrkk  v.  MitUr  ( 1976)  EEOC  v. 
Wyoming  (1983),  the  Supreme  Court  b  likely  to 
uphold  even  far-reaching  congressional  condemna- 
tions of  stele  laws  which  discriminate  on  me  basis  of 
gender.  The  objection  that  the  Fourteenth  Amend- 
ment does  not  protect  women  is  not  very  persuasive. 

The  second  objection  to  using  n  statutory  route 
to  equal  rights  is  more  substantial.  It  holds  that  an 
Equal  Rights  Act  passed  by  one  Congress  can  easily 
be  repealed  by  another  Congress.  I  believe  that  this 
is  an  unlik  Jy  occurrence,  but  that  the  advantages 
or  such  an  Act  outweigh  the  potential  danger  The 
1963  Voting  Rights  Act  is  an  excellent  example  of 
the  staying  power  of  egalitarian  laws.  It  supports 
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"Artlciklandthe 
Fourteenth  Amendment 
empower  Congress  to 
prohibit  government 
from  discriminating 
on  the  basis  of  sex." 


the  muiin  that  Mthe  kki  of  equality  once  looted 
is  not  easily  cabined."  Despite  heavy  pressure  from 
some  Southern  politicians,  the  Voting  Rights  Act 
has  beta  extended  and  strengthened  on  several  oc- 
casions. Last  year,  frtsident  Ronald  Reagan  tar- 
feted  the  act  for  dilution,  if  not  extinction;  instead, 
it  was  once  again  strengthened  and  extended.  The 
Voting  Rights  Act  has  borne  the  extra  burden  of 
having  expiration  dates.  In  en  Equal  Rights  Act 
without  an  expiration  date,  those  who  would  seek 
to  repeal  it  would  face  an  uphill  battle. 

Perhaps  the  greatest  practical  advantage  of  an 
Equal  Rights  Act  is  that  an  act  is  own  easily 
paased  than  is  ■  constitutional  smendmmt.  Simple 
legislation  requires  only  n  majority  vote  in  each 
house  of  the  Congress  and  the  signature  of  the 
President.  President  Rcsgan  has  already  announced 
that  he  favors  equal  rights,  but  does  not  approve  of 
the  constitutional  amendment  route.  The  passage 
by  Congress  of  an  Equal  Rights  Act  will  give  him 
the  opportunity  to  make  good  on  his  announced 
position.  Should  the  President  veto  the  bill,  despite 
his  public  assurance  that  he  favors  equal  rights. 
Congress  could  override  with  a  two-thirds  vote  in 
each  house.  In  contrast,  a  constitutional  amend* 
ment  requires  passage  by  a  two-thirdi  vote  in  each 
house  and  ratification  by  the  legislatures  or  ratify* 
ing  conventions  in  tbrec»fourths  of  the  states.  This 
will  take  years  of  lobbying,  whereas  a  statute  can 


become  law  in  one  term  of  the  Congress.  One  might 
also  keep  in  mind  that  it  may  be  possible  to  per- 
suade senators  and  members  of  the  House  who  have 
reservations  about  a  constitutional  amendment  to 
support  a  more  •temporary"  measure  of  statutory 
legislation. 

Parenthetically,  it  should  be  noted  that  the  Equal 
Rights  Amendment,  reintroduced  this  term  in  Con* 
grass,  hat  enormous  support  in  both  the  House  and 
Senate.  In  the  House,  there  are  now  234  co-spon- 
sors; It  needs  only  290  to  paw.  and  the  House  Judi- 
ciary Committee  is  supportive.  In  the  Senate  there 
are  now  fifty-seven  co-sponsors;  It  needs  sixty-seven 
to  past;  but  the  Senate  Judiciary  Committee, 
chaired  by  Strom  Thurmond,  is  not  supportive. 
Even  if  the  amendment  peases  easily  out  of  com- 
mittee in  both  bouses  and  gets  the  two-thirds  vote  in 
each  chamber,  there  are  substantial  hurdles  in  the 
states.  While  Illinois  and  Florida-* two  Important 
non-ratifying  states-— now  have  somewhat  mora 
sympathetic  state  legislsture*,  other  states  have 
retrogressed.  In  1972.  it  should  be  recalled,  the 
ERA  passed,  354  to  23.  in  the  House,  and  14  to  • 
in  the  Senate.  But  this  support  was  not  reflected  In 
n  sufficient  number  of  state  legislatures  for  the  mo- 
mentum to  carry  to  ratification. 

It  should  also  be  noted  that  during  the  last  two 
yean,  twelve  powerful  state  legislators  thwarted  a 
substantial  public  will  In  support  of  the  amend- 
ment Finally,  one  must  remember  that  under 
Article  3  of  the  Equal  Rights  Amendment,  its  pro- 
visions do  not  take  effect  until  two  yean  after 
ratification.  In  sum.  one  of  the  primary  virtues  of 
a  statutory  approach  to  the  ERA  is  the  greater 
speed  whh  which  it  can  be  accosaplished. 

There  ere.  however,  other,  more  substantive 
virtues  of  an  Equal  Rights  Act.  The  proposed 
Equal  Rights  Armndmttu  declares  that  "equality 
of  rights  under  the  law  shall  not  be  denied  or 
abridged  by  the  United  States  or  any  state  on  ac- 
count of  sex.N  While  this  will  need  judicial  inter- 
pretation, it  is  very  likely  that  the  courts  will  simply 
define  sex  —  as  race  is  now  defined  — as  a  "sus- 
pect" classification.  This  would  prohibit  states  (or 
the  federal  government)  from  overtly  using  gender 
in  its  laws  and  policies  without  demonstrating  that 
it  had  a  compelling  need  to  do  so.  The  term  "on 
account  of*  suggests  purposeful  discrimination.  An 
Equal  Rights  Aci  could  go  further.  It  could  bsse 
discrimination  on  the  effects  of  laws  rather  than  just 
on  the  intent  or  facial  content  of  them.  Here,  again. 
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the  1963  Voting  Rights  Act  acrvce  en  aa  < 
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ccmpiaiaad  of  wm by  novaraenaajei design,  lata 
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in  voting  io  that  lews  adopted  for  whatever  reeeoue 
will  ba  disallowed  tf  they  result  to  dlacrimlaatloo  to 
the  electoral  proccm,  awn  if  than  an  no  romrcncac 
lo  raca  to  the  challenged  tawi.  Why  k  this  alao  to 
iaaportant  to  no  am  of  atx  discrimination?  Be- 
cause inumtkmal  daecttoumtfmn  k  only  put  of  tha 
probko^w  dbcriaainatkM  falls  into  two  cate- 

stereotypical  thinking  about  tha  rota  aad  nature  of 
women.  Tha  second,  which  U  far  nacre  prevalent 
and  probkmeijc  in  our  society,  raauita  not  from 
any  demonstrable  desire  to  disadvantage  womsn, 
but  rather  from  i  lack  of  concern  about  tha  elect  of 
otherwise  benign  legislation  on  woman  aa  n  group. 

Overt  discrimination  has  given  us  laws  prohibit- 
ing women  from  practicing  certain  protsssions, 
serving  on  juries,  or  from  having  control  over  prop- 
arty.  A  few  examples  of  the  dispceition  of  lupmaaa 
Court  cases  challenging  these  policies  will  demon- 
strate the  kind  of  thinking  that  hm  traditionally  par* 
vaded  public  pottcy. 

In  indwelt  v.  /Mm*,  to  1173,  the  U  J.  Suprama 
Court  upheld  the  refusal  of  Illinois  to  admit  woman 
to  tha  bar.  The  court  held  that  it  did  not  violate  tha 
privileges  and  immunities  of  U  S  ritlietwhlp  Jus- 
tice Joseph  Bradley,  in  concurrence,  cmtred  this 
ratkmala: 

"Civil  taw,  as  well  as  nature  herself,  hm  always 
recognised  a  wide  difference  to  the  respective) 
spheres  and  destinies  of  man  and  woaaan.  Man  is, 
or  should  be.  woman's  protector  and  defender.  The 
natural  and  proper  timidity  and  delicacy  which  be- 
longs to  the  female  eex  evidently  unfits  It  for  many 
occupations  of  civil  life.  The  constitution  of  the 
family  organization,  which  it  founded  to  tha  divine 
ordinance  ■  ■ .  indicates  the  domestic  sphere  as  tost 
which  properly  belongs  to  the  domain  and  functions 
of  womanhood. . . .  Th?  paramount  destiny  and 
mission  of  woman  are  to  fulfill  the  noble  and  benign 
offices  of  wife  and  mother.  This  lithe  law  of  tha 
Creator.  And  the  rules  of  civil  society  must  ba 
adapted  to  the  general  constitution  of  thinp,  and 
cannot  be  based  upon  exceptional  cases.1* 

The  court  thus  implied  that  preventing  women 
from  practicing  law  was  God's  law  —  and  not  only 
could  states  do  so,  they  should  do  so. 


One  does  not  have  w  go  back  so  tha  i 
iamtmjf  1 1  And  sismpssa  of  the  onmt  npuoM 
tog  state  tows  clae^rytog  w<^  ce^  earns  c*  se- 
sumptions  about  their  **naturar  ream  and  how  them 
natural  rosm  should  reatrict  their  entry  toto  other 
spheres  of  Mm.  In  1941.  aha  Supreme  Cc^  uptaW 
a  Michigan  law  which  urotobhed  worn 
tog  bar  unmet  the  bar  was  owned  by  n  I 
huebend  Justice  Fcbx  Frankfurter  reaeoned: 

Trfkhlgnn  could,  beyond  qoeetton,  forbid  all 
women  from  working  behind  a  bar.  Tarn  is  so  de- 
apits  tha  vast  changes  to  me  social  aad  legal  post- 
tion  of  womsn,  The  fact  that  woman  aaay  now  have 


and  now  toemtos  to  vicea  that 


their  pcecogetivee 
man  have  long 

staim  from  drawing  n  sharp  una  between,  the  t 
oertatoly  to  such  sammri  aa  the  regatorifm  of  Ihyuor 
tramc."  Tim  Court  went  on  to  aay  that  the  only 
conjtmsttonai  tome  wm  whathar  it  waa  rational  to 
dhmtoattom  between  the  wtvae  snd  daagMsn  of  the 
bar  owner  and  all  other  woman.  The  Court  con- 
cluded that  It  urns  not  irrational  for  tha  Michigan 
lo 

be 

sMSMW^rJvee.  It  i 
by  the  Court,  I 
did  aot  want  mil 
of  Crm  labor. 

Hm  U4.  Supreme  Court,  ns  ftcandy  m  1961, 
unaamiouaty  held  that  woensn  could  be  eneanpted 
from  Jury  service.  Under  Florida  tow  (and  at  that 
ttomwimmmccvariatkmthalawofs 
stems  aad  the  District  of  Columbia), i 
automatically  excluded  from  fury  hats  i 
lulusnaaiaj  In  person  to  be  added  to  thorn  bets. 
One  Mrs.  Hoyt  was  charged  with  nmrderiag  her 
husband  and,  despite  s  piss  of  tosaaity,  wm  con* 
vicsad  ci  second-degree  murder  1 
It  wm  not  surprising  that  the  Jury  \ 
cause  of  ten  thousand  people  on  the  jury  rolls,  only 
ten  were  women.  Mrs.  Hoyt  objected  to  the  absence 
of  women  on  her  jury;  aha  thought  that  they  would 
have  understood  why  she  killed  her  hemmed.  Jus- 
tice John  Marshall  Harlan  reaeoned  that  Florida 
wm  free  to  rely  on  its  jury  selection  system.  He  said. 
\  "Despite  the  eaUghtsned  emancipation  of  women 
I  from  the  restrictions  and  protections  of  bygone 
/  years,  and  their  entry  into  many  parts  of  community 
lira  formerly  considered  to  be  reserved  to  men. 
woman  is  still  regarded  aa  the  center  of  home  end 
family  life.  We  cannot  say  that  it  U  constitutionally 


if  Insanity,  wm  con*  ( 
r  by  aa  all-male  jury.  V 
jury  wm  all  male  o*  \^ 
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impermissible  for  a  slate,  acting  in  pursuit  of  the 
general  welfare,  to  conclude  that  a  woman  should 
be  relieved  from  the  civic  duty  of  jury  service  unless 
she  herself  determines  that  such  service  is  consis- 
tent with  her  own  special  responsibilities."  Other 
courts  have  upheld  eienaption  of  women  from  jury 
service  on  the  rationale  that  women  should  not  be 
exposed  to  the  seamier  side  of  life  that  it  seen  in  a 
criminal  thai. 

These  sons  of  extreme  laws  are  no  longer  upheld 
by  the  U.S.  Supreme  Court.  Since  Rttd  v.  Rttd  m 


— '-  — 


1971.  the  Court,  in  dozens  of  cues,  has  rejected 
sex  classifications  in  both  state  and  federal  laws  and 
policies  because  the  government  did  not  demon- 
strate that  there  was  a  close  and  substantial  rela- 
tionship between  an  important  governmental  objec- 
tive and  the  use  of  overt  sex-gender  classifications. 
These  have  included  difference!  between  the  sexes 
with  respect  to  alcoholic  beverages,  miliary  depen- 
dents' benefits,  age  of  emancipation  from  fatherly 
support,  pension  and  survivor  benefit  plans. 
Whereas  in  the  past  the  Court  had  simply  deferred* 
t»  legislative  conceptions  of  what  constituted  rea- 
sonable distinctions  between  the  sexes,  the  Court 
has  come  to  apply  a  moderate  level  of  scrutiny.  In 
1981.  however,  the  Court  upheld  both  the  male- 


only  registration  for  the  military  draft  and  Califor- 
nia's statutory  rape  law  on  the  theory  chat  men  and 
women  are  not  similarly  situated:  in  the  draft  case 
because  women  cannot  go  into  combat,  and  in  the 
statutory  rape  case  because  only  women  can  be- 
come pregnant.  These  are  the  two  most  prominent 
examples  of  overt  gender  classifications  still  permis- 
sible under  the  Supreme  Court's  interpretation  of 
the  equal  protection  clause  and  the  due  process 
clause  of  the  Fifth  Amendment.  The  Equal  Rights 
Amfndmint  would  reverse  these  two  decisions  un- 
less the  respective  governments  could  demonstrate 
a  compelling  need  to  use  these  gender-based  dis- 
tinctions. But,  again,  these  are  all  examples  of  overt 
sex  classifications. 

What  the  Equal  Rights  Amendment  is  unlikely 
to  affect  is  the  second  type  of  discrimination 

—  that  which  results  from  laws  which  are  ntutrat 
on  their  face  but  which  inflict  significantly  different 
hardships  on  men  and  women  as  classes  of  people. 
For  example,  in  I97S,  in  the  Oeduldig  case,  the 
Supreme  Court  upheld  California's  disability  pro- 
gram-which  exempted  pregnancy  from  its  coverage. 
The  court  reasoned  chat  this  did  not  constitute  sex 
discrimination  —  i.e..  women  being  treated  differ* 
ently  from  men.  The  court  held  that  if  the  law 
created  any  classification  it  was  between  pregnant 
women  and  all  other  persons.  But  since  not  all 
women  were  pregnant  women,  tVre  was  no  dis- 
crimination bated  on  sex.  (This  decision  led  to  the 
Pregnancy  Discrimination  Act  of  1978.) 

The  Court  has  also  upheld  veterans'  preference 
laws  which  give  veterans  priority  for  public  employ- 
ment while  severely  restricting  the  employment  op- 
portunities for  women.  In  the  Feeney  case  in  1979, 
the  court  upheld  Massachusetts*  system  which  gave 
to  any  veteran,  merely  passing  the  civil  service  test, 
priority  for  life  over  all  other  successful  test-taken. 
The  fact  that  98/?  per  cent  of  the  veterans  in  the 
state  were  men  did  not.  in  the  Court's  view,  consti- 
tute sex  discrimination.  The  law  was  neutral  on  its 
face  —  women  veterans  were  as  eligible  to  take 
advantage  of  it  as  were  male  veterans.  Therefore, 
the  Court  would  not  scrutinize  the  effects  of  the 
law.  or  their  origin  in  the  discriminatory  recruit- 
ment policies  of  the  military.  Unless  one  could 
demonstrate  that  the  veteran  preference  Itw  was 
but  a  smoke  screen  to  discriminate  against  women 

—  and  this  is  not  likely  to  be  the  case  —  the  Court 
will  look  to  its  facial  neutrality. 

Other  kinds  of  public  policies  which  appear 
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neutral  bat  which  have  negatively  dauauanantory 
ienpocts  og  wnmin  incmde  height  of  weight  require- 
■Mali  for  pubic  caoploymaot,  unequal  pay  for  com- 
parable work,  and  various  pension  program*  whkh 
lot  Coma  has  interpreted  10  prohibit  tht  divuJoa  of 
pension!  under  Halt  iossmuoity  property  lows. 
Each  of  t^^dpdkln  con  bo  prohtMssd  by 

and iluua-coaeumlag ;  and  in  mmy  cam  too  enures 
of  tht  inequity  k  Coagraa  kaatf.  Aa  Equal  Rights 
Act  with  ao  "eiscts"  standard  could  require  that 
govcracscoa  democetrote  toau  signMcoot  reason 

disadvantageous  to  oat  out 

I am  not  v guiag  that  ao  law  should  bo  allowed 
that  haiti  oat  sex  mora  thai  aaothor.  My  rec- 
oaaaoadirtoa  h  cocccrvativc.  It  k  that  tht  law 
ihoald  requite  that  tht  dendvanUgsoui  aftcti  or 
Impacts  that  follow  from  o  law  or  policy  moat  bo 
jutdJWd  ai  aaafMial  to  tht  achievement  of  a  signit- 
ctat  fovtmmtatal  objective,  la  other  worts,  if  gov- 
oramtats  ooMld  acoompttih  Impoitaat  aads  with  a 
Itss  discriminatory  policy,  thty  should  bo  requited 
to  do  so.  This  will  require  soma  Judicial  leetrpre 

require  that  opvornmsnu  consider  tht  impact  of 
poUdts  and  hujxtfxtioo  on  woman.  If  we*  cars 
enough  about  tht  environment  to  rtquift  environ- 
montal  impact  reports  btforo  sotting  fas  motion  now 
industrial  programs  or  creating  now  projects*  wo 
should  cart  tnough  about  sexual  equality  to  re- 
quirt  an  anoloooue  level  of  concern. 

To  take  another  otology,  this  least  dltcrimma 
lory  atonativa  test*  would  simply  apply  to  sexual 
"  equality  the  minimal  concern  that  we  apply  so  free- 
dom of  speech  under  the  First  Ameodmint  Thus,  if 
states  want  to  reintegrate  wjcerons  into  the  work 
force  and  reward  them  for  serving  their  country, 
they  should  be  required  to  do  so  with  the  least 
negative  impact  on  women  as  a  group.  Something 
far  less  than  a  complete  lifetime  preference  in  pub- 
lic employment  for  military  veterans  would  be 
celled  for.  An  Equal  Rights  Act  could  set  this  kind 
of  standard;  an  Equal  Rights  Amendment,  on  its 
own.  will  not  do  this  — it  will  restrict  only  overt 
and  purposeful  discrimination  on  the  basis  of  sex. 
It  is  not  likely  that  the  Supreme  Court  would  apply 
an  "effects**  standard  to  an  amendment  which  refers 
to  discriminate  "on  eccoun/  of  sex." 

Another  justification  for  an  Equal  Rights  Act  k 
that  statutory  taw  can  offer  incentives  and  punish* 


ft*  Cfffffft  MMAI IMS 


oumbt  whets  ni  cooetitutiooel  law  ooWs  oily  legal 
principles,  Congress  could,  for  exempts,  oak  e»c~ 
cerJoa  of  seaeral  funds  lojoo  diojiaJiriring  of  stats 
pdksss.  Allocation  of  federal  highway  node  is 
already  coodttoend  oa  states  adopting  vehicle  in- 
spection lews.  Why  not  demand  the  same  level  of 
prossctioa  for  sexual  eojualiry? 

Tht  statutory  BRA  could  also  impcen  sieoifce* 
civil  or  criminal  penalties  on  thorn  who  failed  to 
bring  state  law  into  coniplUncc  who  the  terms  of 
the  federal  law.  France,  e  country  not  known  foe 
its  sexual  ogalitorlaniem.  h  a  recently  adopted  legis- 
lation with  criminal  penalties  for  unequal  pay  tor 
equal  work. 

Perhaps  most  important,  we  must  recognise  that 
the  achievement  of  national  legal  sexual  equality 
will  require  a  serious  administrative  commitment  by 
the  federal  government.  Individual  and  even  class- 
action  litigation  is  a  terribly  irmfmctivo  tod  iataV 
dent  way  to  bring  shout  rignirVaqt  social,  potitkal, 
or  ecc^omir  change  on  behalf  of  women.  Tnc  Equal 
Rights  Amendment  on  Its  own  will  give  us  an  im- 
portant basil  for  litigation  but  legally  nothing  more. 
The  Equal  Rights  Act  that  I  propose  has  primarily 
aa  adesleietntiva  rather  than  Utigetive  focus.  Here, 
again*  the  Voting  Rights  Act  la  an  important  model. 
The  federal  government  dispotrhad  federal  voting 

gietrars  to  statu  with  low  black  voter  registration 
or  turnout;  it  could  similarly  eeeign  federal  "ds  gen- 
deriacrs"  to  obettnate  states.  And  )uet  as  the  Attor- 
ney General  has  had  to  pre-clear  state**  voting 
changes  under  Section  5  of  the  Voting  Rights  Act, 
he  or  she  could  be  empowered  to  pre  screen  stats 
laws  which  might  further  disofrantngc  women. Thie 
would  defeat  the  evasive  tactic  of  ssplocmg  current 
legal  disadvantages  with  new  ones. 

Finally,  it  must  be  acknowledged  that  even  if  the 
Twenty-seventh  AmejuJmeni  hod  been  ratified  we 
would  still  have  needed  the  kind  of  federal  wgWe- 
tkrn  that  I  am  arguing  for.  Without  it,  the  Equal 
Rights  Amendment  would  —  through  litigation 
have  invalidated  only  most  of  the  overt  or  ttficidy 
motivated  uses  of  gender  in  nubile  policies,  that 
which  Is  only  the  tip  of  the  iceberg  in  sexual  In- 
equality in  the  law. 

In  sum,  let  us  reverse  the  order  of  priority.  Per- 
suade Congress  to  pom  en  Equal  Rights  Act—m 
act  which  will  (I )  have  an  impact  standard  for  dis- 
crimination; (2)  demonstrate  e  federal  edmmbara- 
tive  commitment;  end  (3)  include  effective  incctf* 
fives  and  punishments.  The  electoral  battles  will 
continue  in  the  non-ratified  stales.  Perhaps  by  the 
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tine  that  an  Equal  Right*  Act  hu  made  ill  contri- 
bution, the  composition  of  the  states*  legislatures 
will  be  less  obstructionist  and  the  constitutional 
amendment  will  be  ratified.  I  believe  that  we  need 
the  Twentyseventh-Amendroent  for  philosophical 
and  political  reasons.TBut  we  do  not  need  it  for  legal 
reasons.  We  do  not  need  it  in  order  to  proceed  with 
•a  agenda  for  legislative  change. 

Gayte  Button  is  an  Associate  Professor  of  Political 
Science,  chair  of  the  Law  and  Society  Program  at 
the  University  of  California  at  Santa  Barbara,  and 
a  Senior  Fellow  of  the  Center  for  the  Study  of 
Democratic  Institutions. 


CONGRESS  SHOULD 
SIMPLY  ENFORCE 
THE  CONSTITUTION 


JUDITH  HICKS  9TIEHM 


Once  upon  a  time  valorous  young  men  rode  up 
glass  mountains,  slew  dragons,  and  collected 
golden  apples  to  win  their  king's  approval  (and 
often  his  daughter's  hand).  Today,  civic  women  of 
ill  ages  are  seeking  the  votes  of  two-thirds  of  U.S. 
representatives,  two-thirds  of  U.S.  senators,  aik* 
thre*-fourths  of  the  state  legislatures  (all  but  one  of 
which  have  two  houses)  in  order  to  win  constitu- 
tional recognition  of  their  equal  rights.  How  did 
otherwise  « tunable  women  get  seduced  into  imi- 
tating young  men's  ritci  of  passage  —  into  accepting 
in  extraordinary  trial  to  prove  their  worthiness? 
Did  they  not  once  question  the  rules  of  the  game? 
Did  they  not  assess  the  price  and/or  possibility  of 


luecess?  Did  they  not  wonder  why  so  few  men  re* 
stated  them  and,  equally,  why  so  few  man  ass  rued 
them? 

The  U.S.  Constitution  is  difficult  to  amend.  This 
is  because  it  is  a  slave  constitution.  It  was  not  de- 
signed to  protect  indiv! Juals  —  indeed,  many  of  its 
authors  owned  individuals.  It  was  designed  to  pro- 
tect slavery  specifically  and  the  status  quo  generally. 
The  design  was  successful.  In  two  hundred  yeirs, 
citizenship  rights  have  been  extended  by  amend*  . 
ment  only  three  times.  No  extensions  were  won  by 
reason  alone.  All  also  required  blood. 

Women  won  voting  rights  after  they  volunteered 
for  and  served  in  the  military  (Navy)  during  World 
War  I.  Eighjeen  year-old  soldiers  won  voting  rights 
for  all  eighteen-year-olds  by  dying  in  Vietnam.  They 
did  not  die  there  for  that  purpose,  but  they  did  sub- 
mit to  an  almost  archetypal  trial  by  ordeal  and  were 
then  rewarded  for  doing  so.  And  Amendments 
Fourteen  and  Fifteen,  which  established  the  rights 
of  citizens  regardless  of  "race,  color,  or  previous 
condition  of  servitude,**  were  the  fruits  of  our  Civil 
War.  Deaths  are  a  high  price  for  success.  One  sus- 
pects that  Equal  Rights  Amendment  supporters  did 
not  look  closely  at  past  costs.  Further,  no  one  hu 
(yet?)  killed  or  died  for  the  ERA,  and  1  doubt 
many  are  prepared  to  do  so.  Still,  blood  may  be  the 
price  of  accepting  rules  which  require  so  many  ma- 
jorities and  which  provide  vetoes  to  minorities. 

Few  men  have  involved  themselves  in  the  ratifi- 
cation struggle  except,  of  course,  to  cast  nearly  all 
the  votes  both  for  and  against  the  amendment.  Why 
it  this  the  case?  Equal  rights  affect  men  as  well  as 
women.  Men  have  successfully  litigated  sex  discrimi- 
nation issues;  Indeed,  In  a  decision  written  by  Su- 
preme Court  Justice  Sandra  Day  O'Connor,  t  young 
man  won  admission  to  a  previously  M women  only" 
nursing  school.  Is  it  possible  that  men'a  lack  of  in- 
terest in  the  ERA  stems  from  their  lack  of  interest 
in  the  futile?  Is  it  possible  that  their  inactivity  is  a 
measure  of  the  vanity  or  price  of  achieving  ratifica- 
tion? If  so,  why  are  women  assuming  the  burden  of 
ratification?  Why  are  they  confirming  suspicions 
about  women's  masochism  (quite  distinct  from 
men's  machoism)? 

The  Fourteenth  Amendment  specifically  provides 
equal  protection  to  "persons."  Since  women  are  cer- 
tainly persons,  why  insist  on  a  ratification  ordeal? 
Why  not  assume  and  assert  equality?  Why  not  act 
equally?  Why  not  ask  that  routine,  everyday,  ordi- 
nary, run-of  the-'iilt  legislation  be  passed  providing 
for  enforcement  of  that  equality?  This  is  not  the 
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counsel  of  pragrnatiam,  the  recognition  that  majori- 
ties an  taskr  to  achim  than  two-thirds  and  three- 
fourths  votes.  It  is  the  counsel  of  principal  —  that 
woman  already  art  persons,  cttiatm  and  equal,  and 
as  such  art  entitled  V  federal  prs  Section  hart,  now, 
and  by  ordinary  meanV 

If  I  wen  an  opponent  of  women's  rights  and  of 
woman's  perticipetjon  in  governance,  I  would  an- 
courage  the  commitment  of  their  energies,  their  in- 
telligence, and  their  funds  to  the  BRA.  I  would 
encourage  their  diversion  and  sucker  then  into  fur- 
ther comntilmcot  by  referring  to  the  isaportanoa  of 
not  losing.  I  would  bait  them  aa  George  WW  baits 
them.  I  would  say  "your  caoee  is  not  popular — last 
time  you  wan  only  able  to  win  in  fhkty-ftve  states," 
Only?  Thirty -Ave  is  seventy  per  cent!  The  veto  pro- 
visions  of  our  ctgttaeiith-cctttury  Consrirurion  have 
been  outdone  only  once.  That  waa  by  Mead's 
rightmmh-century  positional  nu>nettosiry  which 
gave  a  veto  to  each  and  every  legislator. 

I  say.  no  more  living  fairy  tales.  No  aeon  asanfy 
ordeals.  No  more  playing  by  unfair  rules.  No  more 
asking  male  legislators  for  hglnmacv.  Women  an 
legally  equal.  The  Cceertuttoo  aim  as  us  protae 
bon.  The  task  now  is  saforeemsnt,  II  is  than  ht 
legislators  (and  also  executives  and  administrators) 
to  act  It  is  time  for  women  to  do  ordinary  potrrks. 
It  is  time  to  pass  s  federal  Equal  Rights  Act  which 
takes  into  account  the  eTect  of  policies  and  which 
includes  enforcement  provhione,  The  Sooth's  attach- 
ment to  states'  rights  may  ultnmssty  preclude  pes- 
up  of  the  ERA,  and  it  nuy  immediately  canae  fill- 
busters  in  the  Senate.  Nevertheless,  19S4  should  he 
made  the  year  of  equal  rights  aa  1964  was  the  year 
of  civil  rights. 

By  spending  a  decade  on  the  ERA  without  secur- 
ing ratification  women  gave  aauauoition  to  the 
enemy.  Wn  implied  women  wen  not  already  en- 
titled. We  raised  the  possibility  that  Araerkane  do 
not  want  equal  rights  for  women  and  men.  We 
allowed  the  Judiciary  to  delay  a  decisive  verdict 
beceuse  the  issue  was  being  debased  in  another 
branch  of  government. 

Now  it  is  time  for  the  valorous  women  who  have 
already  done  so  much  to  support  the  BRA  to  say: 
"We  want  and  believe  In  the  ERA  hut  we  see  that 
state  legislators  need  more  education.  We  an  going 
to  provide  that  through  federal  legislation.  We  re- 
quire the  immediate  enactment  of  an  Equal  Rights 
Act  with  enforcement  provisions.  TnH  legislation  b 
for  all  women  and  all  men.  In  addition  we  seek  the 
enactment  of  an  equal  rights  legislative  package  de- 
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signed  to  remedy  the  elect  of  current  pobeks  on 
certain  «censn.w  The  reason  tor  the  letter  is  to  eas- 
phasfec  women's  diversity --to  show  that  white 
h nets  11  support  dm  concept  of  *etmaBty."  deferent 
concrete  practices  an  needed  to  provide  it  to  differ- 
eat  woman. 

The  potmcal  process  dank  with  the  sparine  and 
concrete.  We  cannot  expect  gnuarnsneni  to  be  attaa- 
rive  or  responsive  to  persons  and  groups  riding  up 
glass  mountains  or  inking  sudden  appsss.  It  Is  more 
likely  to  reapond  to  angry  citherns  ingincd  in  every- 
diy  poUtics.  I  tutpect  women  might  do  better  being 
dragons  than  aarenpf  mg  to  stay  nuns. 


Judith  Hkkt  Sikfm  It  e  Froftmw  of  Mmcef  Sri- 
enceerrhe  CMvcreifr  of  SotmWw  Cer^omie.  She  U 
th*  maker  Ht^Ut  Mm  m4W<mm:Umd*md 
Quae*  at  the  U  J.  Air  rone  Academy,  mi  evttec* 
Woman  and  Men's  Wen,  She  It  ttemtr  chee>  of 
USC.'t  rVsgram  (tor  me  Study  of  Womm  mi  Mon) 
Society. 


SOME  DISCRIMINATIONS 
BASED  ON  SEX  ARE 
VITAL  TO  SOCIETY 


9AM|«RaWmjlt 


The  proposal  by  Frofsseor  Oeyie  htnion,  of  the 
University  of  California  at  Santa  Burbsra,  that 
Congress  enact  an  Equsl  Rights  Act  without  awak- 
ing the  outcome  of  the  off  oris  to  add  the  Equal 
Rights  Amrndroent  to  me  Constitution  is  iserissring. 

The  proposed  Equal  Rights  Act  would  estchehh 
federal  standards  for  state  lawa  conferring  an 
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equality  of  legal  rights  on  ill  men  and  women,  and 
invalidate  state  laws  which  fail  to  conform  to  the 
federal  standards  by  design  or  in  effect.  The  Act 
would  offer  federal  fundi  to  states  for  "de-gender- 
ing" their  policies,  end  impose  civil  or  criminal 
penalties  on  those  which  fail  to  bring  their  lawe  into 
compliance  with  the  federal  standards.  Enforcement 
of  the  Act  would  focus  on  administrative  action 
rather  than  litigation. 

The  proposal  merits  commendation  for  its  origi- 
nality. I,  nevertheless,  make  these  alternative  pre* 
dictions  respecting  it:  first.  Congress  will  not  ap- 
prove the  proposed  Equal  Rights  Act;  and,  second, 
the  Supreme  Court  will  adjudge  the  Act  unconsti- 
tutional if  Congress  does  pass  it. 

I  discuss  these  predictions  in  their  inverse  order 

Professor  Bin  Ion  asserts  that  Congress  Is  empow- 
ered by  the  legislative  powers  conferred  on  it  by 
Article  I  of  the  original  Constitution  and  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment  to 
enact  the  proposed  Equal  Rights  Act  and  "go  be- 
yond what  the  Equal  Rights  Amendment  will  do 
when  it  is  Anally  ratifled.N 

I  challenge  the  validity  of  this  assertion. 

Sections  I  and  9  of  Article  I  restart  the  legisla- 
tive powers  of  Congress  to  making  lawe  necessary 
and  proper  "for  carrying  into  execution"  the  powers 
delegated  to  it  by  the  preceding  provisions  of  the 
Article,  and  "all  other  powers  vested  by  the  Consti- 
tution in  the  government  of  the  United  States,  or  in 
any  department  or  officer"  of  it. 

In  consequence,  the  power  of  Congress  to  legto- 
late  in  respect  to  sexual  equality  ia  limited  to  legit* 
latioo  implementing  activities  the  Constitution 
expressly  or  impliedly  authoriees.  the  federal  gov* 
eminent  to  carry  out.  Beyond  that.  Congress  cannot 
go  because  all  the  remainder  of  this  legislative  Held 
is  reserved  to  the  statei  by  the  Tenth  Amendment. 

Advocates  of  equal  legal  rights  for  women  can- 
not achieve  their  goal  under  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment.  While  the 
clause  forbids  invidious  discriminations  against 
women,  it  sanctions  state  legal  classifications  baaed 
on  sex  if  they  serve  important  governmental  objec- 
tives, and  are  substantially  related  to  achievement 
of  those  objectives.  Hence,  the  clause  permits  state 
laws  which  make  reasonable  distinctions  between  the 
legal  rights  of  men  and  women  because  of  the 
fundamental  physiological  differences  between  them, 
and  the  differing  roles  that  men.  on  the  one  hand, 
and  wives,  mothers,  widows,  and  children,  on  the 
other,  enact  in  life. 


Professor  Bin  ion  invokes  the  Voting  Rights  / 
of  1965  as  a  precedent  for  believing  that  both  Con- 
gress and  the  Supreme  Court  will  approve  the  pro- 
posed Equal  Rights  ActVl  disagree  with  this  con- 
clusion. 

I  do  not  share  Professor  Binion's  enthusiasm  for 
the  Voting  Rights  Act.  As  a  member  of  the  United 
States  Senate,  I  unsuccessfully  opposed  its  enact- 
ment because  of  my  abiding  conviction  that  it  vio- 
lates the  absolute  constitutional  prohibition  against 
bills  of  attainder,  the  Fifth  Amendment  guaranty 
of  due  process,  the  four  constitutional  provisions 
vesting  in  or  reserving  to  the  states  and  denying  so 
Congress  the  power  to  prescribe  literacy  testa  and 
ether  qualifications  for  voting,  and  several  other 
constitutional  provisions.  The  Supreme  Court  de- 
cision adjudging  it  to  be  valid.  I  submit,  is  con- 
temptuous of  the  Constitution. 

My  opinion,  however,  that  the  Voting  Rights  Act 
does  not  afford  any  assurance  that  Congress  will 
enact  thc,proposed  Equal  Rights  Act  is  not  baaed 
on  these  considerations.  It  to  based  solely  on  the 
dissimilarity  of  the  two  measures. 

Hie  Voting  Righto  Act  to  concerned  with  a  single 
politically  popular  subject,  the  voting  rights  of 
Macks,  and  excludes  from  its  drastic  coverage  all  of 
the  states  except  n  few  politically  weak  and  carefully 
selected  Southern  states.  For  these  reasons,  it  was 
not  difficult  for  da  advocates  to  persuade  politically 
minded  senators  end  representatives  from  states  un- 
touched by  Its  draetk  provisions  to  pees  and  subse- 
quently renew  the  Voting  Rights  Act  by  huge  ma- 
jorities, notwithstanding  the  act  to  a  bill  of  attainder 
that  condemns  and  punishes  the  arena  covered  by  it 
without  n  judicial  trtol  and  without  snaking  any 
distinction  between  guilt  and  innocence,  and  oper- 
ates through  the  agency  of  an  artificial  and  irre- 
futable triggering  device  indifferent  to  truth  and 
due  process. 

It  will  be  otherwise,  I  predict,  with  respect  to  the 
proposed  Equal  Righto  Act.  It  would  apply  without 
discrimination  to  all  the  states,  and  affect  all  state 
laws  applicable  to  the  rights,  responsibilities,  and 
relationships  of  the  two  sexes  and  the  children  they 
create.  i 

Since  it  to  quite  dissimilar  from  the  Voting  Rights 
Act  in  the  respects  enumerated,  the  Supreme  Court 
is  not  likely  to  succumb  to  the  temptation  to  twist 
the  Constitution  awry  to  bestow  an  unmerited  con- 
stitutional blessing  upon  the  proposed  Equal  Rights 
Act  even  if  Congress  should  enact  it. 

Professor  Binlon  observes  that  we  need  the  Equal 
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Rights  Amendment  tor  philosophical  and  political 
reasons,"  but  act  (or  legal  reasons. 

If  the  Equal  Rights  Amendment  ia  added  to  the 
Constitution,  it  will  not  ha  s  philosophical  or  a 
political  document  0n  tat  contrary,  it  will  be  an 
inexorable  constitutional  provision,  which  will 
nullify  all  prior  Inconsistent  constitutional  provi- 
sions, and  all  sibling  and  future  fadarsi  and  stata 
laws  which  bass  any  legal  right  of  any  parson  in 
Arm  he  i  on  tha  circumstances  that  ha  or  sha  is  of 
ona  sax  or  ths  othar.  (Saa  Yd*  Lm  Jounwt  for 
Ap.il,  1971,  pp.  119-193) 

For  this  reason,  America  is  in  deep  ocad  of 
tound  thinking  respecting  am,  discrimination  be- 
iwacn  man  and  woman,  and  tha  Equal  Rights 
Amendment.  Since  it  makes  human  life  possible, 
sea  is  tha  most  potsnt  reality  in  ths  universe. 

The  constant  misuse  of  tha  word  discrimination 
has  perverted  it  in  tha  popular  mind  to  n  dirty  word. 
To  discriminate  in  its  true  sense  ia  to  recognise 
distinctions  between  persons  or  things.  Dterimina* 
tions  between  men  and  women  may  be  created  by 
law,  or  by  the  mores  of  society,  or  by  nature. 

The  Equal  Rights  Amendment  seeks  to  abolish 
all  dominations  saada  by  law  between  the  legal 
rights  of  men  and  women.  It  is  not  concerned  with 
discriminations  made  by  tha  mores  of  society  or 
nature.  Indeed,  it  ia  powerless  to  aher  them. 

Delusions  of  advocates  of  the"  Equal  Rights 
Amendment  notwithstanding,  all  discriaJnations 
made  by  law  between  men  and  women  are  not  un- 
intelligent or  invidious.  On  the  contrary,  many  of 
them  are  highly  intelligent  and  desirable,  and  must 
be  preserved  if  tha  ways  of  life  of  Amerkans  are  to 
be  preserved. 

These  are  the  discriminations  which  are  designed 
by  jaw  to  remedy  harsh  consequences  of  discrimina- 
tions made  by  nature  between  men  and  ^omen. 

Despite  the  clamor  of  the  advocates  of  the  Equal 
Rights  Amendment,  nature  does  create  significant 
discriminations  between  men  and  women. 

While  they  are  otherwise  alike,  there  are  funda- 
mental physiological  and  functional  discriminations 
between  men  and  women.  These  discriminations 
are  of  supreme  importance.  They  empower  men  to 
beget,  and  women  to  bear  children;  and  thus  per- 
petuate the  existence  of  humanity  on  earth. 

These  discriminations  have  produced  customs  in 
living,  and  these  customs  have  been  implemented  by 
highly  intelligent  and  desirable  laws  which  the 
Equal  Rights  Amendment  seeks  to  nullify.  These 
laws  are  based  on  these  inescapable  truths: 


1.  Men's  tola  in  tha  creative  process  ia  simple, 
teasporary,  and  nondUabling;  and  woman's  rose  In 
that  process  is  dlflcuH,  protracted,  burdensome, 
and  at  least  temporarily  disabling. 

2.  Children  an  God's  most  helpless  creatures. 
They  require  yean  of  physical,  intalUrfwaS,  and 
spiritual  nurture  to  fit  them  for  Ufa  as  adults. 

To  insure  mat  women  receive  encouragement 
and  assistance  in  tha  performance  of  their  dihVult, 
protracted,  burdensome,  and  at  least  temporarily 
disabling  rose  in  the  creative  process,  and  that  chil- 
dren receive  tha  requisite  physical,  intellectual,  and 
spiritual  nurture,  laws  have  created  tha  institution 
of  marriage,  and  assigned  differing  legal  rights  and 
responsibilities  to  men  and  women  who  marry  in 
respect  to  themselves,  their  spouses,  and  tha  children 
they  create, 

These  laws  assign  to  husbands  and  fathers  tha 
legal  responsibility  to  provide  shelter,  food,  and 
other  necessities  of  life  for  themselves,  their  spouses, 
and  their  children,  and  to  wives  and  mothers  the 
legal  responsibility  to  make  tha  shelter  a  home  for 
,  themselves,  their  spouses,  and  their  children,  and  to 
supply  their  children  tha  essential  nurture  their  in- 
fancy and  early  childhood  require.  The  faithful  per- 
formance of  their  respective  legal  responsibilities  by 
married  men  and  woman  is  vital  to  the  nurture,  de- 
velopment, and  advancement  of  tha  human  race. 

In  addition  to  assigning  these  differing  legal  re- 
sponsibilities to  married  men  and  women  in  respect 
to  their  marital  affairs  and  relationships,  tha  cus- 
toms and  laws  exempt  woman  from  compulsory 
military  service;  Impose  on  man  tha  duty  so  deseed 
tha  country  when  it  is  engaged  in  war  with  Its  ene- 
mies; and  secure  to  widows  a  portion  of  their  hus- 
bands* estates  for  their  support  after  the  deaths  of 
their  husbands. 

Women  may  many  or  refrain  from  marrying 
Except  to  the  extent  it  exempts  all  women  from 
compulsory  military  and  combat  service,  the  enu- 
merated laws  do  not  apply  to  women  who  do  not 
many.  Millions  of  women,  however,  deem  maniags 
an  acceptable  way  of  lire,  and  marry,  become  wives 
and  mothers  and  widows.  The  laws  afford  substan- 
tial economic  and  legal  protections  to  mem  and 
their  children. 

There  are  multitudes  of  other  laws,  however, 
based  on  the  circumstance  that  the  persons  to  whom 
they  apply  belong  to  one  sex  or  the  other. 

Most  of  the  supporters  of  the  fequal  Rights 
Amendment  support  it  because  they  think  it  will 
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simply  abolish  unintelligent  and  invidious  discrimi- 
nations mada  by  law  against  women.  Thay  an 
grossly  mistaken.  Virtually  all  unlntcllifcnt  and  in- 
vidous  discriminations  made  by  law  against  women 
have  already  been  abolished. 

The  Equal  Righti  Amendment  specifies  in  Sec- 
tion I  that  "equality  of  rights  under  the  law  shall 
not  be  denied  or  .nidged  by  the  United  States  or 
by  any  uate  on  account  of  sea."  These  beguiling 
words  declare  that  ess.  the  most  potent  reality  in 
the  universe,  must  be  ignored  by  Congress  and  the 
fifty  Sates  when  they  make  laws.  They  forbid  Con- 
gress and  the  fifty  States  to  make  any  law  applicable 
to  any  person  because  such  person  is  of  one  sex  or 
the  other.  Hence,  the  amendment  is  irrational,  and 
unrealistic,  and  contrary  to  the  way  of  life  America 
has  always  known. 

For  their  own  good  and  that  of  posterity.  Ameri- 
cans must  not  be  deluded  by  the  beguiling  appeal 
or  the  deceitful  power  of  the  siren  words  ^equality 
of  righu  under  the  law*  or  by  the  many  misinter- 
pretations of  those  words  by  the  advocates  of  the 
Equal  Rights  Amendment 

If  it  is  added  to  the  Constitution,  the  amendment 
will  nullify  the  intelligent  and  desirable  laws  I  have 
detailed  and  all  other  federal  and  state  taws  making 
legal  distinctions  between  men  and  women  and  boys 
and  girts,  no  matter  how  necessary  and  sensible 
such  distinctions  may  be,  and  rob  Congress  and  the 
fifty  states  of  the  constitutional  power  to  enact  any 
similar  laws  in  the  future. 

Moreover,  the  amendment.  If  ratified,  will  be 
highly  destructive  of  the  federal  system  of  govern- 
ment the  Constitution  was  ordained  to  establish  be- 
cause it  will  transfer  from  the  legfclaturee  and  courts 
of  the  fifty  states  to  Congmaa  and  the  United  Stales 
Supreme  Court  the  ultimate  legislative  and  {udkiat 
power  over  all  laws  relating  to  the  legal  rights  and 
responsibilities  of  men  and  women  to  themselves, 
each  other,  and  the  children  they  create. 

Among  the  multitudes  of  laws  the  amendment 
will  nullify  because  they  are  based  on  the  sex  of  the 
persons  to  whom  they  apply  are  the  following: 

1.  Laws  which  grant  women  special  rights  and 
special  economic  protections  because  they  are  wives, 
mothers,  or  widows. 

2.  Laws  which  impose  on  husbands  and  fathers 
obligations  to  provide  a  home.  food,  and  the  other 
necessities  of  life  for  the!'  wives  and  children. 

3.  Laws  which  require  men  to  pay  alimony  to 
their  wives  or  former  wives. 


4.*  Laws  which  ensure  privacy  to  men  and  wom- 
en, and  boys  and  girls,  by  requiring  separate  rest 
rooms  in  schools,  and  public,  commercial,  and  in- 
dustrial buildings. 

V  Laws  which  permit  segregation  by  sex  in  edu- 
cational institutions  or  hospitals,  or  require  segre- 
gation by  sex  in  fails  or  prisons. 

6.  Laws  which  exempt  women  and  girls  from 
compulsory  military  service  or  from  service  in  com* 
bat  units  of  the  armed  forces  in  time  of  war. 

7.  Laws  which  define  aa  criminal  such  ecu  as 
forcible  rape,  carnal  knowledge  of  innocent  and 
virtuous  girls  under  the  age  of  consent,  and  seduc- 
tion of  innocent  and  virtuous  women  under  prom- . 
toes  of  marriage,  acts  which  can  be  committed  only 
by  men. 

I.  Laws  which  nuke  the  right  to  marry 'depend 
on  the  contracting  parties  being  persona  of  different 
sexes  rather  than  two  male  homosexuals  or  two 


Sam  /.  CrvM.  is  me  former  Senator  from  North 
CoroUm  (19544974)  md  a  former  Justkt  of  th* 
North  Cmotkm  Supreme  Com  (1949*1934). 


THE  AMENDMENT  WOULD 
ENSURE  LONG-TERM 
STRUCTURAL  CHANGE 


GUMMA  A.  rnaURO 


I find  myself  in  the  somewhat  uncomfortable  posi- 
tion of  agreeing  with  many  of  the  points  Dr. 
Bin  ion  makes  in  her  article  but  disagreeing,  strongly, 
with  her  bottom-line  conclusion  —  that  we  should 
put  the  Equal  Rights  Amendment  on  a  back  burner 
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and  iiuuad  press  forward  with  passage  of  an  Equal 
Rights  Act 

Yet,  we  need  the  Twenty-seventh  Amtndmaat 
for  philosophical  and  political  reasons,  at  Dr.  Binion 
states.  I  bclitvt  thaae  raaaont  art  even  mora  impor- 
tant  than  Dr.  Binion  taiaVs  they  art.  And,  I  believe 
we  need  the  ERA  —-the  Amtndaaant,  not  Jutt  tha 
Act  —  for  legal  reaaont  aa  well. 

The  hittory  of  women  in  this  country  hat  not 
been  a  steady  parade  of  pragma  but  rather  a  cycle 
of  boom  and  butt.  Women's  rights  and  freedom, 
far  more  than  those  of  America's  racial  and  ethnic 
minorities,  are  at  the  mercy  of  the  national  mood 
and  economic  condition.  Let  us  not  forget  bow, 
after  World  War  II.  women  were  puehed  back  into 
the  home,  demoted  from  Rosio  the  Riveter  to  Split* 
Level  Sally.  I  remember  all  loo  clearly  my  own 
experience  as  a  woman  in  taw  school  m  the  tale 
ninetnenflfrtes.  One  of  only  two  women  in  my 
class,  t  was  reminded  that  I  was  taking  a  man's 
place. 

It  really  wasn't  until  1970  that  women  began  re- 
gaining the  ground  they  had  lost  and  claiming  new 
rights  in  government,  finance,  the  arts,  tha  family, 
and  the  workplace. 

The  future  of  the  woman's  movement  It  unclear. 
On  the  one  hand,  we  have  the  gender  gap  — en 
outgrowth  of  women's  new  smrtlvsaiss  in  tha 
economy  and  the  voting  booth. 

On  the  other  hand;  there  aee  some  disserting 
signs  of  backlash.  The  President  bliss ss  woman  for 
high  unemployment  rates;  the  New  Right  advances 
a  so-called  Family  Protection  Act;  and  some  young 
women  deny  the  validity  and  value  of  the  women's 

We  need  a  constitutional  statement  — an  Equal 
Rights  Amendment  — to  serve  at  a  bedrock  upon 
which  women's  rights  can  be  permanently  planted. 

Dr.  Binion  points  out  that  our  Constitution  has 
been  able  to  stretch  to  accommodate  such  new* 
f angled  contrivances  as  wiretaps  and  automobiles. 
Unlike  this  new  technology,  however,  women  ex* 
isted  in  the  eighteenth  century,  at  they  do  now.  and 
they  were  explicitly  and  deliberately  not  ™*y*tfrf 
by  the  men  who  framed  our  Constitution. 

If  the  Fourteenth  Amendment  so  clearly  applied 
to  women,  why  did  it  take  fifty-two  yean  after  its 
ratification  for  women  to  win,  by  constitutional 
amendment,  the  right*  to  vote?  And  how  much 
longer  will  women  have  to  wait  for  the  courts,  at 
Dr.  Binion  purs  it,  to  "recognize  the  full  extent  of 
this  protection"? 

*m  osmts*  tmoum 


Certainly  an  Equal  Rights  Act  would  be  easier 
so  enact  than  a  coastJtutioael  aamsmeneut  But  ease 
of  passage  Is  no  real  advantage  a?  what  It  passed 
falls  to  ensure  the  kind  of  long  term  structural 
change  which  the  Twenty-seventh  Amends* at 
would  provide. 

Admittedly,  supporters  of  dm  ERA  in  Congrem 
have  seemed  all  too  wiihng  to  cede  to  the  courts  the 
responsibility  for  administering  tha  jsmdment.  In 
this  connection.  Dr.  Biaion's  wgsmmons  for  an 
Equal  Rights  Act  — but  as  a  compaasoa  to,  not  a 
substitute  for.  the  EPA  — an  both  tamely  ami 
valuable. 

The  author  is  soeoeutety  right  that  inssarionsl 
discrimination  It  onry  part,  a  small  part,  of  tha 
problem  women  face* 

In  my  own  work  on  the  ham- si  budget  and  mat 
area  of  pension  reform,  sljs  detFoSc  HI  vary  sur- 
face acutreisty  o?"meee  issues  obscures  die  ways  in 
whicn  woman  art  more  ssrtouaty  anmassdlhnaLsima 
are,  pe.  Union's  proposal  that  *^goveraaaents  con* 
*"sJJur  the  iaspact  of  policies  and  Isgislarton  on 
women"  it  an  msftsmt  one  that  could  be  isapsa- 

^Althmjgh  I  cannot  ousts  isungum  tseme  of  faeV 
era!  "ds  sawdsriserT  sprismmg  out  across  the  land, 
the  idea  of  specmc  and  anf  nrsssbst  comets  taets  and 
cossmttsssos  standards  it  also  n  very  ueafal  erne* 

Congrem  it  nor  waiting  far  passage  and  rstinea 
don  of  the  BRA  to  proceed  with  an  agenda  far 
wgUetive  change  mgariUeg  dm  rose  and  rights  of 

Act  and  THss  PC  of  the  BdusnHon  Act  and  Udo 
VU  of  dm  CM1  Rights  Ant  ami  dmtmmB>yut*old 
Equal  Pay  Act  The  Equity  Act  to  otnnlhut  softs- 
ladon  designed  to  address  some  speenfx  probseam 
woasen  face  m  our  economy,  due  both  to  muats 
and  overt  discrimination,  ta  fast,  dm  Equity  Act 
was  originally  oonceiuad  as  imp  Is  wearing  logjam 
don  for  dm  Equal  Rights  Amendment 

So  whim  we  an  not  standing  still,  the  suppwtsts 
of  the  Equal  Rights  Amondmmt  sdU  fsel  we  must 
proceed  with  dm  ERA  m  the  uhlmtss  assurance 
that  woman's  rights  will  be  forever  reoegnmed  In 
the  Constitution  and  laws  of  the  United  States. 


Gtroklhi  A.  torroro  U  tht  first  woman  *******  in 
tht  US.  Comtrttt  from  Qotont  M  Ntw  York.  A 
Democrat,  tht  wot  titcttd  from  me  Nhm  OiMrkf 
m  1979  oni  t+oltcttd  m  1990  oni  1992.  A  gm* 
nnftf  of  htorymomt  Monhtttm  CoHtft  as  1956. 
tht  fought  in  the  Now  York  public  ochooi  tpkm 
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whit*  attending  night  dosses  OS  rat  tordhom  Uiifr 
versify  Low  School,  She  rtcthed  her  low  degrtt  In 
1900.  From  1974  to  I97S  she  served  ot  on  Asoii- 
tont  District  Attorney  in  Quant  County  m  chief  of 
the  specie!  victims  button  ond  he  confidents  unit, 
both  of  which  she  creoted.  ond  tried  cms  involving 
sex  crimes,  crimes  egetnst  the  elderly,  femity  v*> 
knee,  ond  child  foouse. 


INTENT  RATHER  THAN 
'DISPARATE  IMPACT 
SHOULD  BE  THE  TEST 


OMUNC.  HATCH 


White  I  share  Dr.  Binlon's  views  that  there  arc 
important  objectives  that  covld  be  served  by 
further  HHathj  Wtiathm  m  tha  mm  of  wom- 
en's rights,  I  would  suongly  disagrss  with  — eanf 
what  she  writes  in  osfcaee  of  her  propditd  Equal 
Rights  Act*  In  particular,  !  would  taka  mass  with 
her  recomaxndation  that  such  aa  Act  ought  to 
incorporata  tha  "disparate  impact*  coaaaptioa  of 
discrimination  that  she  correctly  obscrvoc  was  In- 
corporated last  year  Into  the  Voting  Rights  Act 
As  I  Indicated  at  the  tana  of  tha  debase  accom- 
panying the  Voting  Rights  Act,  I  beam  that  the 
"disparate  impact"  standard  (or  the  "results*  stan- 
dard) represents  a  perversion  of  the  traditional  un* 
demanding  of  what  constitutes  "discriauMtkm." 
The  "disparate  impact"  standard,  relying  primarily 
upon  tools  of  statistical  analysis,  seems  to  assunse 
that  in  the  absence  of  invidious  discrimination,  so- 
ciety would  be  arranged  according  to  neat  and 
precise  racial  and  ethnic  proportions  —  in  colleges 


and*  universities,  in  employment  positions,  and  in 
Mighbortoode.  Instead  of  focusing  upon  tha  infant 
or  motivation  behind  scene  allegedly  diserimmatory 
action,  the  "disparate  impact*  standard  focuses 
principally  upon  whether  racial  and  ethnic  groups 
of  various  types  are  properly  arranged  la  a  form  of 
social  checkerboard. 

In  tha  context  of  the  Voting  Rights  Act,  I  belkvc 
that  the  "disparate  impact"  test  wiO  eventually  out- 
law a  large  number  of  neutral,  color-bund  policies 
that  were  never  conceived  with  any  discriminatory 
purpose  —  at-targe  elections,  registration  updating, 
run-off  elections,  and  so  forth.  At  the  same  time,  its 
principal  contribution  will  be  to  involve  the  federal 
|udkieryi  unelected  and  unaccountable,  far  more 
deeply  in  the  affair  of  states-end  atunicipaHties  in 
determining  forms  of  seff 'government. 

In  the  area  of  tha  "Equal  Rights  Act"  (as  de- 
scribed by  Dr.  Btnkm).  I  believe  that  the  "dkoerttr 
impact*  test  would  be  similarly  misguided.  To  give 
aa  eaampk:  many  states  have  adopted  civil  service 
hiring  policies  under  which  veterans  are  given 
"points"  or  a  slight  preiamncs  la  hiring.  Under  the 
traditional  "intent"  standard  of  dlacrmnaatio^ 
policies  have  been  upheld  by  the  Supreme  Court 

against  v  omta,  {Memmhumtti  ».  Feeney.  442  US. 
256  (1979]).  Challenges  by  fssmumt  poems  have 
been  mounted  to  such  statutes  oa  "dlepersee  impact" 
grounds  beeauee  mora  veterans  ate  msa  than  am 
wumen.  Under  the  "disparate  impact*  test,  it  mat* 
ttrs  titrte  that  there  may  have  been  neutral  and  aon- 
discriminatory  purposes  be  hi  ad  a  statute?  what  mat* 
tars  principally  is  that  tha  raom  or  theataaic  group* 
or  the  seaas  are  not  apportioned  in  every  social 
compartment  la  exactly  the  ratio  that  aim  group 
exists  la  the  population. 

Under  a  "disparate  Impact"  standard,  veteran- 
ptnftrcace  laws  would  have  to  fall,  as  would  count* 
mm  other  laws  that  one  feminist  litigating  orgaai- 
xatioa  or  another  would  argue  had  a  differential 
impact  upon  women.  Them  would  include  laws 
limiting  public  funding  for  abortJoac,  physical  stan- 
dards for  such  public  amptoymsnt  as  the  military. 

laws  upholding  majority  systems,  prostitution  laws, 
and  so  forth.  The  California  Commission  on  the 
Effects  of  the  ERA  has  argued,  for  exsmpts.  that 
continuation  of  the  "fault**  concept  in  alimony  or 
maintenance  awards  might  be  unconstitutional  un* 
der  the  Equal  Rights  Anmndment  beeauee  of  its 
"disparate  impact"  upon  women. 
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Rather  tlua  focusing  upM  genuine  curciccc  of 

arbitrary  distinctions  la  frssfsat,  Dr.  Bsnioa  would 
trawfaw  the  •quit  rights  effort  bio  locjslhint 
radkalry  dulerent.  In  the  process,  she  would  fbfMt 
the  consensus  that  cams  is  this  country  is  behalf  of 
equal  legal  treats***  for  worn**,  aad  ia  behalf  of 
ensuring  that  ao  woman  k  denied  as  cfportunity 
to  rciiiM  har  tall  poUatUI  la  sock*.  Dr.  Biota  it 
no  longer  lalkiag  about  aqual  oppoctunky  for 
;  At  Is  lalkiag  about  aqual  < 


On*  G.  //s*r*  (r 
t/f **  mi  m  member  a/  sevena! 
Imetmlmg  the  imikivy  mi  Urn* 
Motuta  Committee*. 


fn 


Re- 


THE  AMENDMENT  MUST 
COME  BEFORE,  NOT 
AFTER,  A  RIGHTS  ACT 


< 


Although  I  than  Oayte  Binkm's  eagerness  i|ial 
k  a  legal  guaraniet  of  gender  equality  strive 
earlier  than  later.  I  disagree  that  an  Equal  Rights 
Act  U  superior  to  the  Equal  RJghti  Amendment  at 
the  appropriate  vehicle.  Indeed.  1  tee  in  such  an  act 
none  of  the  virtues  cited  by  Binioa  aa  a  substitute 
for  a  clear  and  permanent  statement  in  the  United 
States  Constitution  —  the  bask  document  that  de- 
scribes this  rHlkm's  fundamental  principles. 

Binkm's  analogy  to  ^hc  Voting  Rights  Act  puts 
she  cart  before  the  horse.  The  strength  and  success 
of  the  Voting  Rights  Act  (and  I  agree  that  it  is  one 


of  the  strongest  pieces  of  civil  rights  legislation) 
derives  from  Hi  costtrttttionaJ  grounding.  The  Act 
caaas  into  existence  to*  assure  Impwemmatioa  by 
recalcitrant  WgWatures  of  the  cMI  rights  amend, 
sscau  to  the  Constitution,  pertfculariy  the  Fifteenth 
(aad  presumably  Ninstisnth)  Amendment  guana- 
seeing  the  right  so  vast.  To  suggest  that  aa  Equal 
Rights  Act  could  be  asodekd  oa  the  Voting  Rights 
Act  without  first  providing  the  constitutional  bass 
so  critical  to  the  letter's  cflsctivoness  ie  to  ignore 
the  historical  lesson  of  the  Voting  Rights  Act:  that 
constitutional  diracrioa  meat  be  present  before 
state  and  federal  legislatures  take  seriously  an  aati- 
dteriminntlon  standees. 

Similarly.  Meioa'i  dtaissloa  of  the  Fourteenth 
Amendment  nustskenty  nriidaunas  the  serious  ttmi- 
tstkms  on  the  utility  of  this  dieting  coearitutioaal 
proviskm  to  combat  sex  discrimbsntJoa.  Intended  as 
a  tool  to  eradicate  race  enscrisntaatioa,  the  Four- 
tseath  Amendment  hm  never  been  Interpreted  by 
the  Supreme  Court  to  afford  women  full  protection 
from  mx  discrimination.  True,  it  has  provided  a 
vehicle  for  reaching  soma  overt  eex  dkcrimiontkwt 
Yet.  the  Court,  to  its  most  recant  Fourteenth 
Ameadmsat  peimoiiacsajaat,  Hlmbdmi  UnhereUy 
for  Women  v.  //<*«*.  made  clear  the  outer  Unit  of 
the  amendments  nppncatlon  to  sex  discrimination. 
The  Court  settled  eosjfotaMy  on  a  "middle  level* 
of  sewtiny.  requiring  sow  governmsmel  justmce- 
tion  to  uphold  sex-based  dlectuninadon,  but  not  the 
same  compelling  Justification  required  in  race  and 
fuuiona]  origin  cases.  The  ERA  would  secure  a  level 
of  review  at  least  as  stringent  as  that  inquired  In 
race  diecrimiiiation  caaas*  aad  perhaps  even  more 
stringent,  prohibiting  absolutely  diecriniination 
based  on  sex  unless  a  physical  characteristic  unique 
to  one  sex  is  the  basis  of  the  challenged  claseMcatlon. 

Binkm's  Fourth  Amendment  analogy  Is  similarly 
unpersuMive.  Unlike  wiretaps  and  automobiles, 
women  were  in  existence  when  the  Constitution  was 
written.  Binion  overlooks  the  significant  differences 
between  extending  the  scope  of  an  amendment  to 
meet  new  technological  developments  and  extend- 
ing it  to  embrace  a  group  deliberately  excluded 
from  constitutional  protection.  "* 

Actions  of  the  current  Administration  and  Con- 
gress remove  any  doubt  that  only  the  relative  per- 
manence of  a  constitutional  guarantee  of  equality 
will  preserve  this  principle  even  in  the  face  of 
changing  political  winds.  For  example,  attempts  by 
the  Administration  and  Congress  to  gut  the  pro- 
visions of  Title  VII  of  the  Civil  Rights  Act  of  1964 
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(proauoitmg  cmciimiaaiioa  ia  sssploysaf)  and 
Tula  DC  of  At  Education  Asmemsssots  of  1972 
(proUbitfag  cmxraeiaalioa  ia  education)  through 
waafcoaiag  inirfumi,  hatf-hearted  eafoscoaasnt, 
and  urging  the  courts  to  adopt  leetrfctlve  readings 
of  those  tatk^f-L^ion  statutes,  dramatically  il- 
lustrate tat  ihorfcpntiap  of  a  atatuit.  The  coast*- 
tutiuaal  dissoaamn  of  the  ERA  ii  aa  essential  barrier 
10  poJitkaUy  atotivatsd  retreats  from  the  effort  to 
nadican  diacrtaaiaaeJoo. 
la  aattsjoa,  tat  ERA  la  not  burdened by  taa 

AamsSoat  MTa^S^iKiBg  ofolacivaka* 
lory  fatal  arcjjaPapajag  a  fadaft  neutral  ppjtey, 
that  lus  ■"3kpcopoctioaHi  uupact  oa  a  protected 
claai  (IrMfjfoii  v.  OaWr).  Taut  tat  ERA  la  aa 
effective  means  to  reach  tat  atom  subtle  fonat  of 
duKrimiaaUoa  due  continue  lo  deprive  women  of 
•quality. 

Tht  experience  of  cat  sixteen  states  which  already 
hava  equal  rights  sawndmsntt  ia  their  cocatitutious 
dtmuaaffam  taa  value  aad  iaaportaaca  of  taa  ERA. 
Court  decision*  and  btkUtioo  grounded  oa  Halt 
ER  As  hava  rawttad  ia  extension  aa  both  woaaaa  aad 
man  of  rights  aad  raepoueibllities  forassrty  allocated 
to  ooa  sex  aloaa.  Morrow,  ataia  ERAa  provided 
taa  impetus  for  extensive  legislative  rtforn  of  many 
itatt  codes,  thereby  reducing  taa  aaad  to  Isttgatt. 

UjMMNri  wnn  cKioranvQ  aewsspw  ox  fvovrM* 
ism,  taa  ERA'a  two-year  grace  period,  admittedly 
a  frv«tratiag  delay  ia  achieving  equality,  gives  stela 
legislatures  the  naceaaary  lead  time  to  review  and 
revise  their  codes  to  comply  with  the  feRA'i  eaaa- 
dat*.  Subsequent  lidgatioa  or  federal  haarvaatiun 
would  occur  if  a  legislature  chooses  to  ignore  the 
constitutional  directive. 

RathVation  of  the  SKA  is  essential  to  achieve  a 
national  standard  of  equality  for  women  and  men. 
Working  for  passage  of  an  act  would  divert  energy 
from  the  effort  to  ratify  the  ERA,  which  Biaion 
agrees  is  ultimately  necessary.  The  fundamental 
guarantee  of  equal  rights  embodied  in  the  Amend- 
ment belong!  m  the  United  States  Constitution.  The 
women  and  men  of  this  country  deserve  no  less  than 
this  secure,  constitutional  guarantee  of  equal  dignity 
under  law. 


Judith  A  vner  is  e  staff  attorney  of  the  Legal  Defense 
and  Education  Fund  of  tht  National  Organization 
for  Women  in  New  York.  She  it  the  co-director  of 
the  ERA  Impact  Project  and  has  actively  worked 
for  ratification  of  the  Equal  Rights  Amendment 


AFTERWORD 


1 appreciate  the  interesting  aad  thoughtful  com* 
menu  by  those  who  have  responded  to  my 
argument  ia  support  of  aa  Equal  Rights  Act  i/hnd 
littla  with  which  to  disagree  in  the  coauaenti  of 
ftofaaeor  Sdoam  aad  RapreesaieUie  Ferraco/l  ana 
abo  grateful  far  tat  efforti  of  Ml  Ferraro  on  be- 
half of  feminist  legislation  and  her  coatusuin^  vigi- 
lance against  regressive  backlash.  While  It  fully 
respect  Ferreroa  -bottom  lias"  prtJereuo*  for  a 
coattitutioaal  amendment,  I  ami  belim/that  we 
will  not  see  this  change  tor  many  years/ 'aad  wo  , 
wW  then  stW  need  aa  Equal  Rights  Act/My  "bot- 
tom line"  is  that  we  probably  have  lost  nothing, 
aad  have  gamed  much,  by  reversing  the  order  of 
priority.  / 

Senators  Hatch  and  Ervin  aad  Ms.  Avaer  offer 
more  substantive  crhkhens  of  my  argemant  in  sup- 
port of  an  Equal  Rights  Act  I  tarn  Iret  to  the 
commeerj  of  Senator  Hatch.  He  apeeari  to  share 
my  view  that  Congress  may  use  an  impact  standard 
for  diacriauaatwa  (on  the  basis  of  sex)  aa  k  has 
done  in  the  Voting  Rights  Act.  Ha  sternly  lads  this 
*mtajutJacr  aad  prefers  an  Intent  standard  whereby 
the  Constitution  is  violated  only  when  go  vermes  ut 
has  iannded  lo  disadvantage  the  not,  class,  etc., 
that  has  been  harmed  by  the  law  w  esesmoa  Hie 
preference  for  an  intent  approach  so  equal  protec- 
tion it  baaed  on  what  I  view  as  throe  anpersuastve 
propositions.  First,  he  asserts  that  the  traditional 
standard  of  equal  protection  was  aa  Intent  standard. 
While  this  has  become  faihioaabie  in  the  Burger 
Court  during  the  past  decade,  my  forthcoming 
article  in  The  Supreme  Court  Review  1943  provides 
substantial  evidence  that  intent  is  not  the  appro- 
priate test  for  a  violation  of  equal  protection.  (Suf- 
fice it  to  note  that  the  most  important  seminal  civil 
rights  decision,  frown  v.  Board  of  Education 
|I954],  was  decided  entirely  on  the  impact  of  seg- 
regation on  Mack  schoolchildren.  The  Court  found  ~ 
nothing  inherently,  unconstitutional  about  segrega- 
tion per  se.) 

Senator  Hatch's  second  objection  to  an  Impact 
standard  is  due  to  his  assumption  that  it  would 
require  government  to  "properly  arrange"  racial, 
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gender,  and  ethnic  groups,  'f  fife  is  he  most  com- 
own  objection  to  an  imp* ■>  ten  for  kfecrtsainatlon, 
but  it  simply  not  true.  AO  Unt  an  h  «purr  standard 
—  at  I  define  it— wijl  do  fc  prohiU  gownuseat 
from  unnecessarily  metrictiag  the  freedom  of  indi- 
vidual women  to  arrange  themselves. 

Finally,  Senator  Hatch  refers  to  a  preference  for 
equality  of  opportunity  rather  than  an  equality  of 
rcsulti.  The  two  are  not  unrelated.  My  approach  to 
sexual  equality  asks  whether  an  inequality  of  re- 
sults (such  as  in  obtaining  public  emosoymcnt)  it 
4m  to  an  inequality  of  opportunity  because  the 
government's  criteria  of  affection  have  unnecessarily 
restricted  opportunities  for  women.  To  me  to  fe  con- 
stitutionally irrelevant  whether  these  opportunity- 
restricting  criteria  were  adopted  in  order  to  dis- 
advantage women.  If  they  have  that  effect,  and  they 
are  not  essential  to  the  effectuation  of  important 
public  policy,  they  ought  to  be  illegal. 

In  contrast  with  the  rominants  of  Senator  Hatch, 
the  responses  of  Senator  Ervin  and  Ms.  A  veer  sug- 
gest that  I  have  overstated  the  authority  of  the 
Fourteenth  Amendment  ss  a  prohibition  on  an 
discrimination.  Senator  ErvhVs  perspective  reflects 
his  commitment  to  the  Vitality  of  the  Tenth  Amend- 
ment ss  a  bulwark  against  the  power  of  ran  federal 
government  over  the  states.  He  therefore  finds  even 
the  Voting  Rights  Act  to  be  utKonsttotional.  Hfe 
-states'  rights"  view  of  the  U.S.  Constitution,  bated 
on  his  reading  of  the  intentions  of  the  framers,  finds 
little  authority  in  the  case  law  of  the  peat  forty-five 
years.  Mi.  Avnert  suggestion,  however,  that  the 
Fourteenth  Amendment  dote  not  empower  Con- 
great  to  pass  the  kind  of  fefjslatkm  that  I  propose 
represents  a  misreading  of  relevant  case  law.  Her 
argument  confuses  the  self  -enforcing  equal  protec- 
tion clause  with  congressional  authority  under  Sec- 
tion 5  of  the  Fourteenth  Amendment.  The  fact  that 
the  U.S.  Supreme  Court  will  not,  on  its  own,  read 
the  Fourteenth  Amendment  as  rendering  sex  a 
"suspect  classification"  and  will  not  decide  sex  dis- 
crimination cases  under  in  impmct  standard,  does 
not  mean  that  it  would  not  uphold  the  power  of 
Congress  to  do  so  under  Section  5.  Congress  has 
already  been  given  sufficient  judicial  support  for  its 
legislative  authority  to  combat  sex  discrimination, 
even  against  state  government.  1  believe  that  the 
courts  would  simply  defer  to  a  congressional  deci- 
sion to  extend  —  not  reverse  —  their  decisions  on 
sexual  equality,  in  sum,  as  I  demonstrate  in  my 
article,  the  Fourteenth  Amendment  has  clearly  been 
applied  to  women,  just  not  sufficiently  so  by  the 


courts.  Pit  constitutional  foundation  doss  taut  for 
an  Equal  Rights  Act;  the  analogy  to  the  Votm* 
Rights  Act  Is  apt.  ^ 
What  particularly  troubles  me  about  Ms.  Avnefs 
argument  is  not  Vr  impression  that  the  courts 
would  not  uphold  an  Equal  Rights  Act  but  rather 
her  belief  that  the  Fourteenth  Amsudmsat  doss  not 
cover  women.  As  Professor  Stiehm  hat  observed, 
the  equal  protection  clause  refers  to  "persons";  are 
women  not  "persons"?  True,  women  did  exist  whan 
the  Fourteenth  Amendment  was  pasted  and  no  spe- 
cific ssentioo  was  mads  of  us,  but  doses*  the  Con- 
stitution adapt  to  changing  eocfuf  Idea*  and  vomer 
just  as  it  must  adapt  to  changing  teesusoiogy?  If  we 
posit  that  the  framers  of  the  Foufsssmm  Amend, 
ment  would  have  agreed  with  the  Courts  decision 
in  Weary  v.  Ferguson  (1196),  uptmtdlng  "separate 
but  equal"  with  respect  to  race,  would  Ms.  Avntr 
reject  the  subsequent  constitutional  validity  of 
frown  v.  Bourn*  of  Edmcmkm?  And,  the.  framsrs 
of  the  Fourteenth  A  mtndmtat,  unlike  the  framers  of 
the  original  ConstHutioo,  had  enough  knowfedgs  of 
judicial  review  to  have  expected  that  the  judiciary 
would  interpret  Its  meaning  In  future  years. 

Two  other  points  in  Ms.  Avner*s  response  are 
also  not  persuasive.  Her  assumption  that  the  Equal 
Rights  Amendment,  unlike  the  IWsuntk  Amend- 
ment, will  not  require  a  test  of  4mm  to  discrimi- 
nate, and  will,  therefore,  retch  dferrimmttuij 
mmecsj,  ignores  the  plain  language  of  the  Aaseod- 
ment.  As  I  argue  la  my  artfcb,  the  term  "on 
account  of  sex"  clearly  Invites  intent  aneJysfe.  Fi- 
nally, while  I  appreciate  the  effictiveutss  of  torn 
states'  ERAs,  I  snuet  also  point  out  that  the  legal 
effect  on  the  ststes  of  a  federal  statute  is  identical 
to  the  effect  of  a  federal  constitutional  assessment. 
If  state  law  contravenes  either,  the  ruprcmacy  clause 
of  the  U.S.  Constitution  states  that  the  federal  law 
takes  precede  nee. 

The  responses  to  my  suggestion  of  a  compre- 
hensive federal  Equal  Rights  Act  repreeent  a  wide 
range  of  views  and  suggest  the  cosmpltxitfee  of  our 
legal  system.  While  then  art  clearly  questions  in- 
volving prediction  (Will  the  Congress  pass  the 
Equal  Rights  Aisumdmem?  Will  the  drive  for  an 
Equal  Rights  Act  "derail"  the  movement  for  a 
constitutional  amendment?),  I  remain  convinced 
that  Congress  does  have  the  constitutional  authority 
to  pass  such  an  Act  I  also  remain  convinced  mat 
the  benefits  of  such  an  Act  outweigh  its  potential  — 
although  remote  —  liabilities. 

— oa Yin  atwo* 
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The  Effect  of  Section  2 


by 

Miss  Evelyn  Pitschke 


Thmo  thrr*  u-ttfnni  imiHtute  thr  full  wnrdina  nf 
l!  1 1 ",n"H,n '•«*»'»•  pr-mote  tfcr  grnrrX'rl! 


«nir  priifiir  hMr  mine  prrxinj  frrrdum  imiulrH  uriih 
?rtv  we    K^T  |fcw,,%r  *'  m.r  nwn  III* 

"fc*  H  mrnnl  not  to  h.»v*  lihrrtv  "    ^  knr* 

%tilu?i«Bn.lll04nJ"  *S,,,,<!"»  fcW«My  drviwd  ,  dir.- 


vidSUT  A,,M^ndm*n, *«■      oflUitMi  pro. 
^  to****  to  the  United  State,  by 

on  lu  own,  uium  mora  power. 

Outright  Giant  of  Power 

'  "■•nil  vjovrmment,  ullowfni  ft  to  *»rr.«»  mm. 
within  thi.  tcomingly  borwHcmti l!n£J£»L!:!Srn 

twiite.  mom  rVdrnd  polict,  ...d  more  F«ter.|  LS" 
«*f  J"*^1  PWitnw  arr  taking  step,  lo  ,,0-  ,„_ 
raliru.tlon  of  thi.  .mrndnienl  b««u'.  |h°y  ct£ri* 
lh> ir  Amoritmn  Hrrlt.gr.  brcTu™  ,h.v  W  ,1, 

It  Was  Planned  That  Way 

II    no.ccdcnt  that  Srrt.cn  2  of  the  ERA  takes  the 
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turner  to  enforce  thr  Amrndment  hs  appropriate  legis- 
lation a*  as  from  the  states  and  gives  it  fu  the  Federal 
Government  -  tl  was  planned  that  way.  The  Amend- 
ment was  sent  out  t«t  the  stairs  fnr  approval  hy  Cun- 
grrss  (Yihj  will  nnliie  thai  I  did  not  say  "approved  by 
Congress"  because  many  Congressmen  whn  voted  tn 
send  the  Amrndment  to  the  states  lor  approval  »aid  at 
thr  time  that  thry  did  not  think  it  was  necessary,  or  said 
thev  disagreed  with  it.  hut  thry  wanted  to  get  the  Inh. 
mists  lot  the*  Amendment  "off  their  hack*"  in  order  to 
turn  their  attention  to  other  matter*). 

Until  1970.  Section  2  ol  the  Amemlnient  had  pri* 
vlded  that. 

"Cungirssanu'f/ie.Sfufei  should  base  the  power  tn 
enfon  i-  Us  appropriate  legislation  the  provisions  of 
this  article 

However,  i  errant  persons  who  desired  change  in 
the  lorm  d  our  Kiivemuieiit  ami  wanted  mure  power 
placed  m  the  hamls  ol  the  Federal  government,  had 
Section  2  ot  the  Auiemlmrnt  i hanged  tn  eliminate  any 
iiitestiun  that  thr  st.ites  wonlil  has  v  am  right  to  enforce 
the  Amendment  Thes  saw  that  hy  i  hanging  the  wnrd> 
Ing,  the  ERA  cnulil  he  used  as  .i  vehicle  to  grab  more 
power  for  the  Federal  Cmcrnmeut.  They  saw  that  ERA 
could  help  rum  the  government  or  the  United  States 
tutu  a  i  entrained,  r'eiliral  fi»fni  of  gos  eminent  with  lit* 
tie  or  no  Koserninent.il  powers  remaining  to  the  indi- 
v*<tn.il  stales 

The  individuals  and  the  women's  groups  that  had 
hreii  pushing  lor  rati  (nation  ol  ERA  in  one  form  or 
another  fur  47  sears  were  so  grateful  lor  assistance  in 
thru  battle,  thev  dul  not  <|uestuin  the  motives  of  the 
persons  who  helped  get  ERA  out  of  Congress.  Thev  did 
not  ask  who  changed  the  wording,  ol  Section  2.  whs  it 
was  so  i  hanged,  or  wfnit  the  ellci  t  of  the  i  hauge  would 
hr  Man  els  ,u  i  eptiug  the  help,  they  believed  that  thes 
had  Achieved  a  viitorv  in  getting  the  ERA  out  ul'iom- 
(  mittees  and  onto  the  floor  id  Congress  within  a  matter 
n|  a  lew  das  \,  and  then  our  to  the  st.ites  lor  approval. 
Thes  did  not  rcali/r  thrs  were  being  used  .is  unwitting 
dupes  lis  those  persnns  who  lielieve  that,  in  essense. 
the  state  legislatures  should  he  abolished  and  all  legis- 
late e  power  plated  m  Congress.  Such  persons  want  to 
consert  uur  lorm  ol  government  intoa'tentralued  gnv* 
erument 

Kat zen bach  v.  Morgan 

Some  persons  see  no  harm  m  handing  over  to  the 
Federal  courts,  hs  was  ol  Amendments  to  the  Cnnstiht* 
tmn.  the  power  to  establish  the  puhlii  pohes  through 
interpretation  ol  the  effect  id  the  provisions  of  any 
amendment  added  to  the  Constitution. 

To  cite  a  precede  lit  tn  prnve  this,  consider:  Section 
5  of  the  llth  Amendment  to  the.Constihitinn  inn  tains 
the  etui  r  same  language  of  Secttnn  2  ol  the  ERA. 

We  don't  hair  to  guess  what  the  effect  nf  Section  2 
Milt  be  liei  Jlise  the  i  onrts  alre.uls  have  said  that  these 
Minds  .ire  an  outright  giant  of  power  to  Congress  tn 
uss  all  laws  to  enforce  the  Amendment  •  and  even  if 
he  states  have  passed  legislation  to  enforce  it.  state 
gislation  means  nothing  if  Congiess  passes  other 
•ws  See  Katzenlwvh  t  Morgan.  384  U  S  641  (1966). 

Worse  set,  laws  passed  hv  Congress  may  he  mil* 
•ed  hy  the  Federal  •  ourts  hetausr  once  a  Constitu- 


tional question  is  involved,  the  courts,  and  not  Cnn- 

Kess,  detrt mine  what  thr  law  should  In*  We  have  seen 
e  courts  determine  what  public  |ndicv  should  lie 
when  they  interpreted  civil  rights  under  the  14th 
Amendment.  In  applying  the  effec  t  nl  this  Amendment, 
the  courts  have  assumed  jurisdiction  to  declare  that 
therr  mould  he  no  school-prescribed  players,  that  the 
courts  shall  set  local  school  district  limits,  that  students 
should  he  bused  awaV  from  schools  w  hich  their  parents 
have  enpended  extra  tan  money  to  provide  fnr  them, 
and  that  abortion  should  he  legalized  (despite  state 
laws).  This  authority  over  grass-roots  matters  is  given  to 
the  Federal  courts  and  the  Supreme  Court  of  the  Un- 
ited States  because  ul  the  broad  grant  of  power  in  Sec- 
tion 5  nf  the  14th  Amendment  (which  has  language 
identical  to  Section  2  o|  ERA).  When  a  constitutional 
attrition  is  invnlved.  judges  nut  legislators  decide  what 
the  law  should  be  and  what  the  public  policy  should, 
be. 

Virginia  Task  Force  Report 

Because  of  all  the  emotional  arguments  which 

fuopniieitts  (and  some  opponents)  of  ERA  wete  making 
telnre  the  Virginia  Legislature,  and  because  ol  the  con- 
fusion in  the  minds  nl'tht  legislators  as  to  what  part  ol 
the  arguments  were  fact,  what  part  ul  the  arguments 
were  lotion,  and  what  part  id' the  arguments  were  pure 
emotion,  the  Virginia  Legislature  authorized  a  study  to 
be  made  user  a  period  id  time  hy  a  committee  enm- 
piiM'd  of  some  ol  the  most  prominent  lawyers  in  Vir- 
ginia. 

For  the  most  part,  the  lawyers,  when  ap|Niinted  tn 
the  committee  were  in  favor  nl  the  Amendment  How. 
ever,  after  months  of  stude  and  research,  the  Commit- 
tee reported  hack  to  the  Virginia  Legislature  their  limb 
nigs  a*  to  the  effect  ol  this  Amendment,  including  Sec- 
tion 2.  As  a  result,  the  Virginia  Legislature  refused  to 
rati  Is  the  Amendment.  Since  that  time,  the  Amend- 
ment was  again  nlfrrrd  to  the  Virginia  Legislature  for 
consideration  this  sear,  ami  again,  the  Virginia  Legisla- 
ture (along  with  15  other  states!  refused  to  approve  it. 
Tn  my  knowledge,  the  study  hy  the  Virginia  Task 
Force  is  the  only  independent,  objective  study  by  a 
group  o!  law  vers  commissi  nnrd  for  that  purpose.  For 
this  leason.  it  is  very  important  and  should  ours  much 
weight. 

Even  if  the  ERA  would  solve  all  nf  the  many  prob- 
lems which  sincere,  hot  uninformed,  proponents  of  the 
ERA  mistakenly  indievr  it  wnuld  solve;  even  if  it  had 
all  of  thr  virtues  claimed  Inr  it.  it  alsn  is  cursed  with 
Secttnn  2  which  is  designed  tu  change  our  American 
fnrm  nf  government. 

The  two  parts  of  the  Amendment  are  inseparable  - 
it  must  be  accepted  by  the  states  in  exact! v  the  same 
form  in  which  it  was  passed  nn  tn  the  Hates  hy  Con- 
gress -  there  is  nn  taking  nf  the  good  and  eliminating 
the  bad  ••  if  It  all  or  nothing  at  all  It  is  fnr  this  reason 
that  educated  and  informed  state  legislators  are  turning 
"thumbs  dmvn  '  on  thr  ERA  It  is  Inr  this  reasnn  that  I 
ask  snu  to  turn  "thumbs  down"  on  the  ERA. 
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ERA'a  Section  2:  Fodwral  Power  Grab 


JcftaJatawt,  ttommoMumof  mt$ 


i  Equal  Righta  Arnendmant  would  ba 
•  trtmcnoout  grant  of  power  from  tht  rtataa  to  tha 
Ftdard  G  aver  now  ni  ■  powar  oritur  Him  tha  Com- 
mtrce 0»Jm.  tfw NtWtuiry  andPropar Oauat,  <*  any 
othar  grant  of  power  A  tht  U.S.  Corwdtueon. 

Section  I  of  ERA  Would  raoufct  avary  Fadaral  and 
data  law  lo  be  •axntutri);  but  Section  2  of  ERA  would 
tranafa*  from  tht  rtotaa  lo  tht  Fadaral  Oovammor*  tht 
final  docWon-fiwMM  powar  over  al  o^oaa  araaa  of  data 
law  whkh  havt  traAkmaMy  matfa  dfbrancaa  of  treat 
mant  on  account  of  an  Tht  areaa  of  atata  law  which 
would  bt  ihin^rromthatUtaatott^aFaoaralOovani. 
mant  would  Induda  : 

Marriage  and  marriage  property  lawa 
Child  curtody  and  adopyona 
Dfvorct  and  aamony 
Abortion 


StRual  crWnaa 

Private  ondFubtc  Schoola 

School  aporta  \ 


Pubic  actommodaoom 
Inauranca  rotaa 

Former  Sanator  Sam  J.  Ervin.  Jr.,  long  conddarad 
thfdaanof  lawyara  m  tht  U.S.  Sanatt.  taaoHad  bafora 
tht  North  Caroftna  Qanaral  AaaamMy  on  January  24, 

1977. 


"If  ft  it  ratfta*  aw  flpwi  ft*j** 
jmm  aw  aaatw  at  Om  Hmml  i 


In  tht  latt  aavaral  dacadta.  many  powara  havt 
aMftad  from  tht  atatta  to  tht  Faderel  Oovtmmtnt. 


Whtthtr  or  not  ont  agrata  wNh  paat  ahtfla  of  powar,  It  to 
difficult  to  ttt  how  tht  cauat  of  Juattco  or  fraadum  would 
ba  tnhancad  by  a  maaahi  id  JMonai  ahtft  of  powar  from 
tht  atata*  to  tht  Fadaral  Government  over  the  araaa  of 
low  Natad  above.  Stnator  Ervtn  continued  m  Na  1977 
ttatknony: 

"Tf*rMtf  mt****Hnmiinwm  wamwia»aWowaw%aW 
Cmmmmmm»mmm$mmmmmmmmmmmMm\km 
 ********** 


mgrtml  mlm  aawli  wf  riliilim»w  Mam  mm  atd 


mm*  iwiMii»#Wiiawjyawa^Rta^>twwwiiTi 
g» m  «w  ********  m#m> 


Tha  rtaaonwa  can  roiably  predict  how  groat  a  tha 
powar  of  ERA'a  Section  2  n  that  our  country  haa  had 
mora  ten  a  cantury  of  Suprama  Court  been*  ititluii  of 
that  Idanttcai  enforcement  dauaa  which  apptara  bi  dw 
13m,  Uth,  and  I9#i  Amendment.  Tha  enforcement 
clauai  wiabtaa  Corujrooj  and  fteFoewrd  courts  tobwoJ- 
taolo  lawa  ondprhwMacwamthot  wara  notyrohejoedby 
Section  I  of  tha  A — ^ 


For  tha  Ant  hundred  yuan  of 
enforcement  dauaea  of  ' 


clause*  were  narrowly  conatrued  to  eutheriaa  only 
"ramaoTaT  Fadaral  ocean  when  the  ataaaa  had  tolad  to 


Jjwerton  to  protect  tha  righw  of  owwt  „_ 

eecaoii  1  of  thoaa  Amendments,  However,  bi  dw  ere  of 
dvH  rtajite  bpwiai  if  ibielnthe  l9dQMhaluprama 
Court  eadawdthattrwward^oppropriata-w 
mantiiauaaameanae^CtmgraMaM 
enytMng  diet  to  "relevanC  even  a*  It  dbybjiaa  etna 
powara  apacaVaaV  raaanwd  to  d»  ftatat  by  dtt  < 
lanajMaae  of  tht  0.8.  C  • 


Awudy  of  < 

Court  enldum  under  fte  eMwcemaid  dauaaa  of  the 
I3di.  14m.  and  19*  Amonc>M*  (widens 
to  the  enforcement  dauaa  of  ERA),  vaocheeuadMtdwoe 


the  *mm  to  the  Fadaral  Oo^amrnent- 

I)  loCongraaaandthel  r_„_ 

lo  ragulaia  entnm  anamg  piweta  IndMduaw,  audi  aa  the 
prlvata  aataa  of  red  ootete*  and  edrioariono  to  private 


2)  toCortgreoiaf»]toFadardcourt^toMwer 
todeflntopoltfceVsodde^sjiddm 

mmm  lo  achkvt  It.  no  matter  how  owcrtnlnetory  the 
lawaardprc<eduraaraQutradtoaeeinlt^ 

3)  lo  Congraaa  and  the  Federal  courte,  tht  powar 
lo  Knock  out  atata  lawa  baaad  on  thdr  poaocoVooetd 
afltef  rather  than  on  that  wordbig,  Irnant  orpurpoat: 

4)  to  Congraaa.  mt  powar  to  praampt  atata  law. 
that  m  to  aubaiitutt  Fadaral  law  for  atata  law  even 
though  aiatt  law  w  edmejadri  corwdtuoond  and  avan 
though  tha  atoM  law  concema  a  aubted  whkh  the  Con. 
•UtuUon  gpaclflcally  fmrf4  to  tuta  (rather  than 
Fadaral)  control! 


i.D  C  HBO.  ODH  M4«») 
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3)  to  the  Cortgreaa.  the  Federal  bureaucracy  and 
the  Federei  court*,  the  power  to  enforct  Inn  thai  an 
diecrtmmetory  m  both  intent  and  effect,  that  it.  law* 
whktt  art  deaoerotefy  designed  to  impost  offerer*  pro* 
cedureo  and  ptneftJn  on  various  KUii; 

6)  to  'ha  U.S.  Juetke  Department,  tht  powtr  to 
monitor .  veto,  and  dalay  chengee  tn  state  laws  pertaining 
to  particular  auajtct*, 

7)  to  Congion.  tht  powtr  to  att  up  a  triggering 
dtvfct  that  outomoucaay  prevents  Hat—  from  eanblleh 
Ing  their  own  ragulaoona  ki  certain  artaa  which  tht  Con- 
stitution specifically  rtatrvtd  to  Matt  (rathtr  than 
Fadtral)  control: 

B\  to  tht  Fadtrai  courts,  tha  powar  to  approve  and 
anforct  all  tht  abovt. 


Tha  Equal  Right*  Amandmam  waa  born  of  tht  ara  of 
tht  Nlnttttnth  Amtndmtnt.  Thrat  years  altar  tht 
women's  suffrage  waa  ratflad  in  1920,  tha  first  version 
of  tha  Equal  R*gr*»  Amtndmtnt  waa  propoaad  by  an 
organuklon  cawed  tht  Woman's  Party.  Secton  I  than 
had  wngnaaa  Mamteal  to  tha  vtraion  frnly  oaeeed  by 
Congren  in  1972.  But  Section  2  waa  ak|naVantfy  dffer- 
tnt:  Xonnen  trtdeV  eeueraf  sleen  thai  havt  powtr, 
u*fc*ifh**r«apartluf>*fcdn^ 
by  approprtata  taajWaMon."  Tht  emphaaind  worda  wait 
deieted  beto*  final  paaaaga  in  1972. 

Sactton  2  of  WA  wouW  gKt  Congrtaa  tht  earns 
broad  offWmewvo  powtr  to  anforct  tht  mandatt  of  Sec* 
tfon  I  at  tht  tnfontmant  dauaaa  of  tht  13th,  14th,  and 
15th  Amandmanta  In  addition,  tht  open-ended  Ian* 
fuaffftdlht  far  bra  liar  tut^  matter  of  ERA  would 
provide  opportunMaa  for  tndleee  ewgetloo  and  tntarprt* 
tatton.  aa  wat  aa  granting  an  avert  faros**/  anforctmtnt 
powtr  to  Congrtaa  and  tha  courts. 

rtafMnoacn  v.  Morgan  is  tha  authority  for  >nttr- 
prating  Section  2  of  ERA  to  grva  Congrtaa  both  tht 
powtr  to  preempt  sten  laws  which  art  otharwtaa  com* 
ptetety  constitutional,  plus  tht  powtr  to  wrttt  its  own 
deftnioon  of  tht  rights  covered  by  Section  I.  Further* 
mora,  undtr  Morgan,  Ccmgrasa  could  avan  leghjlate  to 
define  certain  acta  aa  a  danlal  of  an  tquaUy  after  tht 
Court  has  ptvtousty  htld  tht  contrary. 

Htra  art  somt  cxsmplss  of  how  tht  vast  Section  2 
powtr  of  ERA  couid  bt  uatd: 

I)  ERA  lawytrs  wiH  argue  that  ERA  make*  family 
law  a  Federal  matter  Tht  puMcatic*  entitled  Sex  flies  *i 
the  U5.  Code,  written  b/  ERA  lawyer  Ruth  Beder 
Qinsburg  and  pubHthtd  by  the  U.S.  Commission  on  CM! 
Rights,  state*  that  the  concept  of  breedwinnlng  husband 
and  home  making  wife  "must  bt  elminattd  from  the 
Code  if  It  is  to  reflect  th*  equsUty  principle. Thai  report 
alio  states  that  "no  fault  divorce"  should  bt  adopted 
nationally* 


2)  ERA  tewyers-ww;  argue  that  ERA  Impose  t 
duty  on  Congren  to  sat  up  and  to  finance  cMd-cs 
ctntars  for  afl  chJMren.  ragardnai  of  mad.  Tht  ERA 


mandatt  for  govumrnent-fliwncwd  chUd  cart  cornea 
from  tht  "ogueltty  principal**  of  Section  1 ,  aa  affkma* 
ovtty  enforced  by  Section  2.  Sex  Aas  si  int  C/.SL  Code 
ttatae  that,  in  order  to  achieve  the  "touaity  prindpfcTof 
ERA,  "tht  ^^n^f*mm  twoaamtr  family  pat- 
tern should  impel  development  of  a  comprehensive  pro* 
gram  of  pvtrrtrnent-eupisortsd  chHd  cart."*  Tht  Oovtr 
nor  of  Ohio  eat  up  a  Task  Force  for  fin  Implementation 
of  tht  Equal  RJghi  Amendment  In  1975.  which  con- 
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3)  ERA  lawytrs  wfi  try  to  bring  about  a  rtatruo 
luring  of  SocM  Security  in  order  to  ferct  ww  ru**nt 
rwmerneker  (tfw  daoandem-wtt)  to  pay  a  «>uwjo  Stent 
Security  tax  In  orwar  to-  rtceKe  die  aamt  re*Jr*rnent 
pwum  wthui  ni  sywjwn  nwi  pww  wj  nomtmwaan  m 
tht  past  40  yawn.  Thai  nMtsal  notion  am  att  forth  In  • 
Federal  Oovwmment  oocumtnt  caJnd  Socnf  Securnu 

twfw,  wiwcn  iwwininwjnwiQ  vwwi  opwona    cnenge  tie 
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aywJMii,  %m  wrwoi  una  waa  ant  nomamaaars  i  aa.  unoar 
wwj  iwcommwnewaon,  on  rewtm  umemment  woum 
sat  -a  apedftc  dofnr  vane  for  work  ptrformad  n  dw 
homt . . .  (and  than]  raoulrt  horrtmaktrs  to  pay  Social 
Security  bnn  on  dn  kapund  vthn  of  thaw  nrvkee.M* 
Tht  flmndal  columnist,  Syhria  Porn?i  ft  one  of  those 
who  havt  arguod  tfwt.  *1f  somt  change  along  thtee  inn 
la  not  enacted  sooner,  tht  Eojuei  RJghta  Amendment, 
wtien  finely  peeaed.  wal  rtojulrt  \Lm* 
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11  Should  ERA  Become 

Pirt  of  the  Constitution? 


The  decade  of  the  1970s  witneued  incense  national  debate  over 
whether  the  Equal  Rights  Amendment  is  in  our  interest.  Hie  central 
feature  of  the  debate  has  been  confident  but  conflicting  assertions  bjr 
both  sides  concerning  the  effects  of  the  ERA  if  it  becomes  part  of  the 
Constitution.  All  the  congressional  testimony  and  reports  favoring  the 
Equal  Rights  Amendment  assert  that  it  would  not  invalidate  laws  wo* 
hibiting  homosexual  relations,  intersexual  occupancy  of  sleeping  facil- 
ities in  public  institution'  or  forcible  rape.  Opponents  of  the  amend- 
ment are  equally  convinced  that  these  results  would  occur  Concerning 
the  mandatory  use  of  women  in  combat,  even  the  proponents  are  in 
disagreement. 

Both  sides  in  this  debate  have  misaed  the  point  Neither  during 
the  present  preratification  period  nor,  if  ratified,  for  decades  after  can 
anyone  on  this  planet  know  what  the  ERA  will  mean.  The  most  im- 
portant question  is  the  standard  of  judicial  review:  judicial  scrutiny, 
strict  judicial  scrutiny,  qualified  absolutism,  or  something  else.  No  one 
knows  what  that  standard  will  be.  My  own  best  judgment  is  that  it  will 
be  either  a  strict  judicial  scrutiny  or  qualified,  absolutist  approach, 
which  would  move  the  standard  from  point  A  on'  die  continuum  (Dia- 
gram P)  to  either  point  B  or  point  G  A  solid  argument  can  be  made, 
however,  for  moving  it  all  the  way  to  point  D. 

Moreover,  even  after  the  standard  is  identified,  uncertainties  will 
still  exist  The  qualified  absolutists  contend  that  laws  prohibiting  for- 
cible rape,  homosexual  conduct,  and  coeducational  dormitories  for 
single  people  will  be  saved  by  th  ir  two  qualification!  I  am  equally 
convinced  that  laws  prohibiting  homosexual  conduct  and  coeducational 
dorms  are  inconsistent  with  that  standard.  The  only  hope  for  those 
laws  would  be  to  persuade  the  courts  either  to  adopt  something  other 
than  an  absolutist  approach  or  to  ignore  the  doctrinal  underpinnings  of 
absolutism.  In  the  race  of  that  kind  of  uncertainty,  how  is  the  con- 
scientious citizen  to  make  a  choice? 

For  a  few  people,  the  answer  will  be  easy  because  there  are  no  hor- 
ribles in  the  parade.  Constitutional  legalisation  of  homosexual  conduct 
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and  coed  dorma  is  exactly  what  they  would  like.  For  moat  people,  how- 
ever,  these  would  be  unwanted  remits  and  would  therefore  cauae 
Kriout  concern.  For  there  people  the  Jtarting  point  for  determining 
whether  the  ERA  U  in  our  national  Interest  ia  a  frank  recognition  that 
no  one  knows  what  it  will  mean/and  no  one  can  know  what  it  will 
mean  until  after  it  becomes  pert  of  the  Constitution. 

The  only  rational  approach  to  the  Equal  Rights  Amendment  is- 
sue, therefore,  la  to  recognise  the  risks  that  flaw  from  the  fact  that  the 
amendment  might  be  interpreted  in  certain  ways,  and  then  to  ask 
whether  the  benefits  from  the  amendment  outweigh  those  risks. 

The  risk  aide  of  the  analysis  has  been  the  subject  of  preceding 
chapters:  the  different  interpretations  that  might  be  placed  on  the 
amendment,  and  the  comparative  likelihood  that  one  interpretation  or 
another  might  be  adopted.  ..... 

The  analysis  turns  now  to  the  benefit  side:  how  badly  is  the 
amendment  needed  and,  to  whatever  extent  the  need  exists,  are  there 
better  ways  to  satisfy  it? 

The  Lessons  of  History 

The  perspective  of  history  offers  a  helpful  starting  point.  In  1923, 
when  the  Equal  Rights  Amendment  was  first  introduced,  the  Supreme 
Courr  of  the  United  States  had  never  even  dealt  with  the  argument 
that  lawa  discriminating  aaainat  women  violate  constitutional  guanuv 
tees  of  equality.  Highly  offensive  sex  discriminatory  practices  had  been 
consistently  upheld.1  Furthermore,  women  had  enjoyed  the  moat  funda* 
mental  of  all  political  rights-the  right  to  votc-for  only  three  yeara.  , 

Three  decades  later,  in  the  1950s,  a  modified  version  of  the  ERA 
passed  the  Senate  twice,  but  proponents  characterized  the  modifications 
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as  an  effective  nullification.'  As  of  that  time,  an  equal  protection  argu. 
ment  had  at  least  been  presented  to  the  U.S.  Supreme  Court  in  a  sex 
discrimination  case,  but  the  Court  easily  rejected  it  and  upheld  the  dis- 
crimination.1 

Passage  of  the  amendment  by  Congress  in  1972  was  preceded  by 
almost  two  years  of  congressional  consideration.  Throughout  most  of 
those  two  years-more  than  a  century  after  the  general  guarantee  of 
"equal  protection  of  the  law"  had  been  written  into  the  Fourteenth 
Amendment -the  equal  protection  clause  had  never  been  used  to  in- 
validate a  sex  discriminatory  law.  And  most  of  the  ERA  proponents 
despaired  of  ever  obtaining  equality  for  women  through  the  Fourteenth 
Amendment.  Nevertheless,  many  of  them  conceded  that,  if  the  Su- 
preme Court  were  to  apply  the  Fourteenth  Amendment's  equal  pro- 
tection clause  to  women,  the  Equal  Rights  Amendment  would  be  un- 
necessary.4 Others  disagreed.' 

W  p.  Rnd,  the  tint  Supreme  Court  case  to  hold  a  gender-based 
classification  unconstitutional  under  the  Fourteenth  Amendment,  was 
handed  down  in  November  1971,  after  the  House  of  Representatives 
had  passed  the  Equal  Rights  Amendment  but  before  Senate  passage.' 
As  is  usually  the  case  with  developing  constitutional  doctrines,  it  was 
impossible  to  forecast  in  late  1971  how  much  protection  Rttd  v.  Rnd 
would  actually  afford  against  sex  discrimination.  Specifically,  the  unan- 
swered question  was  whether  the  rational  basis  standard  would  apply, 
so  that  invalidation  of  gender-based  discriminations  would  be  rare,  or 
whether  sex  discrimination  would  tje  treated  the  same  as  racial  discrimi- 
nation, subject  to  strict  judicial  scWtiny. 

Over  the  intervening  decadelsince  Rttd  v.  Rttd,  the  Supreme  Court 
has  developed  a  rather  comprehensive  body  of  case  law  dealing  with  sex 
discrimination.  The  standard  is  neither  rational  basis  nor  strict  judicial 
scrutiny.  It  lies  somewhere  between  the  two.  The  result  has  been  that 
the  number  of  cases  upheld  and  the  number  invalidated  have  been 
shout  equal.  Whether  the  Supreme  Court  has  gone  too  far,  not  far 
enough,  or  just  about  as  far  as  it  should  is  a  matter  for  individual  deci- 
sion.' 

But  it  is  beyond  dispute  that  the  big  leap  has  already  been  made. 
One  of  the  proper  roles  for  a  constitutional  amendment  in  achieving 
reform  is  to  make  large  changes,  to  reach  new  ground  previously  unex- 
plored. With  respect  to  sex  discrimination,  a  change  of  that  magnitude 
was  needed  in  1971.  It  had  been  needed  for  decades  and  even  centuries 
prior  to  1971,  but  nothing  had  happened.  Today,  the  situation  is  very 
different.  There  is  no  longer  any  question  whether  equality  is  con- 
stitutionally guaranteed  to  women.  It  is. 

Some  may  argue  that  the  principal  reason  for  this  change  has  been 
the  pendency  of  the  Equal  Rights  Amendment.  That  may  or  may  not 
be  true.  In  any  event,  it  is  largely  irrelevant.  Whatever  the  reason  for 
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our  movement  from  nothing  to  judicial  scrutiny  along  the  sexual 
equality  continuum,  the  fact  is  that  we  are  there. 

Massive  Change  or  Flexibility? 

Regardless  of  what  the  issues  might  have  been  in  the  1920s  when 
the  amendment  was  first  introduced,  in  the  1930s  when  it  passed  the 
Senate,  or  in  the  early  1970s  when  it  was  formally  proposed  by  Con- 
gress, the  central  issues  concerning  the  need  for  an  Equal  Rights 
Amendment  in  the.  1980s  are: 

1.  Whether  the  greater  need  is  another  radical,  massive  change  in 
the  constitutional  rules  dealing  with  distinctions  between  men 
and  women,  or 

2.  Whether  the  greater  need  is  for  flexibility  in  determining  what 
kinds  of  distinctions  between  men  and  women  are  really  in  our 
national  interest,  and  what  kinds  are  not. 

This  correctly  characterizes  the  issues  today  for  this  reason:  the 
only  room  left  for  a  change  so  great  as  to  warrant  a  constitutional 
amendment  is  a  change  to  an  absolutist  standard,  qualified  or  other- 
wise. If  the  Equal  Rights  Amendment  does  nothing  more  than  move 
us  along  the  continuum  from  judicial  scrutiny  to  strict  judicial  scru- 
tiny, then  the  change  is  not  worthy  of  a  constitutional  amendment.  It 
is  certainly  not  worth  the  risk  of  more  radial  change. 

The  real  issue  for  each  citizen,  therefore,  is  whether  he  or  she  feels 
that  all -or  nearly  all -governmental  distinctions  between  men  and  wo* 
men  should  be  constitutionally  eliminated.  It  is  clear  that  some  people 
would  answer  this  question  yes.  But  the  great  majority  probably  would 
answer  it  no.  Almost  none  of  those  who  testified  at  the  congressional 
hearings,  or  those  who  drafted  the  reports  recommending  congressional 
passage,  intended  such  an  extreme  result.  They  did  not  want  to  do 
away  with  virtually  all  governmental  distinctions  between  men  and  wo* 
men.  They  wanted  a  constitutional  guarantee  of  equality  for  women. 
At  the  time  there  was  none.  Toda>  there  is. 

For  those  Americans  who  share  the  view  that  we  should  lave 
some  flexibility  to  make  some  governmental  distinctions  between  men 
and  women,  another  constitutional  amendment  is  not  the  answer. 

The  second  major  purpose  asserted  by  the  proponents  in  urging 
congressional  passage  of  the  ERA  was  that  such  an  amendment  was 
needed  as  a  symbol.1  It  is  true  that  constitutional  amendments  cm 
serve  as  symbols.  The  question  is,  a  symbol  of  what?  More  specifically, 
how  firmly  should  we  freeze  the  capacity  of  our  governmental  structure 
to  react?  If  we  now  have  all  or  substantially  all  the  answers  concerning 
rhe  disrinctions  that  government  should  be  able  to  rtiakc  between  men 
and  women -particularly  if  we  are  convinced  that  there  should  be  none 
or  very  few-then  a  constitutional  amendment  is  an  appropriate  symbol^ 
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For  a  constitutional  amendment  is  the  surest  way  to  prevent  govern- 
ment from  drawing  distinctions.  If,  on  the  other  hand,  we  are  still  at 
the  stage  where  we  need  to  (eel  our  way,  committed  to  equality  in  the 
large  matters  like  employment  and  promotion  opportunity,  educational 
opportunity,  political  activity,  and  eaual  pay  for  equal  work,  but  still 
uncertain  about  such  things  as  the  draft,  combat,  and  promiscuity  in 
state  college  dormitories,  then  a  constitutional  amendment  is  the  woiJt 
possible  choice  of  a  symbol* 

Experience  Indicates  the  Need  for  Flexibility 

Many  people  have  the  perception  that,  within  the  last  few  years, 
appointments  to  federal  and  state  judgeships  and  to  important  execu- 
tive  positions  in  government  have  favored  women.  That  is,  if  the  ap- 
pointee  had  nor  been  a  woman,  someone  else  more  qualified  would 
have  been  appointed.  Some  believe  that  such  preferences  are  not  only 
fair  and  appropriate  but  necessary.  They  compensate  for  past  discrimina- 
tions  against  women  and  provide  highly  visible  role  models  for  future 
generations.  Others  take  the  view  that  whatever  mistakes  may  have 
been  made  in  the  past,  the  burden  of  the  corrective  should  not  rest 
upon  persons  in  today's  society  who  have  done  no  wrong. 

The  important  issue  is  not  whether  the  perception  is  correct,  nor 
which  side  in  the  debate  is  right.  The  real  issue  is  the  debate  itself.  It 
should  continue.  In  some  instances  treating  women  better  than  men 
with  respect  to  government  appointments  is  probably  a  good  idea,  and 
in  other  instances  it  is  not.  Moreover,  whatever  the  balance  of  relevant 
considerations  today,  whether  in  general  or  in  specific  cases,  the  balance 
probably  will  be  different  a  generation  from  now.  Neither  for  this  gen- 
oration  nor  for  those  that  will  follow  is  it  in  our  national  interest  to 
cut  off  debate  on  that  issue  by  making  unconstitutional  government's 
power  to  prefer  women. 

Regardless  of  where  we  were  ten  years  ago,  or  thirty  years  ago,  or 
a  hundred  years  ago,  today  we  are  at  the  fine-tuning  stage.  The  need  is 
for  careful  case-by-case  examination  of  whether  and  to  what  extent  men 
and  women  should  be  treated  differently.  A  constitutional  amendment, 
very  simply,  is  not  a  fine-tuning  instrument.  It  has  more  the  qualities 
of  a  sledgehammer. 

An  incident  that  occurred  during  the  period  of  my  service  in  the 
United  States. Department  of  Justice  illustrates  the  degrees  of  flexibility 
^different  sources  of  law.  A  federal  statute  prohibiting  sex  discrimina- 
tion by  schools  receiving  federal  financial  assistance  provides,  among 
Other  things,  that  its  provisions  shall  not  be  interpreted  to  prohibit  fa- 
tter-son or  mother-daughter  activities  as  long  as  there  is  reasonably 
(Comparable  opportunity  for  each.*'  In  1976  some  administrators  at  the 
Department  of  Health,  Education,  and  Welfare  decided  that  a  certain 
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school  district  was  not  in  compliance  and  determined  to  prevent  fur- 
ther fether-son  banquets  in  that  district  until  corrective  steps  weit 
taken.  The  plan  was  never  implemented-indced,  knowledge  of  its  exist- 
cnce  was  limited -because  some  senior  officials  at  the  White  House 
heard  about  it  and  brought  it  to  an  end  with  a  telephone  call. 

The  White  House  officials  who  reversed  it  considered  the  short- 
lived ban  on  father-son  school  banquets  a  silly  decision.  The  reality  is 
that  in  a  government  administered  by  human  beings,  we  have  to  accept 
the  fact  that  from  time  to  time  there  will  be  silly  decisions.  The  judi- 
ciary is  also  inhabited  by  human  beings  and  they  are  not  immune  from 
the  same  kinds  of  mistakes  that  other  human  beings  make.  In  the  cue 
of  the  father-son  banquet  decision,  the  mistake  was  easily  corrective, 
requiring  nothing  more  than  a  simple  telephone  call.  If  the  same  result 
had  been  unambiguously  written  into  the  statute,  the  corrective  would 
have  been  more  difficult,  requiring  congressional  action.  But  by  far  the 
most  inflexible  source  of  law  is  a  judicial  decision  interpreting  a  con- 
stitutional provision.  Mistakes  at  that  level  can  be  corrected  only  by  the 
death,  retirement,  or  change  of  mind  of  Supreme  Court  justices,  or  by  a 
constitujfional  amendment.  The  likelihood  of  any  of  these  is  extraor* 
dinarily/nre.  Over  the  histoiy  of  our  republic,  literally  thousands  of 
constitutional  amendments  have  been  proposed.  Excluding  the  Bill  of 
Rights;  whose  adoption  was  part  of  the  commitment  for  ratification  of 
the  Constitution,11  only  sixteen  have  been  adopted. 

Perhaps  the  best  evidence  that  we  are  closer  to  the  fine-tuning 
stage  than  to  the  major  overhaul  stage  is  provided  by  the  1980  expe- 
rience with  the  draft.  One  of  the  few  ERA  results  on  which  everyone 
agrees  is  that,  if  the  amendment  passes,  women  must  be  subject  to  the 
draft  whenever  men  are.  When  the,reinstitution  of  compulsory  military 
service  became  an  issue  in  1980,  the  companion  question  was  whether 
women  should  be  subject  to  it.  Most  of  the  resistance  was  to  drafting 
anyone,  but  a  separate  issue  was  equally  identifiable  and  almost  as 
strong:  if  there  is  a  draft,  should  women  be  included?  Leaders  of  several 
groups  supporting  the  Equal  Rights  Amendment  spoke  in  favor  of 
equal  treatment."  But  our  national  legislators- who  usually  are  a  fair 
bellwether  of  national  public  opinion -separated  the  issues  fairly  early 
in  the  debate  and  determined  that  even  if  compulsory  military  service 
were  to  be  reestablished,  it  would  not  apply  to  women.1*  Under  the 
ERA  Congress  would  not  have  had  that  choice. 

Even  as  to  one  of  the  few  ERA  consequences  on  which  everyone 
agrees,  therefore,  the  1980  draft  experience  shows  that  our  nation  is  not 
at  a  point  of  consensus.  We  are  not  ready  to  harden  the  decision  pro* 
cess  into  constitutional  concrete.  We  need  the  leeway  to  make  decisions 
on  a  case-by-case  basis  as  particular  issues- the  draft  among  them -arise 
at  different  times  and  under  different  circumstances.  Obviously  this  will 
not  be  done  in  a  constitutional  vacuum.  Always  in  the  background  is 
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the  Fourteenth  Amendment's  guarantee  that  gender-based  discrimins- 
ooo  will  be  subject  to  judicial  scrutiny. 

Of  course  there  are  still  examples  of  unfair  sexual  discrimination. 
Of  course  changes  need  to  be  made  But  they  should  be  made  with  a 
scalpel,  not  an  axe.  The  tools  for  that  kind  of  change  are  available.  In- 
deed, changes  by  scalpel  ^re  already  at  work  through  the  whole  spec- 
trum of  law,  including/  constitutional  guarantees,  statutes,  adminis- 
trative regulations,  and  ample  authority  to  enact  more  statutes  or 
administrative  regulations  as  they  are  needed. 

Adequate  legislative  authority  exists  without  an  additional  con- 
stitutional amendment.  Other  things  being  equal-particularly  if  the 
subject  matter  does  not  require  national  uniformity-the  best  unit  of 
government  to  enact  laws  is  the  smallest  unit  that  has  authority  to  do 
so.  State  and  local  governments  have  far-reaching  powers,  generally 
called  police  powers,  to  act  in  the  interest  of  the  general  welfare  of  the 
people.14  Accordingly  they  would  have  power  to  enact  any  conceivably 
necessary  law.  This  is  demonstrated  by  the  liberalization  that  has  oc- 
curred in  state  laws  during  the  decade  of  the  1970s  dealing  with  such 
subjects  as  family  law  (particularly  the  "tender  years"  doctrine  and  the 
circumstances  under  which  a  wife  may  establish  a  separate  domicile), 
and  the  adoption  of  the  equal  management  concept  in  community 
property  states." 

In  some  instances,  national  uniformity  might  be  preferred.  While 
Congress's  powers  do  not  reach  as  many  subjects  as  the  states'  police 
'  powers,1*  congressional  enactments  of  Title  VII  of  the  Gvil  Rights  Act 
and  the  Equal  Pay  Act"  demonstrate  that,  under  existing  constitutional 
authorization,  Congress  too  can  be  a  significant  force  in  making 
changes  where  changes  are  needed. 


There  is  another  cost  of  the  Equal  Rights  Amendment.  It  is  a  cost 
that  is  necessarily  involved  in  any  constitutional  amendment  limiting 
what  government  can  do,  and  particularly  what  sure  government  can 
do.  The  cost  involves  shifts  in  governmental  power.  In  the  case  of  the 
Equal  Rights  Amendment,  the  shifts  would  occur  along  two  planes. 

By  definition,  a  constitutional  amendment  which  limits  what  gov- 
ernment an  do  places  its  limitations  on  the  legislature,  within  whose 
policymaking  domain  the  power  would  otherwise  fall.  And  since  the 
interpretation  of  constitutional  amendments  is  a  judicial  function,  the 
decrease  in  legislative  power  is  accompanied  by  an  increase  in  judicial 
power.  For  example,  if  the  Equal  Rights  Amendment  were  determined 
to  prohibit  separation  of  the  sexes  in  college  dormitories,  the  courts 
would  make  that  determination  by  interpreting  the  amendment.  The 
effect  would  be  that  the  authority  to  decide  this  policy  issue  would 
shift  from  the  legislature  to  the  courts. 


Shifts  in  Governmental  Power 
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Most  of  the  laws  chat  would  be  held  unconstitutional  under  the 
ERA  aie  state  laws.  Accordingly,  governmental  power  would  shift  not 
only  from  the  legislature  to  the  judiciary,  but  also  from  the  smaller 
governmental  unit  (the  state)  to  the  larger  (the  federal  gdvcrntnent).1* 

Even  in  the  absence  of  constitutional  adjudication,  thertv  would 
probably  be  a  legislative  power  shift  from  the  states  to  the  federal  gov- 
ernment! increasing  the  policymaking  power  of  Congress  and  decreas- 
ing that  of  the  state  legislatures.  It  is  a  shift  that  would  be  accom- 
plished as  a  result  of  Section  2  of  the  amendment.  Before  1971  the 
proposed  Equal  Rights  Amendment  vested  legislative  enforcement  au\ 
thority  jointly  in  Congress  and  the  states.  In  1971  state  legislative  en- 
forcement authority  was  eliminated  in  favor  of  the  present  language  of 
Section  2,  which  states:  "Congress  shall  have  power  to  enforce,  by  ap- 
propriate legislation,  the  provisions  of  this  Article.11 

There  is  little  doubt  that  Section  2  would  shift  legislative  power 
from  the  states  to  the  Congress.  This  would  occur  even  if  Section  2 
were  interpreted,  as  some  of  the  proponents  contend,  not  to  have  affir- 
matively constricted  state  powers  in  this  area.19  The  constriction  would 
necessarily  result  from  expanded  federal  authority.  The  federal  govern- 
ment, unlike  the  states,  is  a  government  of  specific,  enumerated  powers, 
which  means  that  anything  the  federal  government  does  must  be  au- 
thorized by  some  constitutional  provision.  Within  the  sphere  of  its 
constitutionally  authorized  powers,  however,  the  supremacy  clause  of 
the  Constitution,  contained  in  Article  VI,  provides  that  federal  author* 
icy  is  supreme;  that  is,  federal  authority  takes  precedence  where  federal 
and  state  authority  conflict.  Accordingly,  expanding  the  constitutional 
bases  for  congressional  action  in  any  area  necessarily  causes  a  cone* 
sponding  reduction  of  the  powers  of  state  governments  once  Congress 
exercises  its  newly  created  constitutional  power.10 

In  the  case  of  some  constitutional  amendments,  shifts  of  govern- 
mental power  represent  costs  that  are  worth  paying  in  order  to  secure 
the  constitutional  guarantee.  And  some  people  feel  that  governmental 
power  shifts  from  the  legislature  to  the  judiciary,21  or  from  state  and 
local  governments  to  th4  national  government,  are  desirable.  The  only 
point  is  this:  for  those  who  believe  that,  other  things  being  equal,  it  is 
better  tc>  vest  governmental  power  in  smaller  units  rather  than  larger, 
#  and  in  elected  legislators  who  must  periodically  answer  to  the  people 
than  in  nonclcctcd  judges,  the  shifts  in  governmental  power  that  would 
accompany  the  Equal  Rights  Amendment  represent  another  significant 
cost. 

The  Fourteenth  Amendment  Analogy 

The  potential  dangers  of  the  Equal  Rights  Amendment  are  posed 
by  its  breadth,  its  vagueness,  and  its  uncertainty.  No  one  knows  how 
many  specific  prohibitions  are  included  or  are  not  included  within  its 
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broad,  unqualified  declaration  that  there  shall  be  no  governmental  dis- 
tinctions on  account  of  sex.  But  vagueness  is  also  a  characteristic  of  the 
Fourteenth  Amendment,  on  whose  existence  a  substantial  part  of  the 
argument  against  the  Equal  Rights  Amendment  is  based.  Is  it  not  un- 
fair and  inconsistent,  therefore,  to  build  an  argument  against  the  ERA 
on  the  combination  of  criticizing  the  vagueness  of  the  proposed  amend- 
ment while  at  the  same  time  proclaiming  the  adequacy  of  the  equal 
protection  clause  of  the  Fourteenth  Amendment? 

For  anyone  willing  to  leam  the  lessons  of  history,  experience  with 
the  Fourteenth  Amendment  provides  one  of  the  most  persuasive  lessons 
why  the  Equal  Rights  Amendment  should  not  be  adopted.  It  is  true 
that  the  Fourteenth  Amendment,  like  the  proposed  Twenty-seventh,  is 
vague.  Look  what  the  courts  have  done  with  that  vagueness.  At  one 
period  of  our  nation's  history  they  used  it  to  invalidate  a  broad  spec- 
trum of  state  laws  regulating  businesses,"  including  laws  designed  to 
protect  the  health  of  men  and  women  in  high  health-risk  employments. 
In  more  recent  times  the  same  amendment  has  been  used,  and  is  still 
being  used,  to  prevent  states  from  prohibiting  or  regulating  abortions." 
Many  people  thought  that  the  Court's  substantive  due  process  nullifica- 
tion of  governmental  economic  regulations  was  a  good  idea.  Many 
people  also  agree  with  the  Court's  abortion  decisions.  The  present  point 
as  not  whether  these  decisions  are  good  or  bad.  The  point  is  that  any- 
one who  thinks  that  a  constitutional  amendment  with  the  vagueness  of 
the  Fourteenth  or  the  proposed  Twenty-seventh  is  not  an  open  in- 
vitation, and  indeed  directive,  to  perpetual  judicial  policymaking,  is  not 
aware  of  what  the  Supreme  Court  has  been  doing  since  about  the 
1890s.14 

Docs  this  mean  that  the  Fourteenth  Amendment  should  never 
have  been  adopted?  Not  at  all.  The  Fourteenth  Amendment  brought 
about  comprehensive  changes  that  were  needed.  They  were  changes 
that  only  a  constitutional  amendment  could  achieve.  Before  the 
Fourteenth  Amendment  the  guarantees  of  the  Bill  of  Rights  were  not 
binding  on  the  states.  Aside  from  the  guarantee  of  jury  trial  and  the 
prohibition  against  ex  post  facto  laws,  state  governments  were  not  obli- 
gated to  follow  any  standards  of  fairness  in  state  criminal  proceedings. 
Due  process  of  law  was  binding  on  the  federal  government,  but  not  the 
states.  Most  important  for  present  purposes,  there  was  no  constitutional 
guarantee  of  equality  anywhere  in  Vhc  Constitution. 

The  existence  and  history  of  the  Fourteenth  Amendment  are  rele- 
vant to  the  Equal  Rights  Amendment  for  three  reasons*  First,  given  the 
fact  that  the  Constitution  contained  no  guarantee  of  equality  prior  to 
the  Fourteenth  Amendment,  the  vagueness  risk  was  worth  taking. 
Now  that  there  is  a  general  guarantee  of  equality  which  extends  to  all , 
groups,  including  women,  the  analysis  is  different.  The  vagueness  risks 
are  the  same;  the  need  is  not.  With  the  Fourteenth  Amendment's  guar- 
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anccc  of  equality  extending  to  all  people,  it  is  difficult  to  make  a  case 
for  a  separate  guarantee  of  equality  applicable  to  any  group  already  cov- 
eted by  the  equal  protection  clause.  And  if  one  particular  group  were  to 
be  singled  out  for  such  special  treatment,  it  is  bird  to  make  the  case 
that  it  should  be  a  group  that  is  not,  in  fact,  a  minority. 

Second,  the  Fourteenth  Amendment  teaches  that  the  risks  of  con- 
stitutional vagueness  are  never-ending.  Vague  amendments  constitute  a 
continuing,  open-ended  invitation  to  any  new  generation  of  federal 
judges  to  fill  their  ample  vessels  with  new  doctrine.  The  Fourteenth 
Amendment  is  particularly  instructive  in  this  regard.  The  first  radical 
venture  into  judicial  policymaking  (when  judges  substituted  their  judg* 
mem  for  thar  of  the  legislature  in  government  regulation  of  business) 
did  not  begin  until  almost  thirty  years  after  the  amendment  had  be- 
come part  of  the  Constitution."  It  was  a  venture  that  lasted  four  dec* 
ades  and  which,  within  its  particular  substantive  sphere  (economic 
regulation),  today  lies  largely  dormant.2*  Thirty  years  lar:r  the  process 
started  again,  and  it  is  continuing,  this  time  affecting  such  substantive 
matters  as  contraceptives  and  abortions.  The  subject  matter  is  different, 
but  the  process  is  not.  Neither  is  the  constitutional  amendment  under 
whose  banner  the  process  occurs. 

The  third  lesson  of  the  Fourteenth  Amendment  experience  con- 
cerns the  difficulty  of  undoing  mistakes  once  they  occur.  During  the 
economic-regulation  round  of  the  Supreme  Court's  fascination  with  • 
substantive  due  process,  the  correction  took  forty  years.  For  the  abor- 
tion round,  the  correction  has  not  yet  occurred.  MarU  u  ever  will.17 

In  the  case  of  the  Fourteenth  Amendment,  the  r&;s  were  worth 
running  because  the  need  for  massive  change  was  jr;  x.  The  changes 
were  achieved,  and  the  risks  have  proven  to  be  reaf.  But  the  risks  en- 
tailed in  the  proposed  Twenty-seventh  Amendment  art;,  not  worth  run- 
ning because  the  need  for  massive  change  is  not  great.  Indeed,  massive 
change  is  the  biggest  risk. 
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The  Constitutional  Balance 


The  mosc  compelling  argument  against  the  Equal  Rights  Amendment,  in 
my  own  view,  is  that  it  will  radically  transform  some  of  the  most  fundamental 
and  enduring  aspects  of  our  Nation's  constitutional  structure.  In  pursuit  of  a 
legal  equality  between  the  sexes  that  has  already  been  largely  achieved  under 
the  present  Constitution,  the  Equal  Rights  Amendment  would  effect  major 
changes  in  the  relationship  between  the  institutions  of  government  It  is  this 
concern  that  motivates  many  of  the  most  thoughtful  opponents  of  the  BRA,  a 
concern  that  has  generally  been  obscured  amidst  the  for  more  glamorous  and 
popular  debates  about  abortion,  women  in  the  military,  and  unisex  restroomi 

Legislative  -Judicial  Balance 

As  I  observed  earlier,  either  the  ERA  is  clear  on  its  bee  that  there  are  no 
deceptions  to  the  principle  that  men  and  women  are  always  going  to  be  treated 
in  an  identical  manner,  or  else  the  exceptions  are  going  to  be  established  on  an 
unpredictable  and  arbitrary  case-by<as?  basis  by  Federal  judges.  Either  under- 
standing of  the  ERA  creates  difficulties. 

If  the  ERA  is  construed  to  mean  something  other  than  its  most  obvious 
meaning— the  absolutely  identical  legal  treatment  of  the  sexes— then  it  is 
unclear  what  the  Amendment  means  at  all.  In  short,  there  are  no  principles 
contained  within  the  Amendment  that  provide  any  guidance  about  .what 
exceptions  are  to  be  permitted,  and  under  what  circumstances.  The  result  Is 
that  the  ERA  would  substitute  for  the  judgement  of  the  fifty  elected  State 
legislatures  the  judgement  of  a  handful  of  unelected  Federal  judges.  As  Pro- 
fessor Walter  Berns  of  the  American  Enterprise  Institute  has  observed^ 

Hie  ERA,  ir  adopted,  would  be  the  only  provision  in  the  Constitution  bestowing 
or  protecting  a  light  without  identifying  thai  right . . .  What  this  implies  Is  that  it 
Is  not  necessary  to  know  what  the  language  means  because  in  due  course  the 
courts  will  tell  us  what  It  means . . .  The  Amendment  should  be  labelled  a 
judiciary  act,  Inviting  the  courts  to  deckle  the  particular  issues  that  members  of 
CongresA  would  appear  eager  to  avoid* 


"Testimony  on  (he  Equal  Rights  Amendment  Before  the  Subcommittee  on  the  Constitution, 
Committee  on  the  Judiciary,  U.S.  Senate,  May  26, 1963.  He  further  described  this  process  as 
"treating  the  Constitution  with  contempt " 
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Issues  of  law  that  are  now  resolved  through  the  democratic,  legislative  process 
would  suddenly  be  "consiiiuiionalized"  into  issues  ultimately  to  be  resolved 
only  by  the  courts. 

In  the  guise  of  interpreting  the  meaning  of  the  Equal  Rights  Amendment, 
Federal  judges  would  be  virtually  unrestricted  in  their  ability  to  fashion 
innovative  and  creative  new  constitutional  'rights'.  If  the  Amendment  means 
something  other  than  an  absolute  equality  in  legal  treatment  between  the 
sexes,  then  it  lacks  any  semblance  of  interpretative  guidance  for  those  who  are 
primarily  empowered  to  determine  its  "true"  meaning.  Given  the  checkered 
and  confusing  legislative  history  that  has  thus  Tar  been  b»»i!:  up  around  the 
Amendment  in  Congress  and  the  State  legislatures,  who  is  to  contradict  the 
Federal  judge  who  rules  unconstitutional  virtually  any  Federal  or  State  law  that 
offends  his  own  personal  sensibilities?  Where  are  the  standards  and  the  criteria 
for  determining  which  interpretations  of  the  ERA  by  Federal  courts  are  right 
and  which  are  wrong?  There  are  no  such  standards  and  there  are  no  such 
criteria.  As  Professor  Freund  note*  in  this  regard, 

The  issue  is  the  integrity  and  responsibility  of  the  lawmaking  process  itself.3' 

Thus,  the  ERA  would  worsen  (he  increafingly  prevalent  situation  under 
which  the  Federal  courts  have  taken  unto  themselves  (or  been  delegate  J) 
powers  and  authorities  that  have  traditionally  belonged  to  other  more  accoun- 
table branches  and  levels  of  government.  The  members  of  the  Federal  judici- 
ary—who serve  lifetime  appointments  and  who  tend  almost  uniformly  to  be 
upper  middle  class  attorneys— have  become  responsible  for  policy-making 
decisions  in  a  growing  number  of  areas  that  were  formerly  reserved  for  the 
more  representative  bodies  of  government.  As  one  commentary  has  observed, 

It  is  an  open  secret  that  most  major  social  reforms  of  the  last  generation  have 
been  accomplished  by  the  judiciary  In  what  amounts  to  a  cloverleaf  of  Damascus 
Roads,  the  Supreme  Court  has  declared  unconstitutional  such  previously  accepted 
practices  jls  capital  punishment  and  school  prayer  and  has  unilaterally  effected 
one  man,  one  vote  state  legislative  apportionment,  affirmative  anion  abortion  on 
demand,  and  the  abolition  of  residency  laws  for  welfare  eligibility  * 

It  lias  hwn  the  Federal  judiciary  that  has  made  many  of  the  most  important 
public  policy  decisions  of  the  past  two  decades,  not  the  Congress  and  not  the 

Suit  legislatures. 


*>reund.  The  Equal  Rights  Amendment  is  Not  the  Way,  6  Harv  Civil  Rights-Civil  Liberties  L 
Rev  2U  2*2  (ITi) 

"llrimelmv  and  Markman.  Supreme  Irony,  Harper's,  October  1981,  16  See  Ginsburg,  Sex 
Iqualih  and  the  (.<  institution,  SiTulane I.  Rev  4SI,474(1978)("ERAatamlnimum  should  relieve 
the  Supreme  Courts  anxiety  expressed  by  Justice  Powell  in  his  Frontivro  opinion,  namely  the 
lit  .itam  m  to  shape  new  constitutional  din  trine  without  a  linn  root  for  that  doctrine  in  the  Nations 
fundamental  instrument  of  government  ).  Ginsburg.  lets  Have  the  ERA  As  A  Signal,  63  AHA  J  70 
llT"  i  <  I  RA  as  i  signal  t< » Supreme  Quirt  to  "articulate  general  principles"  and  develop  a  "coherent 
■  •pinion  pattern'  ) 
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Most  of  these  judicially-made  laws  and  fx>licies  have  been  created,  not  as  a 
result  of  the  clear  language  of  the  Constitution  or  through  an  understanding  of 
the  intent  of  its  drafters,  but  through  the  "interpretation"  of  provisions  of  the 
Constitution  that  suffer  from  some  of  the  same  problems  of  vagueness  as  the 
Equal  Rights  Amendment.  It  is  unclear  to  me  why  anyone  who  is  committed  to 
the  principle  of  self-rule  and  popular  government  would  wish  to  further 
accelerate  this  process  Why  would  they  wish  to  entrust  greater  decision- 
making authority  in  unelected  and  unaccountable  judges  and  reduced  au- 
thority in  elected  and  accountable  legislators?  This  would  be  an  almost  certain 
result  of  passage  of  the  Equal  Rights  Amendment. 

Federal'State  Balance 

While  the  Equal  Rights  Amendment  will  almost  certainlv  have  a  significant 
impact  upon  the  "separation  of  powers"  between  the  judicial  and  legislative 
branches  of  government,  equally  disturbing  is  its  likely  impact  upon  the 
constitutional  "division  of  powers"  between  the  States  and  the  Federal  govern- 
ment. U.S.  Solicitor  General  Rex  Lee  has  stated,  for  example,  that  if  the  ERA  is 
ratified, 

there  is  little  doubt  that  |it|  would  shift  legislative  power  from  the  States  to  the 
Congress.*' 

What  Dean  Lee  alludes  to  is  that  the  ERA  will  result  not  only  in  sharply 
enhanced  authority  for  the  Federal  courts,  but  will  lead  to  greater  legislative 
powers  as  well  in  the  U.S.  Congress  at  the  expense  of  those  currently  possessed 
by  the  State  legislatures. 

The  key  to  understanding  the  full  scope  of  Federal  authority  contained  in 
the  ERA  is  an  understanding  of  its  much  overlooked  section  2.  This  section 
reads, 

The  Congress  shall  have  the  power  to  enforce  by  appropriate  legislation  the 
provisions  of  this  Article 

This  provision  is  nearly  identical  to  so-called  "enforcement"  or  "enabling" 
clauses  in  other  amendments  to  the  Constitution,  including  the  Thirteenth 
Amendment  (slavery),  the  Fourteenth  Amendment  ("due  process"  and  "equal 
protection"),  and  Fifteenth  Amendment  (voting  rights). 

What  the  "enforcement"  clause  of  the  ERA  does  is  to  accord  Congress 
legislative  authority  over  the  entire  range  of  issues  within  the  scope  of  the 
Amendment  As  described  by  one  of  the  architects  of  the  ERA.  Congresswoman 
Martha  Griffiths,  "the  intent  of  section  2,  is  to  make  State  laws  'uniform'"** 


"Lee.  A  Lawyer  Looks  at  the  Equal  Rights  Amendment  ( Brigham  Young  University-  press.  19WX) 

"Testimony  before  the  Missouri  Mouse  of  Representatives  on  the  Equal  Rights  Amendment 
January  2H.  197^  ti  is  interesting  to  note  that,  until  1970.  the  enforcement  clause  of  section  2  read 
differently  Prior  to  that  time,  enforcement  authority  was  not  concentrated  solely  within  Congress 
but  accorded  u.  both  Congress  and  the  States  "within  their  respective  jurisdictions  "  See  senate 
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Under  section  2,  Congress  could  effect  national  legislation  in  countless  areas  in 
which  it  currently  lacks  authority  and  override  the  considered  decisions  of  all 
fifty  State  legislatures.  Professor  Phillip  Kurland  has  testified  that. 

An  Equal  Rights  Amendment  would  be  more  important  for  iu  enabling  clause 
than  for  Us  direct  substantive  effect* 

Under  the  ERA,  for  t^^pi*.  the  Congress  rould  venture  Into  such  new 
*  reas  as  setting  alimony  policies  for  the  States,  rewriting  State  laws  on  rape  and 
prostitution,  establishing  new  policies  on  casualty  and  life  iasurance,  imposing 
new  l;;bor  laws  on  the  States,  and  so  forth.  In  each  of  these  areas,  traditionally 
the  prerogative  of  the  States,  Congress  would  be  empowered  by  the  ERA  to  set 
forth  uniform,  Federal  standards  in  the  name  of  "enforcing"  the  Equal  Rights 
Amendment.  In  each  of  these  areas,  the  values  of  State  and  local  diversity,  and 


In  order  to  folly  understand  the  significance  of  the  "enforcement" 
clause  in  the  ERA  (section  2X  it  is  necessary  to  understand  the 
Supreme  Court  case  of  Katzmtbacb  u  Morgan*  in  which  the  Court 
interpreted  the  extent  of  Federal  authority  under  an  identical  provi- 
sion of  the  Fourteenth  Amendment. 

In  Katzertbacb,  the  Court  made  clear  that  this  provision  does  not 
merely  give  Congress  the  authority  to  er^nqr  those  lights  which  are 
already  understood  to  exist  in  the  basic  provisions  of  the  Fourteenth 
Amendment,  but  gives  the  authority  to  define  those  rights  as  well  In 
light  of  the  vagueness  of  the  Fourteenth  Amendment,  this  gives 
Congress  the  expansive  authority  to  define  "due  process"  or  "equal 
protection"  and  obligate  the  States  to  abitfe  by  these  definitions. 

The  same  would  be  true  about  the  "enforcement"  clause  of  the  ERA 
Congress  would  not  be  limited  to  "enforcing"  rights  against  the 
States  that  had  already  been  established  by  the  courts,  but  would  be 
able  to  define,  in  the  first  place,  such  rights  and  retire  State  laws  to 
be  consistent.  Congress  could  effectively  nullify  provisions  of  the 
Constitution  which  confer  primary  power  upon  the  States. 


1  3H4  US  641  (1966 >  Sew  aUo  Bun.  Miranda  and  Title  II  A  Morganatic  Marriage, 
1Y69  Sup  Q  Review  fll.133.  Browne.  Congrewional  Enforcement  Power  Voter  the 
ftmrteenth  Amendment,  55  Denver  L  Rev  417  (1978) 


Kfltzenbtch  *  Morgan 


"House  Hearings  at  504 
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the  benefits  of  Slate  and  local  legal  experimentation,  would  be  replaced  by  a 
single  Federal  law  'imposed  upon  the  fifty  States. 

One  ERA  proponent,  Anita  Miller,  the  former  Chairwoman  of  the  Califor- 
nia Commission  on  the  Status  of  Women,  was  not  far  from  the  mark  in 
describing  the  ERA  as, 

che  single  most  significant  event  of  this  century      It  will  bring  about  a 
dimension  of  change  greater  than  ever  before.  ** 

At  least  in  the  area  of  constitutional  structure,  this  may  well  be  true.  Perhaps  as 
much  as  any  other  constitutional  amendment  in  history,  the  ERA  has  the 
potential  to  centralize  and  concentrate  governmental  authority  in  the  Federal 
government  and  to  reduce  the  States  to  little  more  than  an  administrative  arm 
of  the  legislators  and  bureaucrats  in  Washington. 

Former  United  States  Senator  Sam  Ervin  has  said  in  this  regard, 

Section  2  of  the  ERA.  .  will  come  near  to  abolishing  the  States  of  the  Union  as 
viable  governmental  bodies,    it  will  virtually  reduce  the  Suits  of  this  Union  to 
meaningless  zeros  on  the  Nation*  map  by  transferring  virtually  all  of  the 
legislative  power  of  government  from  the  States  to  Congress/5 

As  a  result  then  of  section  2,  both  Congress  and  the  Federal  Courts  would 
be  authorized  to  use  the  vague  provisions  of  the  ERA  as  a  mandate  for  the 
establishment  of  new  rights  that  would  affect  virtually  every  area  of  State  law. 
Thus,  the  most  certain  impact  of  the  ERA*  regardless  of  who  takes  the  primary 
role  in  this  process  of  "interpretation",  is  that  government  responsibilities  will 
be  taken  from  the  States  and  shifted  in  the  direction  of  Washington,  Whether 
these  responsibilities  are  vested  in  the  Congress  or  in  the  Federal  courts,  it  is 
certain  that  they  will  be  vested  in  institutions  of  government  that  are  further 
removed  from  the  individual  citizen  and  less  likely  to  be  directly  accountable 
to  his  or  her  desires.44 


UT>*  Los  Angles  Times,  March  I.  1974  at  1 

"Testimony  of  Senator  Ervin  on  the  Equal  Rights  Amendment  before  the  North  Carolina 
General  Assembly,  March  1, 1977;  see  also  Pitschke.  The  Case  Against  the  Proposed  Twenty  Seventh 
Amendment,  Congre.vslonal  Record.  August  14, 1978,  E4S52;  Strong,  Contribution  of  the  ERA  lo 
Constitutional  Exegesis,  14  Ga  L  Rev  389,  418-34  (1980) 

"See  Minority  Views  of  U  S.  Rep  Kdward  Hutchinson.  House  Report  at  14  ("will  transfer  the 
power  to  determine  public  policy  out  of  the  legislative  branch  of  government,  the  branch  most 
directly  responsive  to  the  public  will,  and  place  It  in  the  Judiciary,  the  branch  least  responsive  .  "X 
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ERAi  The  Constitutional  Impact 
^^^^^^    ~  \     Federal  Count 

Authority  will  be  shifted  from  State  and  national  legislatures  as  the 
ERA  'constkuttonallzes"  areas  qf  law  that  were  formerly  within  the 
scope  of  legislative  Judgement,  Mattm  that  were  formerly  those  of 
legislative  discretion  will  now  be  those  of  judicial  "Interpretation" 
The  vagueness  of  the  ERA  will  accord  Federal  courts  great  discretion 
to  set  policy  in  the  guise  of  "interpretation"  of  the  Amendment  > 

Sfctfe  Legislatures  a  Congress 

Authority  will  be  shifted  from  the  State  legislatures  to  the  Federal 
legislature  (Congress)  because  of  section  2  of  the  ERA  which  gives 
Congress  foil  authority  to  enforce  (and  define)  Its  provisions  and  set 
national  standards  in  numerous  areas  in  which  it  currently  lacks 
legislative  authority 
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e  e  e  e  e  e  e 

OOMCLUSlOjj 

During  the  thirteen  yeer  period  between  1971  end  the  preeeot,  prograaa  hee 
been  aede  toward  achieving  clarity  end  conaletency  in  the  aree  of  aex  dlecrlain* 
at  ion  lew.    Under  the  equal  protection  clauaa,  the  Court  hee  done  euch  to  allelo- 
eta  the  dlvlelon  that  pervaded  the  Court  before  Creig  ¥»  ioran,  between  thoee  who 
who  thought  ee*  wee  e  euepect  cleee,  glallar  to  raca,  end  thoee  who  believed  it 
ehould  be  accorded  a  leaaar  etandard  of  review.    Thua,  Craig  wee  e  landaark  dr* 
clelon  for  tha  Court  in  tha  aree  of  ee.ua  1  protection  end  gender  dlecrlalnetlon  ee 
it  clarified  the  Court' a  poeltlon  that  eex  cleealf icatlone  would  be  aubjact  to  en 
intareedlata  level  of  acrutluy*    However,  it  le  arguabla  that  aoae  uncertainty  may 
atlll  esiet  on  the  Court,  ee  Jeetlce  0V  Connor  euggaated  in  Hogan' ■ t%  yeere  efter 
Uie  Crolg  declalon.  that  the  Court  nay  yet  declere  aax  a  euepect  cleeelflcetioo. 
At  thle  writing!  thare  hee  been  no  Indication  that  tha  Court  will  do  eo,  thue 
leaving  the  loteraedlete  etenderd  of  Crelg  intact  • 

After  Crolfj  the  Court  in  auboequaut  declelone  atteapted  to  clarify  tha 
enalyele  na<  eeeery  under  tha  interaediate  eubeteatlel  relatlonehlp  taet.  terly 
ceeee  involving  gender  dlecrlalnetlon  end  the  Social  Security  Act  ere  releveot 
to  the  two  cone apt a  of  upholding  aaelioratlve  laglalatlon,  end  rejecting  lagia- 
letlon  beeed  on  outaoded  itereotypee.    Wabeter  and  Cold f orb,  two  Social  Security 
declelone!  are  algnlf leant  becauae  of  tha  way  the  Court  viewed  the  dleparate 
treetaeot  in  aech  caee.    in  Wabater,  the  Court  held  that  where  there  le  dleperete 
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crittMnt  of  the  him  aa  a  reeult  of  legleletlon  directly  addreeelng  discrimina- 
tion (which  alto  aervee  to  remedy  it)  auch  a  provision  la  constitutional  at  laaat 
aa  an  interim  meaeure.    In  Coldfarb,  bacauaa  (ha  dlaparata  treetmont  of  tha  soxao 
was  regarded  by  tha  Court  to  ba  tha  by-product  of  traditional  atereotypss  and 
waa  not  apaclflcaily  aimed  at  redraeelng  paat  Injuetlcee,  tha  Court  ragorded 
auch  unequal  trjataaot  baaad  on  aas  to  ba  unconati tut tonal.    After  wabatar  and 
Coldfarb.  It  waa  claar  that  tha  Court  waa  raluctant  to  uphold  any  gander  classi- 
fication unlaaa  Ita  purpoaa  waa  ameliorative  ♦ 

Orr  y.  Orr  ralnforcad  tha  Court 'a  position  atatad  In  Wabatar.    Tha  holding  In 
Orr  prohibit ad  d leer imlnat ion  baaad  on  traditional  ataraotypaa  In  tha  context  of 
alimony  obligations  upon  divorce.    Bacauaa  tha  Court  lo  Orr  would  not  allow  ali- 
mony obligations  to  ba  imposed  on  husbands  and  not  wi waa,  It  deaonatratsd  that  tha 
intermedlsts  standard  of  review  waa  tha  aame  ragardlaaa  of  whsthsr  woman  or  asn 
wars  disadvantaged  by  tha  classification*   Also  In  tha  f sally  law  contast ,  tha 
Court  dacldad  Caban  and  Partisan    Tha  Court  Ha  Id  In  both  of  thass  caaaa  that  ana 
and  wonan  wars  not  similarly  sltuatad  bacauaa  of  tha  differing  nature  of  their 
parental  role.  Psrhaa  and  Caban  ralnforcad  aa  essential  element  of  the  substantial 
relationship  test  thet  aaa  and  woven  Bust  be  sieilarly  situated  In  order  for  the 
class if lest Ion  to  ba  challenged* 

The  Court  also  ssttlsd  another  aspect  of  gander  discrimination  law  during 
1979.    In  Faonoy.  It  refueed  to  etrlke  down  a  facially  neutral  law  which  had  a 
dlecrlalnstory  sf feet  on  women  becauss  dlscrlmlnstory  motive  or  Intent  waa  not 
shown.    Ths  Court  held  thet  dlscrlmlnstory  motive  or  intent  must  be  shown  In  oox 
d'ecr imlnat Ion  ceeee  ee  it  ie  in  other  ereee  under  the  equal  protection  cleuee 
in  order  to  eeteblleh  e  prima  fads  esse* 
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Up  until  1980,  the  Court  had  at  tlmae  Implied  that  benign  claeolf i cat lone 
(i.e.  claaalf tcatlona  benefiting  vouen)  would  be  eubjnct  to  leeaer  ecrutlny 
than  othar  claaalf Icat loot*    However  In  Wonglor  tha  Court  took  a  lira  position 
chat  tha  eubetantlal  relationship  taat  ahould  ba  uaad  In  all  gender  dlacrlalaa- 
tloo  caaaa  without  regard  to  whoa  tha  claaalf lea t loo  benefite.    Thue,  af tar 
Wnnnlnr  tha  Court  had  raachad  a  cartaln  level  of  atablllty  in  tha  gender  dlecrlmr 
1 nation  araa  under  tha  equal  protection  clmtaa. 

Tha  daclalona  during  tha  next  tarn  aaanad  co  ratrnat  froa)  tha  flrn  poaltlon 
taken  in  Weaglor.   Tha  Court  uaad  language  during  tha  1980  Tarn  that  did  not  have 
tha  atraagth  and  forca  of  that  uaad  In  tha  Wen  tier  case.    In  Michael  H.  nod 
toother,  it  rulod  that  tha  melee  and  fanalaa  levolved  vara  not  elmllarly  situated, 
thua  tha  claaalf  Icatlooa  vara  validated. 

Tha  Court  in  1982  aecldnd  lagan,  thn  lnat  gandar  discrimination  daclalon  bnand 
on  aqual  protection  grounda  at  thla  writing*    In  Hogan,  tha  Court  wan  concamod 
with  tha  una  of  a  bonlgn  or  remedial  pwrpoan  aa  a  pretext,  while  actually  rein- 
forcing traditional  etereotypee.    Io  an  attempt  to  remedy  t hie  problem,  the  Court 
held  that  n  rcmedlel  purpoee  la  only  valid  If  tha  gander  benefited  by  thle  action 
wee  actually  dleedvantoged  by  thn  claaalf Ice tloo  In  tha  peat*  Mnjgg  llluetretee 
tha  Court 'a  conatant  nwnraneee  of  tha  different  weye  In  which  traditional  etereo- 
typee were  at 111  perpetuated. 

The  gandar  d  leer  lalnet  ion  caeee  decided  under  Title  VIZ  of  the  Civil  ftlghte 
Act  of  1964  underwent  n  different  analyele  from  that  uaed  under  the  equnl  pro- 
tection cleuee.    The  Court  in  grlggs  decided  for  the  flret  tine  thnt  advaree 
impact  waa  enough  to  uki  out  e  prima  fade  caae  under  Title  VII.    In  Dot  hard, 
it  indicated  that  the  ruling  in  grlggs  pertnined  to  gender  aa  wall  aa  race. 
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Significant  daclaloaa  uodar  Titia  VII  hm  baa*  randarad  wicb  raapact  to 
aqual  pay,  paaaloao  and  pragnaacy.    Ia  tha  oaual  p*v  um  guothar  wada  it  cloar 
CMC  valid  clilai  of  a ax-baa ad  waga  dlacrlalnatloo  could  bo  aada  daaplta  tha 
focc  choc  voloo  oftd  foooXoo  involvod  hod  dlf foroot  jooo  if  choro  woo  ovidooco 
of  latoncional  diacriaioaticn.    towovar,  it  rosoiao  an  opon  ouaatloa  vhathor 
o  couoo  of  octioa  could  ho  ototod  whan  ooo  aax'a  lovar  wagaa  woro  not  attrlb- 
utoblo  to  intontlonol  dlocrlalaotlan. 

Ia  tho  coocoito  of  poaoloa  and  inauranca,  cho  Court  oxoalnod  a  altuatloa  ia 
which  voaaa  hod  co  coot ri but*  aoro  than  alallarly  altuatad  aalaa  co  obtola  cho 
mm  bonoflca  upoa  rotlroaant  (Haaaart)  aad  aaothor  oltuatlon  in  which  voaoo  ro- 
colvod  aaallar  annuity  payaaata  thar»  aaa  lo  o  doforrod  conpanaatloa  plan. 
(Morrla)  •  tho  Hanhart  dacialon  ootobliohod  choc  nandatory  unooual  poooloa  cootrl- 
butlono  by  ooployooo  co  oa  ooployor  aponaorod  or  adaialotorod  rotiroaoot  prograa, 
vlolatad  Tlclo  VII*    Ia  Morrio,  cho  Court  hold  choc  oaployoro  bo  roquirod  co 
Croat  ooployooo  aa  ladlvlduala,  a  pacifically  rajactlng  tho  gooaralltatloaa  baaad 
oa  group  axporloncoa.   Koroovor ,  aaployoro  could  aoc  oacapa  liability  for  cha 
dlactflaloacioa  oa  cho  thoory  choc  cho  laoaraaco  coapaaioo  aara  cha  actual  uaara 

O 

of  cha  aax-baaad  tablaa*    Tho  Court  alao  found  it  irrolovant  vhathar  a  plao  waa 
voluntary  or  aandatory.    Tho  chruac  of  lorrla  and  Haahart  una  that  aaployara  auat 
coaaldar  aaployooo  oa  aa  individual  baa la  aad  charafora  vara  aoc  parol t tod  co  uaa 
aax-baaad  actuarial  tablao  la  cha  paaoioa  or  inouranca  contoxta. 

Io  cha  prognancy  araa  thara  haa  booa  oaa  Sup root  Court  docioloa  olaco  cha 
adoption  of  cho  Pragnaccy  Oloc  rial  not  ion  Act  of  1970.    Thlo  caaav  Hawport  gaga 
Shipbuilding,  ia  aignif leant  bacauaa  of  ico  intorpratatlon  that  cha  frognoncy  Dia- 
crialnacion  Act  appliaa  Co  cho  dopondonco  of  both  aala  and  foaala  aaployaaa  who 
ara  dlacrlalnacad  againac  • 
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The  Court  In  Interpreting  Title  IX  of  the  Education  Aaendaonto  of  1972  hee 
clarified  aany  laauaa  eeeocleted  with  Chit  avenue  for  gender  discrimination  liti- 
gation.   Aftar  Cannon,  thara  vu  no  quaatlon  that  a  prlvata  right  of  action  could 
ba  laplled  undar  Tit la  IX,  and  Worth  Ha van  loacd  of  Education  reeoved  any  doubt 
that  Tit la  IX  covarad  eaployoeo  *■  vail  aa  atudanta  of  a  achool. 

Tha  aoot  algnlf  leant  caaa  in  tha  Tit  la  IX  araa  racantly  wee  Crova  City.  Tha 
Court  in  Crova  City  appllad  a  vary  narrow  raadlng  of  Tltla  IX'a  anforcaaant  aech- 
anlaa.    Tha  Court  opoclflcelly  hrld  that  tha  taralnatlon  of  fadaral  aonay  aa  a 
aaana  of  to forcing  Tltla  IX  raachad  only  tha  aptclflc  prograa  or  activity  recelv- 
ing  tha  fadaral  funda  and  not  tha  antlra  luatltutlon.    Tha  lapact  of  thla  daclolon, 
la  unclaar  but  could  poaalbly  raault  In  Congraaa  taking  laglalatlva  action  to 
aaend  Tltla  IX  to  clarify  thla  atatuto'o  covoraga  and  anforcaaant  provlalooa. 

Tha  aoat  racant  caaaa  dacldad  by  tha  Supraaa  Court,  Shall  and  Heckler,  ara 
algnlflcant  bacauaa  of  thalr  holdlnga  with  regard  to  tha  procedural  aapacta  of 
bringing  a  Tltla  VII  gander  dlacrlalnatlon  ault.    Thaaa  two  caaaa  llluatrata 
tha  Court'o  Intention  to  keep  accaea  to  tha  Court  clear  froa  procedural  barriara 
placed  in  tha  way  of  worthwhile  clalmf  In  tha  aex  dlacrlalnatlon  contest* 

In  ouaaary,  over  the  leet  thirteen  yeere  the  Supraaa  Court  hee  aada  algnl- 
flcant prograee  In  the  area  of  gender  dlacrlalnatlon*    Tha  Court  will  eleo  be 
hearing  and  deciding  nor*  caeee  In  the  future.    At  tha  date  of  thle  writing,  the 
Court  hee  already  agreed  to  heer  e  Title  VII  ceee  during  ite  upcoalng  1984  Tort), 
the  Beoaeaer  Clt/  ceaa.    While  the  Court  hee  reeolved  nuaeroue  queetlone  concern" 
ing  uender- booed  dlocrlulnotloa  law  in  tha  poet,  there  era  at  ill  probleea  availing 
future  consideration,  e.g.  whether  the  Court' e  interpratetlon  of  "coaparoblo  worth' 
preaente  e  cognisable  cauee  of  action  undar  Title  VII  abaent  proof  of  intent  to 
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diacrlalnata .  Tha  cooalda ration  of  thla  and  othar  laauaa  In  tho  futura  will  add 
to  tha  body  of  law  chat  haa  baao  davaloplnj  with  raapact  to  aax-baaad  dlaerltUa- 


tion. 


Laglalatlva  Attornay 
Aaarlcaa  Lav  Dlvlaloa 
Aufuat,  1*M 
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TO  i 

i 
i 

fKON      i  Aaarlcaa  U»  Dlvlalon 

SUBJECT  i  S*pr*M  Court  DmIiImi  Applying  Equal  Protactloa  Clauaa  to 
Saa  Classifications 

Tha  14  tb  AMMmt  provldaa  that .  aa  Stata  aay  "daoy  to  My  aaraoa  wlthla 
Ita  Jurisdiction  tte  asjual  protection  of  tha  lava*"  Valla  tha  Fifth  Aaamdaaat, 
uoica  blada  tha  Padaral  Gavaraaaat,  caatalaa  aa  aspraaa  aqua!  protactloa  clauaa, 
tha  Swarm  Court  haa  hold  that  ita  proscription  ogolaat  daaylag  aay  aaraoa 
"Ufa,  Ubarty  or  proaarty,  without  doa  procaaa  of  law"  lacarporataa  aa  aaual  * 
protactloa  prlaclpla  that,  la  anat  caaaa,  raqolraa  tha  National  Govaraaant  to* 
obsarvo  tha  aaaa  atrlctaraa  oa  claaaificatioo  and  discrimination  that  tha  Stataa 
aaat  follow.   E.g.,  Walabargar  a.  Wlasaafald.  420  U.S.  63a,  430  a.  2  (1973)» 
Sacblay  v.  Jalao,  424  U.S.  1,  93  (1*74). 

"Tha  Poartoonth  Aaandsant  aajolna  ctha  annual  protaetloa  of  tha  Iowa,9  and 
Iowa  ara  not  ^abstract  propoaltlona."   Juatlca  Frankfurtar  onea  wrota.  "Thay 
do  not  ralata  to  abatract  unlta,  A,l,  and  C,  hot  ara  axpraaalona  of  policy 
arlalna  oat  of  apaelf  1c  difficultly,  oddraaaad  to  tha  attainment  of  apaelflc 
anda  by  tha  uaa  of  apaelflc  raaadlaa.    Tha  Constitution  doaa  not  raqulra  thlnga 
which  ara  dlffaraat  In  fact  or  opinion  to  ba  traatad  la  lav  aa  though  thay 
warn  tha  aaaa."   Tlanar  a.  Tama,  310  U.S.  1*1  •  1*7  (1940).   Tha  aara  fact 
of  classification  will  not  void  lagltlatloo,  than,  bacauaa  in  tha  axarclaa  of 
Ita  powara  a  laglalatura  haa  conaldarabla  dlacratlon  la  racognlalng  tha  dif- 
farancaa  batwaao  and  among  paraooa  and  altuatloaa.    "Claaa  laglalatlon,  dio~ 
criminating  again it  aona  and  favoring  othara,  la  prohibit ad t  but  laglalatlon 
which,  in  carrying  out  a  public  purpoaa,  la  llaltad  la  Ita  application,  If 
within  tha  aphara  of  Ita  operation  it  af facta  alika  all  par aona  alallarly 
altuatad,  la  not  within  tha  aaandmant."   larblar  v.  Connolly,  113  U.S.  27,  32 
(1885).   Or,  aora  succinctly,  "atatutaa  craata  mar.y  claaalf  Ic'atlona  which  do 
not  daay  aqual  protactlont  It  la  only  *  invidious  dlacrlnlnatlon9  which  offanda 
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ton  Ceootltutloa.*  Fertueon  *.  fiaia,  372  U.S.  72*,  732  (1H3). 

locogaitlou  of  the  feet  toot         protection  eeee  not  deny  the  right  of 
cleeelflcatlou,  lowm,  leaee  to  tin  »rt  difficult  junction  of  how  it  lo 
that  •  court  aiey  doteruluo  whether  •  cleeelf  icatloo  is  proper  or  loproper, 
whether,  to  etetc  It  la  traditional  tons,  o  cleeetfleatloa  coaetltutee  in- 
vldlouo  discrimination.   Boy  to  tola  determination  is  tbo  usual  preeuuptlon 
of  constitutionality  which  •  court  accords  to  legleictlve  eod  adalniet retire 
action,  eepeclslly  tho  deference  •  court  owes  to  tho  lsglsletlvs  branch. 
Tho  Suprsue  Court  ••rly  adopts*  tha  "rational  baala"  teet,  under  which  ao 
loot  ao  o  claeclflcetloa  haa  any  raaaoaahlo  baala  whatever,  aa  long  ao  it  lo 
aot  wholly  arbitrary,  tho  Court  will  find  no  violation  of  newel  protection. 
There  ara  actually  two  different  forauletloue  of  tho  rational  baala  taat, 
ono  deriving  froo  Llndeley  v.  natural  Carbonic  gee  Co..  220  U.S.  01  (1911), 
which  la  ao  extremely  doforaatlal  that  hardly  anything  would  fall  to  eurvlve 
a  challenge,  and  tho  othor  from  loyeter  Guano  Co,  v.  Virginia,  253  U.S.  412 
(1920),  which,  though  dafaraatlal,  rs tains  to  tha  courts  aono  dagrao  of 
scrutiny  over  tha  cleeelf lent ton.   Over  tho  year a,  ana  or  tha  othar  taat  haa 
boon  utillitd  by  tha  Court,  and  tha  preaeot  Court  la  closely  and  Inconclusively 
divided  with  raapact  to  which  to  apply.   Coopara  United  Stotoo  xallroaa'  Satire- 
nont  id.  v.  frits,,  449  U.S.  166  (1980),  with  Schwa lk a r  v.  Wilson.  430  U.S.  221 
(1980;  and  aaa  City  of  Maaaulta  v.  Aleddln'o  Cast  Is.  433  U.S.  283,  294  (1982), 
WfYo\V  196^297-  (Just lea  White),  301-302  (Juatlca  Powall). 

In  any  event,  tha  t    r.  la  gaoarally  atatad  to  tha  affact  that  aa  long  oa 
M  class mcirtlbh  la  rationally  ralatad  to  oona  lagltlnata  or  permleelblt  govern*- 
WifinMrflf,  than  tha  claaalflcation  will  eurvlve  equal  protactlon  attack. 
'Unlng  this'  taat",  tha  Court  had  auatalnad  claaalflcation  which  had  an  edvsrse 
lopact  upon  wonan.    E.g.,  Goaaaart  v.  Clesry,  333  U.S.  464  (1948)(bar  on  wonao 
**  bsrtsodsrs ,  except  for  tha  wlvaa  or  daughtara  of  nalt  ownara);  Hoyt  v.  Florida. 
368  U.S.  37  ( 1961 )( law  raqulrad  Jury  ssrvlcs  of  nao  but  gave  wonan  option  to 
'♦•erve-6Y*not)r~Vhen  in  teed  v.  Reed,  404  U.S.  71  (1971),  tha  Court  for  tha 
flrat  tins  hald  Invalid  a  aaa  claaalflcation  it  purported  to  rely  on  the  rational 
baala  taat,  but  aany  eew  in  tha  opinion  eooethlng  a  little  laee  deferentlel. 

 Although  it  wee  long  in  stating  tha  teet  explicitly,  tha  Court  hee  developed 

a  etrlct  etenderd  of  review  when  racial  cleeelf lcetlone  are  in  leeue.    Loving  v. 
Virginia,  388  U.S.  1,  11  (1967).    Thue,  whan  govomnant  cleeelf  lee  on  the  baala 
of  a  "euepect"  etenderd  (or  when  it  cleeelf lee  with  regard  to  a  "fundamental" 
lntereet),  it  nuet  Juetlfy  thoee  clssslf lcetions  by  shoving  a  compelling  lntereet 
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nacaaaltatlng  ths  action  aitd  thst  ths  distinction!  are  necssssry  tt>  icrsktr  the 
purport  eought  to  be  furthered.    Sse  Sin  Antonio  Independent  School  Matties  v. 
Rodriguez,  411  U.S.  1  (1973).    Even  whan  ■  rsclal  claaalf icstion  U  voari, 
however,  there  nay  be  the  requisite  ehowlng  to  euataln  it.    Lea  v.  tteehlagtou, 
390  U.S.  333  ( 1968 Hpreeervet Ion  of  discipline  end  order  In  a  jell  xi*hi  Justify 
reciel  segregation  If  ehown  to  be  neceeeary). 

In  recent  yeere,  the  Supreme  Court  hee  edopted  en  "Intermediate?*  eiaamard 
for  certein  claeelf icatione,  one  leee  deferential  then  the  retlonel  ta.fi*  taut 
end  one  lere  etrlct  (end  one  laee  fetel)  then  the  "suspect  daee-fwulaaeeral 
intereet"  teet.    Actually,  there  may  be  e  range  of  Intermediate  tsttm,  jsdgiaa, 
fro*  the  opinione  deellng  wit*,  cleeelf Icatione  on  the  baele  of  ssx,  aUanafa, 
and  illegitimacy.    Thus,  eex  cleeelf Icetloos  must,  in  order  to  wlttuMrt  con- 
stitutions! rhellenge,  "eerve  laportent  governmental  objectlvee  end  nuet  be 
eubitantielly  related  to  s<  hlaveaant  of  thoee  objectlvee."    Craig,  v.  Borso, 
429  U.S.  190,  19:  (1976);  Mississippi  Unlvarelty  for  Woaen  v.  Hogan.  102  S«  Ct. 
3331,  3337  (1982).    Four  Jueticee,  In  Front lero  v.  Rlcherdaon.  411  U.S.  677 
(1973),  were  prepered  to  hold  eex  a  euepect  cleeelf Icatlont  three  Jueticee  de- 
clined on  the  baele  that  such  e  holding  wae  premature  ee  long  ae  the  Equal 
Rlghle  Amendment  wee  pending  end  In  eny  event  they  thought  the  cleetlflcetlon 

et  iBBue  felled  the  retlonel  baala  teet.    An  eighth  Juetlce  vjced  to  etrlke 

■ 

down  the  cleeelf icatlon  without  explicitly  etetlng  a  teet  end  the  ninth 
Jueiice  dieeented.    In  her  "pinion  for  the  Court  In  Mleeleelppl  Unlverelty 
for  Woaen  v.  Hogan ,  supra,  3336,  n.  9,  Justice  0'  Connor  appeared  to  leave 
open  the  possibility  thet  eex  may  yet  be  declared  a  aut»pect  cleeelf Icetlon. 

vne  intermediate  standard  ie  applicable  and  le  the  en me  whether  woaen  or 
men  are  dlsadventaged  by  the  cleeelf icntion.  Orr  v.  Orr,  440  U.S.  268,  279 
(  1979);  HlseUeippi  Unlverelty  for  Women  v.  Hogan .  eupra,  3336,  although 
Juetlce  Rehnqulst  and  Chief  Justice  Burger  heve  argued  that  whan  as lei  era 
dleedventaged  only  the  rational  baeia  teet  le  appropriate.    Craig  v.  Boren > 
aupra,  718-221 s  Call (a no  v.  Goldfarb,  430  U.S.  199,  224  (1977).    However,  the 
eundairi  used  to  evsluate  oetoneibly  "benign"  claeelf icetlone,  that  is,  classifi- 
es! lona  expressly  sex-based  designed  to  coapensats  women  for  psst  diecriminetion, 
is  in  flux.    At  ftrst,  the  rational  basis  test  was  spplled  to  sustsln  such  enact- 
ments, despite  the  improbable  cherecrer  of  ths  compensatory  ratlonalss  sdvancsd 
by  the  govsrnaent.    Kahn  v.  Shsvtn,  416  U.S.  351  (l974)j  Schlsslnisr  v.  Ballard, 
419  U.S.  498  (1975).    uter  cesee  hav .  applied  ?he  intermedlete  teet,  finding 
that  If  In  fact  e  etetute  ie  "deliberately  cnected  to  compensate  for  eertlculer 
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objective  and  will  be  euetalaed  If  it  la  aubotantlally  related  to  achievement 

of  that  objactiva.    Callfano  v.  wobatar.  430  U.S.  3l3t  316-318,  320  <1§77>. 
8o«  Orr  v.  Orr,  supra .  280-282;  Wanilar  v.  Druitlsta  Hutual  Ine.  Co..  446  U.S. 


(1)  Mad  v.  Med,  404  U.S.  71  (1971).    stata  probata  lav  which  gava  aalae 
prafaranca  ovar  feaalee  whan  both  vara  equally  entitled  and  quallflad  to  edalnle- 
tar  an  aatata  la  Invalid. 

(2)  Frontlaro  v.  ojcherdeon.  4H  U.S.  677  (1973),  Military  allowance  plan 
undar  which  a  .a rv Icemen  could  claim  hla  apouaa  aa  a  dependent  while  a  etrvlcs- 
women  a  apouaa  waa  not  conaldarad  a  dapandant  unleee  He  waa  ahovn  In  fact  to  ba 
dapandant  upon  har  for  aura  than  one-half  of  hla  aupport  la  Invalid. 

(3)  TajOor  v.  Uulelene,  419  U.S.  522  (1975).  Provlalom  qualifying  aalaa 
for  Jury  aarvlca  but  qualifying  women  only  if  thay  had  pravioualy  fllad  a  writ tan 
daclaratlon  of  daalra  to  aarva  ara  Invalid.    (Dacldad  undar  Sixth  Aaandaant  but 


.(4)  Walnbergar  v.  Wleeenfeld.  420  U.S.  636  (1975).  Social  Sacurlty  provlalon 
that  grant!  aurvlvora1  beneflte  baaad  on  aarnlnga  of  dacaaaad  huaband  and  fathar 
to  hla  widow  and  to  couple 'e  chlldran  In  har  cara  but  that  granta  banaflta  baaad 
on  aarninga  of  covarad  dacaaaad  wlfa  and  aother  only  to  alnor  chlldran  and  not  to  / 
widower  la  Invalid. 

O)  Stanton  v.  Stanton,  421  U.S.  7  (1973).    Age  of  aajorlty  atatuta 
appllad  In  context  of  child  aupport  requirements  obligating  parental 
■upport  of  aon  to  age  21  but  daughter  only  to  age  18  le  invalid. 

<6>  Crelg  v.  Bo ren,  429  U.S.  190  (1976f.    Stetutory  prohibition  of  eale  / 
of  3.22  beer  to  males  under  21  and  to  feaelee  under  18  le  Invalid. 

<7>  Callfano  v.  Coldferb,  430  U.S.  199  (1977).  Social  Security  provlalon 
awarding  survivor**  beneflte  baaed  on  aarnlnga  of  deneeecd  wife  to  widower 
only  If  he  wee  receiving  at  least  half  of  hie  eupport  froa  her  at  the  time 
of  deeth,  whereea  widow  recelvee  beneflte  regerdleee  of  dependency,  in  invalid. 

(8)  Callfano  v.  SUbowlta,  430  U.S.  924  (I977)j  Cetlfeno  v.  Jeblon,  4?0 
U.S.  924  (1977).    On  authority  of  Coldferb,  Court  euaaerlly  held  Invalid 
Identical  husbands 1  insurance  benefit  provlelone  In  Social  Security  Act  aleo 
premised  on  one-half  support  requirements.  , 

(9)  Railroad  Retirement  Board  v.  Kallna,  431  U.S.  909  (1977).    On  authority 

of  Coldfarb,  Court  summarily  held  invalid  an  identical  provlalon  of  the  Railroad  • 

Retirement  Act. 

(10)  Duren  v.  NJssoiiM,  439  U.S.  357  (1979).    Provision  excusing  froa  Jury 
service  any  Women  requesting  exemption  la  invalid.    (Oeclded  under  Sixth 
Amendment  but  using  equal  protection  enalysla). 

(U)  orr  v.  Orr.  440  U.S.  268  (1979).    Statute  Imposing  alimony  obligation 
on  husbands  but  not  wives  Is  Invalid. 

(12)  CAbJih  V.  Mohammed,  441  U.S.  3R0  (1979).    Law  permitting  an  unwed 
mother  hut  not  an  unwed  Tether  to  block  the  adoption  of  their  child  by 
t/tthholdlng  consent  Is  Invalid. 

<n>  <^ALL?JL°.  v*  Weatcott,  443  U.S.  76  (1979).    Social  Security  provision 
extending  benefits  to  families  whose  dependent  children  have  been  deprived  of 
perental  eupport  because  of  the  unemployment  of  the  father  but  not  giving 
beneflte  when  the  mother  becomes  unemployed  Is  Invalid. 


-  (A)  Caaee  in  Which  Challenge  Waa  Successful 


using  equel  protection  enelyele). 
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(14)  Wonglor  v.  Druggie te'  Mutual  Ine.  Co..  446  U.S.  142  (I960).  State 
workero'  Coaptneotlon  lav  denying  a  widower  *5enef tta  on  hla  wife'e  work- 
ralatad  doeth  unlaaa  ha  la  mantel ly  or  phyalcolly  incapacitated  or  provee 
dapandanca  on  her  aernlnge  hut  granting  a  widow  daath  beneflte  ragardlaaa 
of  her  eependon'    la  Invalid. 

'  Klrchperg  v,  re e net  re.  430  U.S.  433  (1981).    Stata  lav  giving  huaband 

unilateral  right  to  dlapoaa  of  Jointly  ovnad  coaaunlty  property  vlthout  apouee'e 
coneant  le  Invalid. 

0»>  Mleeleelppl  Unlvarelty  for  Voaen  v.  Ijogan,  102  S.  Ct.  3331  (1982). 
Policy  of  Unlvarelty  to  Halt  edaleelon  to  lte  nurolng  echool  to  woven,  al- 
though tvo  other  nurolng  eehoole  In  State  odalttod  aen,  le  Invalid. 


(8)  Ceeee  In  Which  Dlenarete  Traotaont  Wee  Suetelned  aa  Coapenoatory 

<D  »•  Shevln.  416  U.S.  331  (1974).    Stete  property  tax  exeaptlon 

allowing  wldowa  but  not  vldovere  e  $300  exeaptlon  correcte  for  econoalc 
end  eaployaent  dleebllltlee  of  voaen. 

(2)  Schleelnger  v.  Be Hard,  419  U.S.  496  (1?73).    Navy  policy  of 
diecherftlng  aale  offlcere  who  twice  fell  of  promotion  w he rate  voaen 
vare  afforded  a  fixed  end  longer  period  before  dlochorge  for  vent  of 
proaotlon  corrected  for  fever  proaotlonel  opportunltlee  for  voaen. 

(3)  Callfeno  v.  Webeter.  430  U.S.  313  (1977).    Social  Security  provlelon 
conaclouely  end  expreeely  daalgned  to  coapeneete  voaen  for  eaployaent  dlacrla- 
lnatlon  by  giving  thaa  e  aore  fevoreble  tlae  period  than  aen  had  to  coapute 
tha  everege  aonthly  vege  on  which  old-ege  lneurance  waa  baaed  wee  valid. 

(C)  Ceeee  In  Which  Sex  Cleeelf lcatlone  Were  Suetelned 

(1)  Vorchhelaer  v.  School  Diet,  of  Phlledelphie .  430  U.S.  703  (1977). 
Being  equally  divided,  Juetlce  Rehoqulot  not  participating,  tha  Court  ef- 
flraed  e  lower  court  declelon  euetelnlng  the  aalntenence  of  tvo  olngle-oex 
high  eehoole  of  equal  educational  offerlnge. 

(2)  Mello  v.  fell,  430  U.S  767  (1977).    Beceuee  of  Congraee'  plenary 
powere  ovar  adaleelon  of  ollono,  en  laalgratlon  preference  granted  to  aothere 
but  not  to  fethere  le  valid. 

(31  Pajrhea  v.  Hugheo.  441  U.V.  347  (1979).    remitting  aother  of  en 
Ulegttlaete  child  to  owe  for  wrongful  deeth  of  child  but  permitting  father  ' 
to  eue  only  If  hw  hee  lagltlaated  the  child  and  the  aother  le  deed  or  cannot 
be  accounted  for  le  valid  beceuea  the  laportant  ,  gova  rnaent el  lnt e  ra e  t  in 
evoldlng  dlfflcultlee  In  proving  paternity  wee  advenced  by  the  dletlnctlon. 
(Oaltted  hare  ere  e  eerlee  of  ceeee,  aoae  euetelnlng,  eoae  voiding  etetutee, 
which  aeda  dlatlnctlone  between  fethere  end  aothere  of  Ulogltlaate  children 
when  the  dleedventege  burdene  the  child  rether  then  the  fether  or  anther. 
E.g.,  Triable  v.  Cordon.  430  U.S.  762  (1977);  La  Hi  v.  Lelll.  439  U.S.  239 
(1978)).     

<4>  Mlcheel  M.  v.  Superior  Court.  430  U.S.  464  (1981).    Statutory  repe 
etetute  applicable  only  to  ulae  la  not  eex  dlecrlalnetory,  alnce  In  thla  rao- 
pect  aalae  and  feaelee  ere  not  elellerly  eltueted.    Becjuae  only  woaen  cen 
bacon*  pragnent,  they  ere  visited  vlth  a  deterrence  aen  ere  not  eubject  to, 
•o  thet  aen  auet  be  deterred  by  e  lev  applicable  only  to  thaa. 

(5)  Rpotker  v.  Goldberg.  433  U.S.  37  (1981).    Requiring  only  aen  to 
regleter  for  draft  la  valid.    Again  «<•*••  are  not  alnllerly  altueted,  elnce 
allltery  policy  of  ualng  only  aen  in  coabet  vae  not  challenged  and  purpoee 
of  draft  end  registration  wae  to  raiee  force  of  aen  for  ccabat,  and  Halting 
ragletretion  to  aen  eerved  that  policy. 
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Finally,  It  •hould  be  noted  theft  the  'interns  requirement  of  equel 
-protection  litigation  le  eppllceble  In  eex  elaaalf lcatlon  caaaa.    That  la, 
a  Uw  which  la  neutrel  on  Ita  fece  and  which  aarvaa  ande  within  tha  power 
of  govarnnant  to  puraua  la  not  Invalid  elaply  bccouoo  It  nay  affact  a 
graatar  proportion  of  ona  eex  than  of  tha  other.    Dlacrlalnatorr  purpoaa. 
aotlva,  or  Intant  nuat  bo  ahown.    It  mat  ho  ahown  that  tha  daclelonacker 
aalactad  or  reaffirmed  a  particular  coufee  of  action*  at  laaat  In  part  / 
bacauaa  of,  not  merely  in  aplta  of,  Ita  advaraa  affacta  upon  an  Identtfloble 
group.    Thua,  a  veterene*  prafaranca  law  which  benefited  largely  but  not 
eaduelvely  mo  and  which  had  a  aovara  lapect  aoetly  but  not  exclusively 


upon  woman  waa  hald  not  Invalid  undar  tha  aqual  protection  cleuae.  Maaaa" 
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Mi  Kh  il  19U 


CONGRESSIONAL  RECORD  -  HOUSE 


THS  IMPACT  OP  THIS  KQDAL 

HlOHTS  AMENDMENT 
The  BPEAKER  pro  Umpm  (Mr. 
tun*).  finder  •  pfsvtouo  truer  of 
tiM  House,  tht  ifRUtMo  from  Wfcv 
ronaJn  (Mr.  BtMKHMfwmDil  It  is  sag 
owe*  l*r  M  minute*. 

Mr  irNnNmnim.  Mr.  ipmh- 

rr.  during  Mm  past  I  rnonthe,  each 
lutttor,  f  ktvc  wmM  tarns  for  * 
special  eeeor  which  focused  mi  the 
Impact  Ihil  Hsuee  /tiM  P^aerutten  I. 
tht  proposed  ttual  rtfhU  hmbIi nt, 
mill  have  en  Mir  kM  end  actrtty.  Thai 
epeclsf  »nkr  easmsrtct  tht  iiimlwi 
affect*  of  the  EH  A.  Tht  econoaatc  tf- 
IrtU  tl  thta  proposed  cmtttuttml 
•mtrttrntm  renae  far  end  wMt.  Net 
only  would  M  tlltr  our  eoeivl  security 
t^iirm.  insurance  rttt.  end  por*3ton 
ylsni.  hut  11  hM  tht  potential  tf  radft. 
rally  effecting  U*  market  piste. 

Pint.  )«t  ui  too*  it  how  ERA  would 
sffrct  our  economy,  in  ether  wort*, 
litw  mill  H  afrtel  tht  supply  end 
demand  principle'  that  governs  tur 
marketotsc*?  A  motor  Issue  far  ERA 
proponents  is  that  af  tht  wage  gap  at* 
Uttn  awn  and  women  They  argue  a 
woman  •arm  It  rente  lar  arery  ooliar 
pal*  to  a  msn.  A  ra*)ar  thrust  In  tht 
paataj •  at  ih;  ERA  U  to  correct  thai 
soceUetf  inaeuity,  I  aay  ao- railed  hv 
acuity  because  evidence  show*  that 
whllt  thtr*  la  no  question  that  **x  dJe- 
crlmlriatlan  ha*  lone  hatn  a  serious 
problem  and  inhlMU  woman  from  re- 
alising their  lull  potential,  thrrt  art 
numirou*  other  varieMce  which  need 
to  to  factor**  Into  saploinlng  tht  df*> 
parity  In  pay  attain  aseo  and  woman. 
Judith  Finn,  an  tec  nam  lot  from  Oak 
Ridgs.  Ttmt.  m  har  ItaUmoay  to  fort 
tht  Committor  on  La  tor  and  Human 
Rmeurcc*  af  tht  other  away,  etatod 
that,  tht  tsrntngn  pap  la  dot  loth* 
fact  that  woman  do  not  do  th*  ***** 
work  ai  men.  and  tht  gat  different  pay 
lot  different  wark.** 

Understanding  tfale  w*g*  gap)  rt* 
quire*  sxptanatloa  af  reaaona  -  why 
women,  on  tht  average*  hold  lower 
paying  Job*  than  man.  In  tht  oast, 
wtraen.  m  pod  ally  working  mothers, 
have  toeh  enuring  tnlo  tht  lob 
market  preferring  tl  edition*!  Jobs 
turh  a*  nuntng.  teaching,  bookkecp- 
tng.  and  at  forth.  Job*  which  they  can 
leave  end  come  bach  to.  but  which  art 
aUo  low  paying,  However.  In  tht  paat 
decade,  hut*  numbers  have  been 
mnvlne  Into  turh  job*  aa  real  estate 
egtnu,  Injurant*  adjusters*  produc- 
tion lint  assemblers,  Inspector*,  or 
school  bus  drlvm- tht  so-called  nen 
traditional  lobs  And  they  art  snaking 


tht  same  entry-level  rata*  for  those 
lobs  aa  entry-level  man.  Tht  result 
Whit*  womea  over  M  art  still  taming 
si  ewnla  for  avtry  dollar  earned  by 
men,  m  the  »  n  at*  grawp.  thai 
figure  haa  ham  pad  to  Tl  ecnu,  and  as 
tht  it  It  age  group,  to  17  atrrta.  Aa 
asm*  and  mart  wee* en  who  entered 
tht  Job  market  In  tht  last  lisaii  atari 
moving  up  tptake  aaNranlagt  as*  hlghor 
paying  labs,  tht  ratio  af  wt man's 
was**  ta  men's  sheuld  to  set  fm  a  sus- 
tamed  me. 

June  '  *enj.  of  the  Drban  ImtttoU, 
m  the  .  .uruary  1  ltte.  Wall  Street 
Journal  was  gutted  aa  saying  esxlem 
haa  nuit  to  do  wtth  tht  *srnlnga  gap. 
She  aartslotd.  tt  has  mom  to  do  wHh 


HltK 


tntry  level  tmsHmna,  tvsn  though 
there  war*  a  greater  pereenUge  of 
womsn*TUrsd  Its  thtst  anUv  levol 
job*.  Tht  rssulta  of  ttw  study  showed 
thai  w**awa  got  promoted  to  s ha  sot 
tht  same  prsgsrtiso  aa  they  taprtassd 


i  chweoa  to  partklpetc 
ta  tht  rmaomr.  many  work  pan  Uaat, 
wails  aihan  ktwvt  ih*  >ab  market  fat 
a  few  psara  to  rak 
OlfslU  flgura*  thai 
average,  wark  only  so  to  to  pmaani  of 
th*ir  ovallabkt  yean  asms  thty  leave 
school:  man,  on  tht  whale,  work  ail  of 
thorn  years.  Tto  avtraga  a*msn  haa 
torn  **p*sianst  farm  fewer  saJtasj  and 
thtrtfort  Is  mm  valuable  to  an  tea* 
ployar.  This  la  slowly  changing  aa 
mors  women  thtst  full  lima  aarttra  aa 
wall  aa  chomlng  higher  paying  prof**, 
elene.  rot  isampm.  In  Ifrrg.  wsmea 
smiy  earned  t  psrwrni  of  XSM.  medical 
•egret*,  py  ifgg.  thty  had  aamad  tl 
Ptrstsi.  Nearly  sa*>thlrd  of  all  tow 
school  gradueios  art  now  wssnan.  Thai 
la  a  dramatlt  Inn  ism  from  •  p*rorni 
to  Ittg.  In  int.  It  ptraent  of  tngt* 


from  I  Ptraent  to  IP?*,  to  tlmt,  thai 
higher  education  will  help  narrow  tht 
pa;  gap. 

Croup  dtfferenm  in  eccupatmneJ 
success  Is  a  stubbars  fact  af  American 
life,  •specially  far  the  awcupatlonal 
status  of  won  ten.  Tht  gwtetitna  of 
why  thtr*  •vlst*  sea  eegregatmn  and 
why  men  art  more  afun  prom  at*  i 
over  a-omtn  was  tht  subrsci  tf  a  study 
done  by  tlof fman  ftesearch  Aisatlstw. 
Mr.  Carl  Hoffman,  of  tht  Hoffman 
Research  Associates,  gavt  tmUmony 
during  tht  ERA  hear  lots  btfart  tht 
Roust  fpjbcommJtltt  on*  Ctvtl  and 
Const UuUansl  RUhta.  Their  Study  ta> 
UUad,  rftea  Dtac/lmlnatlonT  tht  XY1 
Affair*4  which  was  puMsthod  In  tht 
Jaumal.  tht  Publki  Intarasi.  showtd  a 
numbtr  af  things,  ont  of  tht  most  In- 
teresting desH  with  pramotkma  of 
workers.  Their  study  was  don*  on  a 
Fortune  sot  company  charged  with 
asa  eUserimlnstlon  by  several  ol  Ks 
femsle  clerks.  The  ehaige  of  dlserlsal- 
nation  elated  tbei  men  were  mort 
of  tan  ptamotad  aver  women  from 


aauat  thty  sahlbtt  mm  rMeraat to ny*> 
motion  and  tmjegtd  In  asm  promotion 
tasking  aothrlUes,  thty  war  prtmsIX 
mm  of  Ion. 

Another  causa  tor  tht  caterings  gap 
was  axpmfmJd  kg  Oaiton  llnasty 
Msthsr,  e  etwfsssar  of  ■osrmmaai  ai 
Emory  UMvtrslty.  tht  asserta  that 
women  ttnd  to  take  the  saimary  rait 
In  managmg  hemes,  thus  thty  ttnd  to 
eeek  out 'Jake  which  allow  ftexlbf* 
hours  In  order  to  to  ckwje  to  home. 
Ala*,  Sees  urn  women  tend  to  fellow 
thsar  boston**  through  carter 
changes  and  Jew  uanefaim,  thty  seek 
cosily  transltrraatt  Jobs.  Tht  end 
effect  I*  thai  woman  crowd  Into  car' 
tain  Jobs,  ouch  as  nursing  and  sacra* 
Uriel  Jaws  and  In  turn  drive  down  tht 
vshrt  of  thee*  Jobs.  In  essence.  H  It  net 
dlscrmurmtkm,  but  a  atopic  f  unction 
of  tht  supply  end  demand  of  tht  mar- 
ket Paste 

finally,  tot  us  took  ai  tht  situation 
of  stogie  women  to  our  work  face*.  It 
tht  wag*  gap  realty  1*  cauied  ky  ma 
dtacrlmlrmtmn,  then  these  making  this 
charge  have  to  saplaln  why  studies 
hsvt  found  that  afngtt  wssnan  tarn 
sJvseet  tht  cam*  wages  aa  single  men. 
The  ronton  la  ssatojy^btaauat  they 
hats  atmllar  smptojnicnt  shniwttsrfci 
tits:  Tht  smgtt  women  1*  lem  likely 
than  a  married  woman  to  leave  tht 
mbtr  force  for  houeehald  reasons, 
such  as  rslslng  Children  tr  becauet  her 
husband  haa  ehanged  Jemv  fas  skfU 
and  s»  per  knee  toeesae  the  dominant 
f  actom  In  wag*s*iting.  NsKhsr  single 
■tors  nor  slngte  men,  en  the  ether 
hind,  art  likely  to  work  aa  hard  ae 
UMrritd  men.  who  often  here  the 
cooed  raspsnsibUHy  of  avppartang  o> 


In  an  tssmfnatlen  of  the  wages  of 
married  and  unmarried  fsmtms,  fse  k> 
•tanct.  Htevef  InttKwUen  economist 
Thomas  Sewttt,  notes  In  his  article  en 
Utled,  "Affirraatlve  Action  Rsconsld. 
eredH  publlahed  to  the  itfg  wtntor 
edlton  of  tha  Pubtts  Intorsat  that  un- 
married men  and  woman  receive  about 
the  same  In  watts  fay  tht  same  Jab 
and  tht  came  credentials.  Married  men 
tend  to  do  bettor,  he  says,  because 
they  are  motivated  to  provide  finan- 
cial assJjUnct  for  their  sswaasss,  who  u 
turn  do  somewhat  worse  In  tht  market 
becauet  of  other  duties.  howcU  notes 
that.  "Such  a  aRuatton  may  not  be 
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|uit  -but  H  dote  not  rwuJU  however, 
from  rm»Wm  discrimination  ~  Ttw 
eiempto)  |  ruvt  fivtD  ujuatiate  more 
•hen  wtlafectertly  thai  ether  hctm, 

Mikta*  Ml  dU^lmlMtten.  UUN  the 

current  wftft  tap. 

The  iumUm  rtmilm.  de  we  artlil- 
r  Wly  lilt*  th«  wagee  af  wrmttfl,  laying 
w  krvawledgt  tf  iht  market- 
place and  ether  fatten  Involved  to 
women*  acrvotttenal  chefm?  FW  a 
moment.  M  ,d  ai  «t  «|.  Wkii 
would  bt  tht  effect  mi  our  economy? 
In  ■  gcptembar  1 1,  l*H,  Px  rtunt  meg. 

S**2f  i!**1-  f"ut*4  KBOCt 
■ato  ywroy  bit*  Job  rvahjetlon"  tt 
wat  hmw]  thai  if  iht  MirttiU  per of 
the  m«Ui'i  *1J  mUlten.  hiUthne 

working    WOW.IO    VM    fWMtf  high 

enoueh  m  that  wmmi  pay  wwMb 
vquel  u  meat.  It  would  MM  »IM  Ml- 
Hon  I*  tht  Chilian  payroll .  l  aokcd 
tht  Ccnroeotonal  WMtw^i  M 
tht  Library  of  CongTeee  fc  vm  this 
ligura mm  fatter  la  miteUm  to  att 
•hat  H  would  cm  In  Um  futwr a*  lA 
I JM.  tht  CMC  vault  have  rhcn  to  fill 

WhUc  tht  era  only  affect*  loverr* 
menial  employment  poUdca,  H  would 
live  mipttui  ana  eoeetbly  another 
avtiiut  for  tht  filing  of  lavouru  for 
mt  booed  wage  dbvrlmtoatleu  booed 
on  iht  alleged  MlncJpel  of  ''compare- 
hit  wvrth.M  Tht  concept  of  eaueTpey 
lor  equal  work  hat  Won  raplatM)  rt- 
ctntly  by  tht  conom  ol  "eguel  pay 
lor  oomparawt  worth.**  Thlt  oocuint 
rrftn  to  tht  UluaUMi  where  two 
•■miM  ara  jmlmti*  watt  that  to 
*Mle>ent,  hut  It  In  mm  way  af  cornea- 
*~th  u  u,t  Tht  an 

SS?  IS"*  *"J  that 
thlt  %orth  can  ev  moeeured  by  a  it* 
eveluatmn  tchrau  ana  thH  Job  evaloe- 
tloe  will  not  at  kteaed  In  liatlf.  Db> 
crlmlntUen  tihu  under  thlt  doctrine 
ohm  worker*  of  on*  mil  for  v«  ornate. 
a#t  receiving  taM  water  far  thrlr  work 
trun  Ir llow  emptor  era  who  trt  per 
lormlm  different  teVw,  hut  which  er- 
iu»Wy  have  tht  tame  value  to  tht  em* 
Plover 

The  ronccpt  of  eomAar  able  worth  It 
p»ri  of  tht  laritr  luut  of  pay-faulty. 
In  | hi.  Cow?  tea  enacted  tht  Squat 
f»y  Act  whkh  prohibit*  cca  dlacrlnU- 
nalkm  In  wafts. with  nrepeet  to  work 
that  reaulreaebuel  shin,  effort,  and  re- 
iporulbllliy,  bctei  performed  under 
•imlltr  wurklni  condlllont.       -  . 

Then.  In  1HI,  ConntM  paatod  title 
VII  of  tht  Clrll  MihU  Act  which  pro- 
htbiu  ducriwtlnatten  in  traploymtnt 
and  appliM  tea  and  other  factera  such 
m  race,  religion,  and  national  orlrln 
TiUt  VII  wat  amended  In  iffr  and 
now  perta(na  to  rederal.  Bute,  and 
local  employer*,  at  well  at  thcot  In  tht 
pnvatt  letter  Unlike  the  Equal  Pay 
Act,  title  VII  Prohibit*  MX  tflKtlmlne- 
lion  In  hiring  practiced  and  Irlnit 
benrflU  at  well  u  «Mtft  Title  VII  It 
thut  kroadtr  thtn  tht  Cgual  Pay  Act' 

Propone  nU  of  compart  bit  worth 
aueK  that  )obt  primarily  hrid  by 
oomen  are  undtToofflpenaated  rtlaUtt 
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agement  waid  the  wag m  determined  by 
vdafti  


to  thcot  teka  eJiaracterlatd  wy  tlaiOar  — 

^^iISTJ^^Sy?-^^1  UitMNud^aftrtluatera.' 

aaarfly  hold  hy  men.  Thlt  awaflarlty  It .   Tht  Incttealiut  of  «u«  ■*  — 

auppoatdly  deterwUned  by  a  point '  Iro^Ung  tMho^rZlSVJm!  U.^? 
tyttem  In  a  r-chUm*  teT t«mhjoimw  pH^iTV!!T{7,  t^»P»! 
•imtaat.  They  fwtlter  atrnV^ 
wnderevaluaUMi  af  woMiu  aanoUtotea 
ZV1  M^.l^rtmuteUon,  Rem  ag«uv 
iht  real  dlff irtneat  aauakwj  the  wage 


'gap.  wkleh  V  have  _ 
alto;  haw  boon  tverteokad,  arid  owot 
agate,  a  iimparwaei  af  apptat  to  m- 

anttt  h  being  mtdt,   — 

The  comparable  worth  awctrlnt  wat 
broutht  to  Iht  forefront  hi  two  court 
dMhlawa  In  January  ia«l.  tht  »> 
geemt  Court  Mi  to  Iht  Cwaafp  a/ 
WwMlagtow,  Oregon  v.  Ouapw  til 
VM.  ill  tiMU  that  Utia  vnaf  the 
>•«  Chrtl  Mlghte  Act  It  not  Ihmted  to 
clalma  af  '  aoual  pay  fat  eaueJ  worth." 
the  ttendard  rogulrod  imZrthaltewal 
Pay  Act  of  lids.  The  Ountherdeeomw 
opened  the  doM  tm  filing  auKa  under 
INJt  VII.  Tht  Ownthet  hMMikTmrn 
not  a  compartbli  worth  one.  but 
rather  ana  to  which  tht  oaurt  narrow, 
ly  ruled  that  title  VII  tocorparatodan 

AfflrmaUft  deleru«wMne 
atend^r^^-"^AH, 


y  wvanoi  actortng 
Jmw  to  foreign 


^^fly  »Nte  on  torn-  SeeoMWato 

^S^J^i.Jf^  ,row  •  recent  L^tT*  i#l 


•^^•thefMwTeThJg^^ 
whkhaMeoMliinaUaw, 
We  would  alto  fact  redwood  eeaaaiil 

bmpM  moan  higher  atate  to  the  pro- 
duoer.  ohteh  In  tuni  would  meet  likely 
mean  lowar  tatea  Cm — 
thooM  to  aweve  thatr 
•broad  m  aontraet 
aountrlaa. 
In  fJMttea,  M. would  affeat  pubUt 

1  ltd  to  tht  pwhUt  atau  ' 

f«raa  goeinuaiaU  to 
which  meant 

team  m  cut  rwrvteta.  UHi  

the  private  Motor,  nwtlatty 
wuuto  he  a  draaiit  Jump  to  Iht  ooatof 
d^at/ji  buelnaea.  Thiu^Zi^LTZZ 

uhjlh  proportten  of  women ite  ££ 
*mk  f *fft,  thereby  leaving  thcot 
womtnwl^iahm.Rnu^oyw« 
mak  to  repicot  many  weenen  whh  ma» 
ahb^eeln  eaom  when  womenl  marghT 

ereeaad  rata  In  pay,  -namaaitble 


parable  worth  amma  from  a  racont 
y^hlngteei  wteteTuA TctlterTon 
P^mwrii  ltd, llA DwtrtetJudge 
Jack  &  Tanner  ordered  the  ttatato 

award  back  pay  and  higher  wagaa  to     tiiT ;  \Z 

morothanlt.gddof  Ite  emgtoyew?  M  JT^J^14,  S  thl?»t  •* 
Pftcentof  them  wofnerTRh^ing  *Ji  Z2*LJ"f**  PS*"*  ^eewten 
waa  batod  on  the  dieted  principle  dl  l*1}-**  Waahlngtow  b» 

-comparable  pay**  for  "coeaperaWt  %m  Mlltmn.  Dan 

wmk.-*  "-pmomo  Otaaantr  af  tht  enrumlUim  firm,  Hay 

In  it 
lh*t 

than  «™„. wm  rrw%  iiwk  women 
received  foot  pay  for  doing  etwal  work, 
nf  that  their  opportunttSa  ware  mmt 
haw  rtnuted  by  the  hteie^enl, That 
women  were  Ml  paid  the  tame  at  men 
for  week  that  wat  claimed  to  be  af 


.      '      iwmumww    "Will    Tf ItMUOn  M 

ctowar  court  dec  Wont  were  Wded 

bwrth  doctrine  will  oaoae.  It  wM  akm 
mean  a  ttgnlfrcant  mm  af  freedom  to 
many  In  the  United  Malta. 

At  MkUiaol  tatwdy  raid  hi  hit  Mate* 
al  to  the  Novambor  II,  ltd*,  latuTaf 
Barron'a,  .*  •  u 


comparable  value,  Tannera  rvUng  i 
bated  heavily  on  Jab  tvaiueUona  r^ 
JkKted  b,  **eaptftoM  who  claimed  that 
f  lelda  of  work  dominated  by  women 
coneirttntiy  provided  tower  waged  far 
umrk  rated  comparable  to  that  to 
mtJewotulmtcdfwMt.    i  •  -  -T. 

The  dirtrtet  court  docwton  it  pre*- 
enUy  on  eppeafto  tht  ninth  circuit 

The  compesabto  worth  doclrtne  would   wevm  be  omatdrd  to  *****  karmM 
toipcoe  eatramdinary  coete  and  dlster-  ekntoi  trabwae.  aeaoawhmomteSw 
Uont  on  the  economy.  We  would  fact   *** uveTwmnm  STEELZSttSui 
even  more  bureaucratic  regulation  m>    «ral  eouru  wr  by  omwantem  of  otfuwm 
  ~  lovernmentol  wage  'hoard  S^towp  ha  i 


new  ■■MMaikig  m  otoikaiMiiii,  eohber 
wemea  norjhe  nttkmal  omaamy  weoM  m 
myt  tht  return  wertna  wbhh 
wewkl  to  omaiWtd  to+v+cFZ^M*. 


cauat  u  lovernmentol  wage  

would  determine  tht  totalled  "fair** 
wage*  lor  murk  of  cceaparaMi  worth. 

cronectlvt  bargaining  uniont  would 
he  euperteded  by  awverranental  ,toatt> 
tuttonc  to  the  aage  wtting  proeoW  tl 
would  fat  Irrelevant  whether  or  not 
union  concemlont  from  profitable 
flrmt  could  be  made.  Only  the  work, 
era  "objective"  worth  would  matter. 
Tht  union  would  become  a  "toot Mem 
vatehdog"  merely  tnauruii  the. man* 


t  wogct  can  be  art,  m  tot  i 


uw  ktogkhg  owe  fconjrmmg  of  ike  mmtej 

ome  m  uw  *  ~  ml- 

tacurtty  Mablam  wfthln 
the  DU  hat  largely  been  overlooked, 
but  tm^jUally  lta  very  otrtoue  one  It 
holla  down  to  the  nuceimn:  Would  the 
BRA  mandate  aatJalomurHy  beoefite 
to  all  women  regardtom  of  whether 
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thtr  hurt  MtM  mImm  «f  -lb* 
iht  NaUm)  OrfiniuUon  far  Wt 
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(NOWi.  UKUM  Mm  Um  Rmm  m 
8utoemmltU«  tn  CJfi  imCmMJU-  ■*« 
Umm)  RifhU  m4  Itou4  ma  It  «nM  •*»• 


i  Rifhu  m4  ium4  ma  it  <_ 
rMtilrt  iht  rttiuMlMUM  *  .* 
mim  MtunpiiM  ma  MIwIIM  tfct 
Mcia  Mturfif  rndii  tni  mm**  iu 
rtform.  PMf.  ftanrint  Mm,  a*  y*j- 
IvtaC  tofMt  Um  MilfiMililn,  WUU4 
thO,  "ERA  Wttto  fTMt  Mtfe)  MCHrMf 

Wmnu  to  iht  hMMMkw  m  um 
MM  a  Mr  trmwii  MnlrtttUM  to 
Um  ftnUr  rath*  thu  m  m  irnniwli 


Thta  Chang*  to  tontflt  MftrfevUM 
«MM  pUo*  •  ««fi  totry  ItaMttol 
MrMt  tn  tht  MtUI  Mttrtty  mtoM.  It 
•ouM  intan  iJgnlf  tetM  cvti  In  tent* 
ftu,  in  IncttMt  In  Uim,  m  Mth.  to 
»Hl  Uim  mt  Mound  In  IU  t*m*M 
pfMa>lo«u  iuu,  ft  m  highly  unllktly 
Uw  mcMI  MtwHy  intent  mum  vHh* 
OuM  mis  lliundftl  Mm. 

White  I  htvt  ilnWy  mmmmmJ  Um 
imp**  of  Um  IRA  mi  tonmnct.  t 
couPlt  tf  polnu  nwi  to  to  MtnUMMi. 
Math  Iht  prt>pen»nu  tni  tmntnu  tf 
tht  ERA  Kknowttdgt  Um  ERA  «U1 


wun^tto  thfMM  to  totoniMt,  Stain* 
Dtnntlly  «ht  UfUfwi  tot ttt  Um  tutv 
■mwIUii  tn  Octohtr  it.  I  HI.  atoU* 
».  »wfciMy  MM  M  to/ 


I.  tteng  vHhMhtr  Ntofttort  *  CM* 
•MM,  MtotftM.  tni  MMMMMll  tfttt 

«Hh  KUtot  DmmUi  UMl  trntento 
turtntt  ft  ittrttMiitol  to  ban  mm 
«hto  toJwt 

tiMt  lii m  ItotoMn  rtfltiati  »y  Mat 
Itw.  n A  VMM  htvt  t  «t«ct  Mum* 
«™  »mM  thMMH  nit 
ctftultlrftUMt  totti  mnvM  wtwM 
4m  Mttilnf  to  thMft  Um  Mffrtfttt 
nunitor  af  Man  UmI  tM«m  mm* 
W^toOOM  MM  Mf.  All  EJU 
WMli  in  M  phMt  M  MWtlr  iblBCMM 

Utmlt  tuntot  tf  Um  mm  tf  Imunnct 
m  fnalt  ptMcyhtlitit  «ht  nunt 
towtr  rott  town  thty  mm  mm  to 


to  t  Itttor  MMMiMl  by  RMttor 
ParmwMt  tni  Ohm  to  Edwin  Mmnl 

?         ******  Injuwntt  PvtOkM 


Hl«W 

cUtton  Mi  Um  Mm  Ttrfc  BUU 
^•cbcrt  XttirtMMt  ■nitM.  nttoi 
tba  t  mmm  toturtnct  iftUn  wouM 
f  ttct  iMMtoi  to  mm  mmii  towtr 


thtfft  UM  a  MMt  IYM  MUttot  t 
rtv  Mwt  to  tuto  InMnjMt,  If  lift  to* 

Mrm  Mt  MMto  to  OMR  MM 

**»  UMtr  trttttr  lift  ttptctomr. 

WM  VMM  M)  MMMUMTto'Mf 

MMMMtfwMMtoJMrtiMt.'  ' 
If  t  FiMTtl  tMrt  nttot  iimmt  Um' 


■  AMMktn  iniunuMt  Am>  ■anriliril 


 — *—  -"""v  MMMfWt' 

to  iltoMiii  «trt  Mt  MlMttoi 

toM  MjtMj  Mj  MM  MMJR  MMto  U 
MMlMtof  tf  MtoUt  MtoMMM  to  ft- 

am  f Mto.  Ttott  tonvt  vtluttot 

f^ff*  a  MJIUI  f  M  MOrtffW  Mi 

MmImmImmMM  mmU  )oht. 
to  ttwiVMlM,  tat  Mt  mf  thM  Um 

*UttlM  MMM  tffMMl  tf  Ultl ERA 

tr  toM  t  mHmm 
M»ni  took  Hfm  ptMtof  Um  ERA  to 

Uitt  Uim  MMtMl  tntor  m  vtU  tt  UM 
pwtoMt  mm  htvt  MMMnrttoi  Um 

MMi  ftf  UM*MMAilnf  PTMMt  to  tt 

— "  "        Homm  ftoor  whM 
IvUMlkMMMM 
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„     r^  „  May  7,  Ml. 

Hod.  Do*  Kdwakm. 

Chmrm<t*.  Subcommittee  No.  J,  House  Judicitry  Commute*,  Bouse  of  ffftrf- 
9c*t*nve*.  \Va*km<fto*.  D.V. 

Vt.%n  Mr.  rn airman:  This  letter  In  In  response  to  your  request  during  my 
testimony  on  H  J.  Re*.  tfW  and  U.K.  Olff  that  we  submit  a  memorandum  detailing 
the  effect  of  enactment  of  the  Kqnal  Right*  Amendment  on  several  areas  of 
law  *  "public  education,  the  mllltarv  draft,  tbe  various  Mtate  protection  laws,  cor- 
rectinnal  institutions,  administration  of  Justice.  domestic  relations."  You  further 
requested  that  we  specif y  tiny  nreaa  of  uncertainty. 

Since  a  number  of  tersions  of  the  amendment  hare  been  Introduced,  we  shall 
net  cut  ihe  version  embodied  In  H.J.  Re*.  l!UM.  on  which  we  were  naked  to  testify : 
Section  1.  tiqualify  of  rights  under  the  law  hhall  not  be  denied  or  abridged 
by  the  I  'nited  State*  or  by  aoy  State  on  account  of  se*. 

Section  j.  The  Cong.?**  shall  have  the  power  to  enforce,  by  appropriate 
legislation,  the  provisions  if  thU  article.1 

Section  :J.  Thin  amendment  shall  takt  effect  two  yearn  after  the  date  of 
ratification. J 

Before  speaking  for  the  Department  t;f  Justice  on  the  probable  ejects  of  tbe 
Kqnal  Right*  Amende  >»nt  we  «hoiild  nay  something  about  what  e  roncelve  to 
he  the  pro|M»r  role  of  /he  Fiepartment  in  the  amendment  process.  A»  we  said  In 
.oir  remiiimnr  nn  April  1.  the  value  uf  the  Attorney  (Jenernl'a  legal  opinion  gen- 
ernilv  derive*  from  rhe  same  noitrce  as  tbe  value  of  any  lawyer'*  opinion,  from 
an  examination  nf  rases  and  other  research  materials.  Relying  solely  on  tbe 
lancuaae  "equality  of  riirht*  under  the  law'*,  we  cannot  say  with  any  greater  cer- 
tainty than  nther  iawver*  or  scholars  how  its  enactment  will  affect  particular 
arens  of  rh»  law  There  are  no  oases.  A  scholarly  examination  of  the  legislative 
histnr?  of  the  amendment  tbrotmb  the  end  of  the  Inst  Congress  serves  little  pur 
pose:  this  years  still  todie-written  history  would  be  the  primary  congressional 
reference  In  interpreting  the  amendment  if  It  paused.  In  any  event,  last  year  s 
legislative  history  was  unilliiminuting.  Tliere  was  no  committee  report  in  either 
the  House  or  the  Senate:  tbe  amendment's  proponents  ou  the  floor  and  at  tbe 
hearings  reached  no  consensus  on  what  it  would  accomplish.*  Finally,  at  we 
pointed  oat  in  our  earlier  statement,  the  value  of  congressional  history  In  inter- 
preting constitutional  amendment  Is  limited. 

Because  the  Department's  opinion  might  lie  of  considerable  Importance  In 
Interpreting  legislative  history,  we  could  attempt  to  deliver  a  self-fulfilling 
prophecy  consisting  of  a  declaration  of  what  we  would  like,  as  a  policy  matter, 
to  see  the  amendment  accomplish.  However,  we  do  not  believe  that  making  legis- 
lative history,  in  that  sen*e.  is  a  proper  role  for  the  Department  In  the  amend- 
ment proresfl.  We  are  thus  left  the  task  of  rendering  n  legal  opinion  on  tbe 

»Th#  »nartm»nt  dau**  do**  not  contain  the  "within  their  rtspectlrt  Jurladlctlona" 
'■"t!?**  ,htt  ,JM  trnub'ed  witnease*  In  the  paat.  5«r,  r  p..  U.J.  Rts.  33. 

'The •  a-jrear  dHar  meets  !he  objection  advanced  to  prmrlnua  vtrsloo*  that  some  State 
LeffMattirt*  mi*t  cnlv  »very  j^rlier  year  sod  would  not  havr  aa  opportunity  to  Mantlet 
law*  that  mifht  be  affe-rej.  Flnallr.  It  dors  tint  contain  th#>  7 -year  limit  on  ratlfltatloa 
thai  mme  member*  of  th*  ton«  n  mortmtnt  Umr*  opposed  Set.  r  e..  II  J  Km  231 

*  J  J„  inmpare  R#p  Griffith*'  »rat»m»ot  on  Auauat  10.  WO.  at  H  7053-34  with  tfeaator 
Bayb'e  etettnteot  on  October  7.  1970.  at  6  17340-43. 
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basis  of  Incoi  Ire  language,  of  Inconclusive  leulKlntlve  materials,  ami  of  the 
literature  of  member*  of  the  womeu'a  movement  ivlio  Imve  sponsored  audi  An 
•cuentlnient  for  half  a  century, 

It  la  possible  to  differentiate  two  aehoola  of  thought  on  the  meaning  of  the 
amendment. 

It  ran  mean  thai  any  elassllleatlon  based  tin  Hex  must  be  Justified  by  some 
good  (or  Tory  good,  or  romiiellliig)  reason,  or  It  can  meat*  that  no  such 
classification  can  pain  muster.' 
White  pome  member*  of  the  women's  movement  undoubtedly  want  to  enact  a 
doctrinaire  equality,  last  year'a  legislative  history  smriteHls  that  mont  nro- 
IKMienta  of  the  amendment  subscribe  Jo  some  sterner  version  oMhe  ttrst  itJoffiT 
jQgj  nowe\er.  aa  rrorea*or  Freuud  points  out,  when  an"  effort  wua  maue  to  SSiC- 
atltute  equal-protection  language  for  the  traditional  equal-rights  Innpmge  last 
fall— 

Tbc  most  active  groups  beblml  the  amendment  •  •  •  refused  to  necept 
the  substitute.  They  protested  that  courta  or  leghdtitures  might  find  com- 
pelling reaanna  for  certain  cla*»lt)catlouH.  and  this  result  wna  unacceptable* 
Certainly  a  fundamental  tenet  of  the  nmcuditicnt'a  supporters  hna  been  that  a 
pernon  must  be  Judged  by  hla  Individual  qualifications,  not  by  generalization* 
about  Mm  net.  Overall,  we  tbluk  the  frtandard  most  likely  tu  lie  n|q»1led  by  the 
court «  Is  a  smq^t  t'lasslflcntlon  sort  of  teat.  The  burden  would  be  heavily  on  the 
slate  to  Justify  a  cltiMlflcathui  by  sex. 

Itelylug  on  that  assumption,  aa  we  muni  rely  on  aome  assumption  to  answer 
these  questions,  we  turn  to  an  examination  of  the  six  categories  of  laws  s|ieclfled 
In  your  request. 

I.  Public  Education 

The  Drat  question  la  whether  maintenance  of  "acparate-but-equal"  public ichoola 
and  shite  uulver>hlea  fur  men  and  women  v  wild  In*  permUsiilile.'  n  iipneiirs  ta. 
us  probable  that  the  courta  will  lntemret  the  enunl  rights  amendment  to  jjrohlh|| 
roo  maintenance  fiL^W^te  mi-ii'i  gng  women's  public  acKmHa  imcTmiTvcridHear 
fmr^fflcult  to  see  a  compelling  reason  (or* maintaining  separate  campuses  or" 
elementary  and  secondary  schools  for  men  and  women.  Individual  preference 
honored  by  tradlljon  la  probably  not  suflkjent  ~  ~  ' 

^vrfia|is  more  dldlcuirqSesfloiig  are  presented  when  It  comes  to  segregating 
particular  school  activities  by  sex.  While  the  amendment  would  probably  pro- 
hlMt  segregation  hy  sex  of  home  economics  and  Industrial  arts  clause*,  \yhnt  wll| 
Lo  Its  effect  tiii  physlcat  cducatl;in  classes  ami  compel  Itlvc  s|mji1h?  Ah  a  prhcllrnl 
mTiffer; Integration  of  jTic^sexes  on  tTli3i  luli'tior  aiid  college  basket bntrnnlinicir* 
Tennis  would  Qcirrlvc  alnTo^ffl'ifvpjale  alude'nta'of  the  oiqiortunlty  to  compete 
in  mose  sporis.  fiven  if  this  is  enouglPfo  exe'tuprVeparhte  men's  am?  women's" 
aTliTi'tlc  events,  must  qualified  women  be  allowed  to  couqiele  where  there  In  only 
a  m<*n's  team?  We  do  not  tietleye  the  answer  to  those  questions  Is  certain.  * 

Certainly  tbe  amendment  would  prohibit  the  use  of  different  admissions  stand- 
anls  for  men  and  women— at  all  terets  of  public  cdurntlon.  And  it  would  require 
equal  employment  opportunities  at  all  levels  of  public  educational  Institutions, 
both  for  faculty  and  for  staff. 

II.  Thv  Military  Draft 

The  question  brre  Is  whether  Congress  would  be  required  either  to  drnft  both 
mciTTnflnyo.iicn  or  fo  dniffno  one.  A'clcmely  related  question  fn  whoth»t  tNmgress* 
mn>t  permit  women  to  Volunteer  on  an  equal  basis  for  all  sorts  of  military  serv- 
Ift^l iiTl iicl fttg  coinTmt  ilti.j;  >Ve  betleve'thnt  the  likely  result  of  passage  of  the 
equal  r f « I •  t m  amendment  Is  to  require  both  of  those  results."  As  has  been  pointed 


«  rrrioid,  The  V.(vin\  Rljthtt  Amrltdmpiit  N  not  Hip  W>y,  A  llirv.  Civ  ttlctiin  <*lv.  I.lli  I. 
Bv\  2.14  217  Will)  Till*  trlklr  sud  four  oilier  mr'.lrlp*  In  l*«nc  2  nf  Volume  0  of  Hip 
lUrvnnl  t'lvll  It  I  (Ma  i.%t\lt  Mherllp*  l.tw  Ktvlrw  nrr  »*tpiiiisloni  nml  rrvlNlioiN  of  ti'Ml 
mon>  0)  Mtr  tut  Hum  Ot  lenxr  ,*»ir'»  Spii'Mp  hinrln^M  on  the  K«i<ihI  HUM*  Atii«*nit 

mrnf  H<N(rlh«4  no  H  J  Mm  01  in<)  R.J  Rpp  23t  Hfforr  the  Si'IihIp  tNonin  on  flm  J  mil 
rlarv.  IM«*i  f'ons  ,  SM  Sp«  i  I07«r 

*firt  Hip  *\n  h  niPiit^  of  ltr|i  !*rlfmti«  tnd  Hen.  ntyh  i'IIinI  »upt  rt,  ftrt  af*n  CUltrn*  Ad 
ttn»#ry  C«»ioir||  on  tlir  SfntiN  nf  WoiiiPn,  A  Mi«tiiorfiii<luin  on  tile  I*mi>inr»|  l!i|iinl  ftlnliiM 
AmriKniii-nt  to  th*»  f  'i»tisti iminn  14  :  a,Rp|inrfilton  "f  f tie  wuittil  tie  rorbMilrii  nmlvr  llic 

nOM'fHno-iit  ptt'ppi  In  ftllirnHniip  wlirr*  ttip  NP|Hir:iH»n  U  »5h»wh  io  b«*  ncifMvrir)  lii'i'iKKe 
nf  mi  mrrrlHIntf  Nod  r*.in|».  lllnr  pnt»Hc  ln|pr**Nt  ai«l  not  4vny  llntlv Monl  rlKtiH  fiml 

Ht<rH.i"  Tlmt  I*  *nUt  In  i^nnlt.  tt  IrftM,  I  lie  tmttn  l«*i>nti«e  »tf  »i«j.nriil<>  |miI»1Ii*  rcstfuuiiM 

•  r'rPtmil.  •M|M»ii  a|  2.1  H 

fTlii'  Kii|tr  e  t'onrl  rpi  cuth  IrMUrntetl  tlmt  a  K»i»nrnlp  %% «ntirti'«  non|nm  In  a  hinlr  ml 

)»•(!•  •.tiUni  1 1  fi<  rniUMlbl#  nntlcr  f lie  I  iMt  Ammiltiti  til  Krr  H'OftitHM  v  l/r.Vitlf,  ;il«t  K 
Hm|.i»  1. 14  illST  IU7i»>,         Mirdi  H,  IH7I,  :«i  I*  IV  MM 

•  hut  ffi  H^figlor  ll.t)h.  •VM'i,  flnlP  .1,  g|  N  It:i4l  , 
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out  by  many  of  the  auicndmcnt'a  aupportcr.'  that  would  not  reoulre  ». 
womeu  any  more  than  uicu  to  undoruike  duller  for  which  th^lrf  SLiiSR 
umiimi.it. . I  under  wine  generally  applied  standard.  Phyalcally 

To  wlmt  extent  tilth  Integration  of  the  tenicc.  wm.i.i 
dltfan^liifijlii^ 

thulTouie  segregation  wouTdlie i*n^slble.r   w   ™  n"™  ,nu,«"«d 

III.   7'Ac  I'eriona  urate  Protection  law 

Mjuy  flute,  have  u  number  of  law.  ostensibly  protecting  female  member,  of 
the  tobor  force.  1^1  notion,  of  which  women e uptoyce. \h^old  l5  i!S2 
again*  what  t.r,  U«.  .pP|yj„g  „„„  to  Wouie,  or*  d^tlMo  Jomef  2m  S 
the  book.  Include  law.  relating  to  nilnltnutu  wage*,  nioxl Liu ho!5 ovlrti™ 

*  w-t       meal  |..rlod..  Iuuu.trl.1  h^ework,  nSht  wort  2!2 

went  before  and  after  ch  dhlrlh,  seating  and  wushroou.  fa  ll  tics  VefiiSKE 
limit,  and  umi|«tlona|  llm.tntlon..  for  a  Hating  „f  web  a KtoVnaaaK 
grcasionnl  Itecord  October  7,  107U.  8  1734U-52, 8  17554-80 
the* mS  nil  ufghls  IS?  n,^^n,,,  °f  t,0Ub,,ul  *n'«rce«blllt,  under  Title  VII  of 
It  Minna  relatively  clear  that  most  If  not  all  of  auch  protective  lawi  aunlsin. 

•»">,"  «  «  «'fntd  be  invalid  under  the  proposed  auXicM  *£^SSS 

.pie*  Ion  In  »but  would  In.  the  consequence  of  Nndlng  mich  la we  InvSld^ahS 
applied  on  y  to  women.  8.mie  proponent,  have  atteiapted  to ««  ly 1  oeSS 

he  stricken.  Ibere  are  a  number  of  problems  going  bey„„u  ev"n  Ui  " llS  S  if 
de  "minim;  «hl,h  tow.  I.,„«me  «  burden  and  nblch  extend  a  beneflt  |n  fact 
..mm.)  ,.r  Hu«  ton.  are  s.hii  a.  a  bunleii  uu  women  chiefly  towuae tSS  hi  "lE2 
a  a  «„o|H  t  he  dlMmhumage  with  ine.,.  if  the  option.  ar?"lmplj  to  am df  a 

!*•»  »ve  low  ic.p.,  mini  ,„  „„g(.,  ,„  ,„  u*  ,  „     ■  ' """*''[  ££23 £ 

dcjbl,  uhelher (lt  «„»„  ,K,„t.t  or.  •..Trden  w  iKKtfffSUfTK 

detailed  s.h  |„  |ss  |„.  uorebited  to  hc  dlscrhnlmitiou.  Another  prubUi  wTth 

that  k..,„  ion  Is  that  rt*  would  prohnhl) be  fur  ...ore  beslt ,,   to  extend  "5,5 

mine  majority  u  „«•  originally  (uiwd  to  "protect-  a  minority of  I fenmlc JE 
»*•        ",' """if  the  to  lit"  r.,r  the  w  en.  To  ex  tad  a  i  xlmim 

&XJi&£xs?* w  V  »  »»•*  ***  M.Nto?b:u,a:,t,„ 

'V.  fuw i-rfemri  ImtHution* 
Here  Hie  .pusHon.  w  |  «p,K>nr  to  be  whether  wmrot.  ayatema  niav  be 

\\e  d.i  not  believe  either  or  tl.os..  ipientloun  can  In>  answered  with  any  cer- 

•l'1"  J;  At  "  ' »" 't  w  I  "I'lH-nr  penulMlble  under  the  tiroiwaVamend- 

Hient  t..  s,|.:,rnl.-  men  ,o..l  w  i.  I,.  t|M.  ottcid  n.tcss.iry  to  prevent  fnrlhrr 

crime..  hii.Ii  .is  r  ...I  proMitoli  ns  ...nle  prisoner,  are  now  t.,  ......e  dcKr'e 

Hep»r.iHl  to  prevent  I..  se*m.|  uHsi.ultH.1'  It  bn.  further  l-o  augre.-  "d  by 

"  ttvr* .,,f  ,lw  ">»"«,<>'l«tcnt  tbul  seporntlon  would  be  pcrml«Hll>le  to  The  extent 

******  to  ,,rotc.t  a  competing  rlRl,t  of  privacy."  To  « hut  extent  r«ogi,|  .", 
of  the  «,sess l  y  „f  m»it  degree  of  ..  purutlon  of  *.,ue  prisoner,  could  be  g"  era 

V.    .'trfwf.f'friirio*  of  J  u  it  ire 

ThH  liMMtoti  refer,  to  lin  assortment  of  statutory  and  common  law  rule. 

w  ild.  ilflTcrvuliiite  between  men   I  won       In  giving  access  to  the  courts  ami 

 Ibelr  rights  nod  linbllltle  tbey  are  there  " 

As  »e  rioted  III  our  .lis.  nss       „f  m.        0  of  „  n  010  „  nuil|ber  of   f  . 

criminal  statin  iijHisIng  dlffereiif  rrl  pennliles  for  men  ami  women  biive 

.v.  .  1 1.#  mi.?' li...:  ri.',  ",!V  'rH>  n*  "n  "  <-"".|>oilH«  ronNili.iM'uml  rl«ht  of  prlvN.  v  i 
ft  *  lift  l.hMl'Vio!      "       ■•■ri.li.it  sea  a.  .  U.  Mr  o.r  ,|..„n|  SuiiiURiS!^ 

uu  "•V.-.'J* -^"4l'  *    /',',,,"i,,r  «>i«N>rrry  r«,  ^«H»  Win  lUT.  t«  NU    m  »nn 

rr..rsr.£v;,':r;i';tr:,v;;:;:,V;r 
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ninthly  Inh»h  declared  Invalid  by  lower  i  rH   Icr  the  1fth  amend  nt.  I  in 

I^W  f  different  penalties  for  Hit*  sumo  crime  would  iiI  st  certainly  In*  In- 

valid  under  ihe  |irif|HiMtl  auieml  t.  The  amendment  would  require  n  Hi-fit«»iM-iiiK 

court  In  apply  the  less  onerous  penalty  provisions.  hIimv  the  court  could  not  sub- 
Ject  a  defendant  In  heavier  |  una  I  Men  tlmii  the  statute  implying  to  bin  sex 
provided. 

When  nn  Action  for  alienation  of  affections  or  mover?  for  loss  of  consortium 

In  mailable  to  mcu  ImiI  not  to  w  cu,  the  umcudiiicut  would  probably  rcuiiire 

the  action  to  It*  available  to  Itolh  miw  or  neither.  We  do  not  think  It  run  In* 
•aid  with  certainty  which  of  the  two  ponslMlliic*  would  In*  chosen. 

i  ertaln  defences  to  criminal  proseciitluu*  arc  available  t  e  sex  Iml  not  tin* 

other.  In  some  stales,  for  example,  n  w  en  who  co  Its  a  crl  ny  line  her 

hicdiaud  *  present  at  the  scene  nn  n  defense."  A  mnn  who  kills  hi*  wife's  lover 
T^Jm*!'1!11*1  to  nn  lf,,,,ru,,,>0»  W*  wife  won |,|  not  Inive  hceu  entitled  to  had 
she  k  lied  her  husband's  mistress."  Those  rule*  would  np|M*ur  to  hnve  lo  he 
brought  Into  parity  for  men  nntl  women  nmler  the  proposed  niiiemlment  Iml  we 
do  not  think  It  In  clear  which  of  the  two  imsslhllltics  a  court  would  choone. 

finally  some  erlmlnnl  Inwn  imike  cerlnln  actions  nn  offense  for  only  one  no* 
for  etmiiple,  bennnry,  child  abandonment.  Again,  those  laws  would  npiienr  to 
hiMe  lo  In*  hronnht  Into  parity.  Since  the  crime  could  not  Ik*  muted  hv  the  court 
for  the  other  sex,  the  amendment  would  probably  be  Interpreted  to  prohibit  all 
prosecutions.  1 

VI.    f'oiiintffc  Relation* 

Thin  ipientlon  relntes  to  a  myrlnil  of  state  Inwn  governing  marital  duties  mid 
parental  rcs|H*rt*lbllltlcs.  I»erlia|«  the  best  appronch  In  to  ttike  op  several  cute- 
jmrles  nf  l  hose  Inwn 

In  mont  states  n  hus'iand's  duly  to  support  his  wife  In  different  fr  her  dulr, 

If  any.  to  support  him  He  genernlly  st  sup|Nirt  her  whether  or  not  she  In  able 

to  support  herself.  She,  however,  If  nhe  loin  nny  duty  of  support  itt  nil   *t 

s,!'i|,,!',i  1,1,1  Iv  ,f  nUv  I*  wipimrt  him  and  he  In  nmihle  to  siip|M»rt  him- 

self Whlh*  It  np|ienm  likely  that  the  two  s|hmiscs*  duties  of  support  would  have 

to  he  hriiiiglit  In  to  some  sort  of  purity,  we  en  t  nny  with  ecrtnluiy  wliril  Mutt 

would  lie.  Ihe  d  nuds  of  chlldhearlug  and  renrlng  might  be  token  Into  consider- 

[i Hun  Mut  it  would  seem  likely  to  un  Unit  the  pio|H»red  nmeml  |  would,  ait 

leant  whnre  n  wife  I*  not  tieiirlng  or  retiring  children,  prevent  her  from  suing 
for  nupport  when  she  In  nhle  to  aiip|surt  herself." 

^  Iteluteil  statutes  govern  the  coiidllhms  ler  which  iilimouy  may  he  awarded. 

Some  states  pruhlhlt  oil  y  decreen  nnpilrlug  poymeutM  hy  furmer  wU»s  to 

firmer  linshinids.  Others  distinguish  hetweei   mid  wntiieu  In  the  grounds 

ou  whh  h  iilimouy  nuiy  W  grunted.  The  former  Inwn  would  |irohiih!y  In*  stricken 
down  under  the  pro|Niscd  amendment.  The  Intter  would  prohuhlv  hnve  to  he 
brought  Into  some  kind  of  parity.  The  likely  remit,  ns  imuiy  |iro|Niueuts  hnve 
niiL'gestcd.  woiilt!  be  to  lenve  the  matter  to  the  illncretlon  of  the  Judge  nn  u  mini- 
her  i»f  slates  hnve  nlremly  done. 

In  mil i iv  states  wives'  nml  hushniids*  grounds  for  dhorec  differ.  Some  differ 
em  en  derive  from  difference  In  the  duty  of  support.  Others  result  from  the  uo|ion 
tluit  Ihe  mnritul  domicile  Is  the  hiisbuud  n  domicile.  Thus,  a  divorce  for  nh:iudoii« 
mcnt  mny  he  nvnlluble  to  the  husbnnd  where  It  would  not  In*  nvullnlde  to  the 
w  Ife 

AttMln.  while  we  think  tint  such  dlstiiicllenn  would  he  Invalid  under  the  nmeml- 

 nr.  we  think  It  In  imierlnln  what  solution  n  court  would  adopt. 

A  fin  il  category  relates  to  child  custody.  It  seeum  likely  that  fathers  would  have 
to  he  ghen  the  name  rights  as  ngnlust  third  parties  that  mothers  currently  enjoy. 
An  between  the  pareutn,  statute^  preferring  mothers  over  fathers  would  be  prob- 
ably Invalid.  An  In  the  ease  of  alimony,  the  matter  of  child  custiNly  would  prob- 
nhly  have  to  be  left  to  the  discretion  of  a  Judge  operating  In  a  framework  of  non- 
dlncriajlnntory  guidelines. 


u«rr  r  a.  Ktntr  v  rnulev.  rut  NT  7M.  1M4  n  tV  2it  ntn  HO.Vli 
•VVrr,  jf.  Tpi.  tvn,  iMfi  nrt  1220  IMMIII  ;  Ha<t  t.  fitoir,  m  Tm  Trtm  lis.  aft  H  W 
2tt  12?  (IIM.Ii 

Mprnfwtir  Ffrnotl  If  roirtrnpd  Ibai  It  m-mdil  rfipilrf  «  mrnirn  In  n«#»  HilM  rnri<  fri«-ll 
irti'S  ami  «nri  tutor*  ilie  could  d#maad  supeori  from  her  tiM*b«ml.  Rtf  IVnml.  nvitm, 

Htttm  A   ml  'i.ltl^  Ait  ' 


Sincerely, 


WflJ.UM  If.  ItrilNQOlHT, 

A*9i*tant  Mint  my  Oegemf, 

Office  of  Legal  Countcl 
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ERA  and  Insurant* 


The  Equal  Rlghti  Amendment  would  have  •  mat* 
•iveiy  adverse  effect  on  young  women  buying  automo- 
bile insurance,  end  on  women  of  eH  ages  buying  life  In- 
surance, became  the  staUsfJcel  facts  that  women  have 
fewer  accidents  end  lend  to  eve  longer  than  men  could 
no  longer  be  taken  Into  contJderetfon  In  the  tatting  of 
touwr  ratea  for  women .  The  Insurance  Industry  is  bust  on 
a  distribution  of  mk  emong  groups  in  which  the  average 
coat  of  the  benefits  cen  be  statltticeHy  and  reliably 
predicted  Because  we  cennot  predict  which  individuals 
w*  have  the  accidents,  or  which  wlN  die  early.  Insurance 
costs  ere  based  on  predictable  costs  of  identifiable 
groups.  The  statistical  evidence  la  overwhelming  that 
women  ore  entitled  to  lower  ratea  because,  as  a  group, 
they  have  fewer  automobile  accidents  end  they  live 


Since  insurance  is  an  industry  regulated  by  state  lew, 
ERA  would  have  a  direct  end  Immediate  effect.  ERA 
would  stoolish  reta  classification  based  on  sen  (thereby 
creating  •  "unisex"  insurance  system),  but  It  would  do 
nothing  to  change  the  aggregate  number  of  doners  that 
insurers  must  pey  out  In  claims  each  year.  AN  ERA  would 
do  is  to  place  an  unfair,  disproportionate  burden  of  the 
to*'  of  Insurance  on  female  policyholders  who  deserve 
lower  rates  beceuse  they  cost  less  to  Insure. 

According  to  George  K  Bernstein,  en  attorney  for 
both  the  American  Insurance  Association  and  the  New 
Vork  State  Teachers  Retirement  System,  e  unisex  In- 
surance systen  would  force  insurers  to  Ignore  women's 
lower  accident  experience,  end  thereby  charge  them  e| 
least  1 700  million  a  year  more  for  automobile  Insurance. 
If  life  insurers  ere  forbidden  to  credit  women  wHh  their 
greater  life  expectancy,  women  would  be  compelled  to 
pay  about  1360  million  more  for  Hfe  insurance.' 

The  proposed  "Fair  Insurance  Practices  Act."  now 
under  consideration  by  Congress,  would  have  these 
costly  effects  o  i  women.  The  Equal  Rights  Amendment, 
which  would  prohibit  eny  difference  of  treatment  on  ac- 
count of  sex.  would  have  the  same  hurtful  effect  on 
women,  but  ERA  would  be  even  more  devestatlng 
bees  use.  as  part  of  the  Constitution,  it  would  be  prac- 
tically irreversible. 

Higher  Auto  Insurance  Ratea 

For  e  preview  r>f  how  ERA  would  effect  Insurance 
rates,  we  cen  look  at  the  experience  of  the  stste  of 
Michigan,  which  inserted  e  few  words  banning  sen  dis- 
crimination into  the  Essential  insurance  Act.  e  compre- 
hensive law  passed  In  1 960  dealing  with  a  number  of 
other  issues 

"efore  young  women  drivers  in  Michigan  knew  what 
had  happened,  many  of  them  began  getting  letters  from 
their  insurance  companies  announcing  that,  because  of 
the  new  Euential  Insurance  Art  s  ban  against  sex  dis- 
crimination in  rates,  young  women's  rates  would  hove  to 


be  raised  In  some  age  groupings  by  as  much  as  67% 
(State  Farm),  84%  (AUatate).  or  even  1 27%  (CKUens  In. 
sursnce).'  Rate  Increases  of  $600  or  mora  have  forced 
many  young  Michigan  women  to  reduce  their  auto  acci- 
dent  coverage  below  an  adequate  level.  The  feci  that  this 
penalty  was  infMctsd  on  them  In  the  name  of  "women's 
rigmVte  of  tttse  consolation 

Depending  on  the  age  group  and  other  factors  such 
as  marital  status,  sex-distinct  automobile  insurance  rates 
across  the  country  for  young  women  under  age  25  are 
from  16%  so  66%  lower  than  for  young  men  under  age 
23.  This  la  because  young  men  under  age  23  have  1 3  % 
to  60%  mora  accidents  men  female  drivers  (depending 
on  their  age  group  and  other  factors).  According  to  s  sur- 
vey done  by  the  Insurance  Services  Office  In  Weaning, 
ton.  D.C.,  unisex  tables  would  raise  rates  for  o  23-year- 
o*d  single  woman  In  Hartford.  Connecticut  by  as  much 
as  $600;  In  Newark,  new  Jersey,  by  about  $700  mora 
per  year;  and  in  Philadelphia  by  $600  mora  per  year.1 

Proponents  of  ERA.  and  of  unless  Insurance  legists- 
Hon  which  would  have  the  same  effect  ueueeV  admit  that 
woman's  rases  would  be  Increased  but  say  they  want  the 


When  tire  insurance  la  priced  separately  for  men  and 
for  women,  ratea  for  women  are  13%  to  23%  lees  than 
for  man  beceuse  actuarial  tables  clearly  show  that 
women  tend  to  eve  3  to  6  years  longer  than  men  do.  If  a 
unisex  standard  were  Imposed,  woman  woukf  dearly 
have  to  pay  more  for  the  same  coverage. 

For  example,  according  to  Barbara  J.  Uuttenheiser. 
senior  vice  president  df  Phoenix  Mutual  Ufa  Insurance 
Company  of  Hartford,  a  23-year-old  non  smoking 
woman  would  have  to  pay  $  130  more  for  e  one-year 
$30,000  term  policy  then  the  now  would  pey.  A 
33-year-old  would  pey  $330  more.  Rata  Increases  in 
higher  age  brackets  would  be  even  steeper.4 

Women  of  all  ages,  single  and  married,  would  pay 
mora  for  Ufa  insurance— all  in  the  name  of  "women's 
rights."  These  new  costs  would  impact  hardest  on  female 
heads  of  households  snd  on  low-Income  coupies  that  de 
pend  on  the  wife's  supplementary  income. 


nolrstssvOfflaFci 

Employer-paid  pension  snd  health  Insurance  costs 
are  usually  higher  for  women  because  women  see  their 
doctors  more  often  than  men  (e  factor  which.  Inciden- 
tally, may  contribute  to  their  greater  longevity).  In  order 
to  compensate  for  the  greater  number  of  years  of  pen- 
sion benefit  payments  to  former  employees  who  are 
female,  some  employers  collect  the  same  emount  In 
pension  payments  from  mate  end  female  employees  but 
pey  out  smaller  monthly  benefit*  to  women  over  e  longer 
period  of  time. 
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The  totaf  benefits  paid  to  ■  man  and  ■  woman  art 
oojuoi.  but  wnw  Ismmtots  compWn  that  the  ittueeon  H 
oxtcnrnxianory  inwNMiOnioni  proetsm  w 
radkral^N  would  tarty  destroy  the  very  prlnciplsa  on 
which  at  typoe  of  irwurance  am  based. 

But  e<  cording  to  tha  President's  Cemrntoeion  on 
Pension  Policy.*  only  39%  of  aft  woman  in  IN  work 
force  art  covered  by  pension  plana,  and  M%  of  twee 
already  receive  oojual  moodily  pension  benefits,  (Moat 
tmp*oyar.fundad  ptnaton  and  hooMl  Insurance  pton« 
can  offar  eouol  pension  benefits  to  man  and  woman 
bacauaa  (hay  can  use  tha  adjsenbaen  of  a  group  rata  to 
bland  tha  actuarial  oVrarencee  between  maia  and  remote 


.  a  Congraaaional  man  data  far  i 
atona  would  sdvantogs  onK  5%  of  39%.  or  2%  of  work- 
ing woman.  Tha  othar  96%  of  tha  woman  would  suffer 
by  being  farced  to  pay  much  reohor  sutomobds  and  Wa 
tnaufanca  rataa.  which  are  uauaty  purchsasd  by  die  todl- 


vidua!  udftouf  tha  advantapa  of  group  r 
mauranca  to  a  necessity  for  pmctfcaiy  at  woman;  and  Ho 


insurance  to  conHdarad  aaoenaoJ  by  a  ilmfcli  proper. 
Man  of  woman.  Tha  huaja  Incraaaai  Inthaaa  rataa  caused 
by  fJIA  would  ba  tinwioidotils  and  ytavoudy  unfair.  H  to 
ctaar  that  thara  would  bo  no  tradeoff  In  ponatom  or 


t  Insurance  that  could  possibly  rnmainaata  for  tha 
devoatotJng  tncraaaaa  In  eutomobee  acdoant  and  Mfa  tn- 


Other  harmful  effects  of  EMA  with  ragard  to  Injur 
anca  muat  ba  alao  conatdarad: 

1  If  a  Federal  court  rules  undar  EUA  that  tvan 
•mad  panaion  plana  muat  pay  out  equal  monthly  benefits 
for  which  monlaa  want  not  colsttsd  In  pravtoua  yaara . 
tht  result  could  ba  tnaolvancy  or  a  drastic  reduction  In 
reierva  funda.  Thsse  fundi  are  valuable  aourcet  of 
caprtal  for  mortgagaa  and  business  loam,  which  create 
lobe. 

2  If  a  smell  pension  plan  administrator  dectdfs  to 
equalUs  things  by  cutting  off  benefMa  for  both  aciea  after 
a  fixed  number  of  yean,  the  reauK  would  be  unfair  to 
women  who  tend  to  Hve  longer.  Thto  approach  would 
allow  employ ert  to  control  their  pension  cotta.  but  It 
would  eliminate  a  valuable  penaton  right  now  enjoyed  by 
their  female  employees. 

3.  Among  the  major  employers  which  do  not  now 
provide  equal  monthly  pension  benefits  are  states  and 
municipalities.  States  and  cities  cannot  Increase  their  In- 
come by  raising  prices—they  can  only  raise  taxes.  New 
Voik  City  Budget  Director  A  lair  Townaend  recently  test! 
tied*  that  passege  of  H.R  100.  Congressman  John 
Dirtgeirs  bill  to  sex -neutralize  insurance  rates  and  pen* 


aions.  would  coat  tha  dty  of  New  York  $062  mftfton- 
$690  ration  of  whfcn  would  go  to  man  (benefits  would 
ba  "topped  up"  Incased  of  leveled  down").  Tha  1964 
portion  of  that  HdmslsJ  coat  $B2  mdaon.  would  be  the 
3,000 peace  officers,  fronghtors,  or  sank* 


4.  ERA,  which  would  mandate  unisex  rates  for  el 
types  of  taeurenee,  would  shift  ej  control  orWreoutoaon 
of  Inaurance  to  Congress  and  the  Federal  cour*.liereto- 
fore.  Inauranca  has  been  roay,ilattd  at  the  state  level,  and 
no  convincing  ejiurnant  has  boon  mane  ate  thto  power 


corn*Kingaifumenthaa  been  mad 
m  be  xMedto  Washington,  DC. 


•     5.  It  to  probobU  that  the  danWaon  of  \ 
hnaursnrs  togWtduii  would  Irtdueo marital .. 
atotmlsaliejtimatorectorln  dsearriw^M 
eHmineton  of  thto  factor  would  ba  costly  To  all  con* 


6  .  »  sex  end  marital  status  are 
factors  In  selling  Insurance  rotas, 
torn  ouch  es age  crcongfon  of  I 
<enged  next  ■  aMh  probeete  suoca 
of  untoax  insurance  liglilstion.  the  t 


i  toe. 
r7  would  be  ehot- 
news  enatysto 
JUu;  Journal 


mint  tmff*L  itmtrwet  wttr§  kdt  W  tbay  Wat  Xbt  rSext  St 
aa?»U%afstotaa3  ^^JPLjT^1^  * 

7.  Mandatory  sax  nautW  In  the  tatting  of  rasas 
end  benefltowoukl  undermined 
e  major  private  enterprise.  The  ultimate  loser  would  not 
be 'the  Insurance  induatry.  which  would  peso  Its  coots 
along  to  consumers,  but  both  men  and  women  who 
would  end  up  paying  eH  the  unnecessary  additional 


t  L*taf»e**tn«Mtt,  m,  Count**  to  bw  f> leans.  Jmmy  4. 
t  M3.  raaanww  $  2304.  tht  Ftb  buuftMt  Pwatcm  Act.  rxr, 

run  «l  1  kinei    trmjmK*  mm  tnd  brn^m. 

2  Ini  iMM  for  FwnsH  *****  Oawwort.  Aft  la.  at  ttlti  In  A 
rtw  of  Chtnet^nw  F»mw»i  Immc*  Ad  of  IMI,  Mktixan 
km*w**  Ourttu.  CjMM  V,  p.  26.  A  svtSrntntry  fang  by  AAAof 
MWiexn  htd  ortpMSy  UMtd  a  195%  (Wp*»>  inertttt  m  youna 
mtrrtxa  womtn  undtr  tft  1 9 
3.  SfcjSy  prasartd  Sy  Mtvto  A.  Wtxtn.  ttmor  *lct  artUOMt,  bi* 
"   -  aomct, ff'**"  -    -        -  -        -  ■ 


.  L9tOt7ftS*wtN.W..Sua*»!7.Wa*> 
mtton,  0  C  2000$. 

4.  Ttrtxnony  btfort  aw  Moutt  %*nrntrmm  on  Cowmtice.  Tftnt- 
acrtoson  and  TourUm,  Fttnitcy  24.  1903,  rt  H.R  100.  Tton^ 
DtarlnSwaon  In  InturtfKt  Act.**  Stat  $ 

9  At  BM0WS  Sy  atrbtrt  Ltumnhtinn  in  latemony  dttd  aaew. 

0.  From  sw  NacWtSt  i*n  Waporl  on  sw  Homt  Cowmwct  Subwm- 
nWtM  rtMrmat  en  "Untou  Inturtncv.  Ftbmtiy  22.  1 903 

7  ^Tht  (Jrttn  Foley  (Jpraor."  Msttontl  Lm*  Jo*n«  F«bf\j«y  28, 
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National  Oroantztlon  for  Woman,  Inc. 

H9*t»m,N.W.    S4»7SS    MNMi,  0.0.  10004    •  0OHS47^m 


iiA/mcnuuKi  comncTioM 


There  art  three  basic  points  about  tho  SBA/lnsurance  connection 
thny  apply  to  put  nx  rati  float  ion  oaapeigna,  currant  oaupaigns 
for  federal  and  stata  Initiation  to  ban  sax  discrimination  in 
inaurance,  and  the  prasant  nn  canpalgnt 

tin  la  a  ooayrehenslve  ban  on  looal  aax  diaorialnation. 
Bacauae  it  would  lnvalidata  jaws  and  regulation*  per- 
mitting oc  raquiring  aax  discrimination;  Hi would 
lnvalidata  in  a vary  atata  tna  aaotlona  of  atata  inaur- 
anoa  codas  which  permit  or  raquira  sex  discrimination 
in  insurance. 

naoauaa  lnauranoa  is  regulated  at  tna  stata  level, 
tna  lnauranoa  industry  nalntaina  notoriously  strong 
and  affective  lobbiaa  in  ovary  atata  to  protaot  profite. 
Tho  lobbiaa  intensify  affaotivanaas  by  supportinf  snd 
shaping  tho  aotlvltlas  of  tho  national  Association  of 
lnauranoa  Commissioners  and  tho  Conference  of  Insurance  ^ 
Legislators. 

Insurance  lobbies  f iffct  any  legislation  making  sax 
discrimination  illegal  union  could  affect  insurance,  . 
e.g.,  banning  sen  discrimination  in  auto  insurance 
prices,   naoauaa  they  ara  powerful  and  have  well  es- 
tabllehed  systesMi  for  rewarding  and  punishing  legis- 
lators. Insurance  lobbies  can  influence  legislation 
quietly  when  overt  opposition  would  be  "socially  un- 
acceptable,* to  use  their  expression*   Opposition  to 
Bin  was  all  in  a  day*  a  work  for  them* 

These  baslo  points  are  highlighted  in  the  attached  newspapor 
i tans i 

1.  HOW  ad,  "WILL  TBI  BBA  SI  BACBIFICBD  FOB  TOE  IBSURABCB 
BUMBBAB  GAME?"    Maw  Tork  Tines,  June  3,  1912. 

2.  Editorial,  "ERA  SPOTLIGHT  IB  OB  FLORIDA"    Bt.  Petersburg 
Tinas,  June  7,  1M2. 


3. 


editorial,  "XMBunOBB  tabs  THB  BABY  NAT"  Bt.  Petersburg 
Tinas,  June  14,  1912. 


The  MOW  ad  was  obviously  a  revelation  to  the  It.  Petersburg! Tines 
The  ad  explained  the  myitery  of  the  Florida  legislature's  blocking 
BRA  in  defiance  of  a  large  majority  of  the  state's  voters.    In  the 
editorials,  the  peper  explained  to  its  readers  what  the  ad  said 
and  how  that  applied  to  Florida.   These  explanations  of  June  1992 
still  apply  today. 

t/12/ftt 
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LEGAL  ANALYSIS  OF  POTENTIAL  IMPACT  OF  THE  PROPOSED  EQUAL  RIGHTS  AMENDMENT 
(ERA)  UPON  THE  USE  BY  INSURANCE  COMPANIES  OP  GENDER  AS  A  RISK  CLASSIFICATION 

ThU  report  will  analyze  Che  language  in  the  propoeed  Equal  Rlghte 
Aaendaent  (ERA)  in  tenia  of  what  ita  potential  impact  eight  be  upon  the 
uae  by  inaurance  coapaniee  of  gender  ee  a  riak  classification.  Since 
the  propoeed  conatitutional  aasndaent  snpllss  only  to  ceeee  of  dlacrieina- 
tion  involving  govsrnaentsl  or  etete  action,  a  diecueeion  of  the  etate  action 
doctrine  will  be  act  forth  in  thie  analyaia.    Thie  will  be  followed  by  e 
review  of  the  iaeue  concerning  whether  the  enforcement  language  In  the 
propoeel  con  be  ueed  by  Congreae  to  raech  private  action* 

The  propoeed  ERA  provldae  in  pertinent  perti 

Section  1*    Equelity  of  rlghte  under  the  lew  a  ha  11 
f  not  be  denied  or  e bridged  by  the  United  Stetee  or  by 

any  State  on  eccount  for  aex. 

Section  2.  The  Congreee  ehell  have  the  power  to 
enforce i  by  appropriate  lnglolotlon.  the  provieione 
of  thie  erticle. 

Section  3*    Thie  attendee nt  ehell  toko  affect  two  yeere 
efter  the  dete  of  ratification*    (Emphasis  aupplled.) 

Thie  propoeed  conetitutionel  aaendaent  la  baeed  lergely  on  Saction  5 

of  the  Fourteenth  Aaendaent.    Thet  Amendment  by  ite  expraaa  terae  provldae 

thet  "In Jo  State* ••"  end  "nor  ehell  eny  State* «•"  engege  in  the  proscribed 

conduct.    Ae  wee  eteted  In  one  Supreme  Court  daclalon: 

(T]he  action  inhibited  by  the  firet  eection  of  the 
Fourteenth  Aaendaent  ie  only  euch  action  ae  aey  feirly 
be  said  to  be  that  of  the  Stetee.    Thet  Aaendaent  erecta 
no  shield  againat  aerely  private  conduct,  however  die- 
criminatory  or  wrongful. 

Shelley  v.  Krooaor, 

314  U.S.  1.  13  (1948). 
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Tti«n9  in  another  ceee,  tha  Supreme  Court  polntad  out: 

*  It  la  Stata  action  of  a  particular  character  that 

la  prohibited.    Individual  Invaalon  of  Individual 
righte  lg  not  tha  aubjact  matter  of  tha  amendment. 
It  haa  a  daapar  and  broadar  acopa.    It  nulllflaa 
and  makee  void  action  of  avary  kind,  which  lapalra  tha 
privilege*  and  laanjnltlaa  of  cltliana  of  tha  Unltad 
Stataa9  or  which  Injuraa  thaa  la  Ufa,  liberty,  or 
property  without  dua  procaaa  of-law,  or  which  danlaa 
to  any  of  thaa  tha  equal  protect ion  of  tha  lawa. 

Civil  HUhte  Ceeaa,  109  U.S.  3,  U  (1683). 

It  la  quite  clear  that  when  e  etete,  through  Itj  legleleture,  coamunda 

e  d 1 ec riwinet or y  result,  that  constitutes  state  action  condemned  by  tha  flrat 

eectlon  of  the  fourteenth  Amendment  ,-'shd  the  statute  enacted  le  void.  United 

1/  ~ 
Ststse  v.  Ml  nee.  362  U.S.  17,  25  (1960).       Justice  frankfurter  once  wrote. 

"tha  vital  requirement  le  Stete  reeponelbillty  that  eomewhere  ^somehow,  to 

aome  extent,  there  be  en  Infuelon  of  conduct  by  offlclele,  panoplied  With 


With 

a> 


etete  power,  into  any  scheme"    to  deny  protected  rights*  ^ Terry  v,  Ade! 

2/   

345  U.S.  461,  473  (1953).  ~ 

Tha  complexity  of  tha  at eta  ectlon  doctrine  becomee  apparent  whan  the 

Court  le  confronted  with  chellengee  to  conduct  thet  le  not  eo  clearly  tha 

action  of  a  etate  but  la,  perhapa,  tha  ectlon  of  e  ainor  etete  officiel 

not  euthorltad  eo  to  ect  end  parhapa  forbidden  to  ect  In  euch  e  manner  by 

etete  lew,  or  is,  prfrhepe  on ^ the  dther  hetld,  the  rfcrion  of  e  prlvete  perty 

who  hae  eone  reletlonehlp  with  governmental  authority. 


U  A  prime  exemple  le  the  etstutory  requirement  of  reclelly  eegregetad 

tchoole  condemned  In,  Brown  v.  Board  of  gducetlon,  347  U.S.  483  (1954). 

2/  Justice  Frenkfurter  wrote  a  concurring  opinion  in  Terry  v.  Adage, 
and  he  was  speaking  epecif Icelly  of  the  etate  action  requirement  of  the 
Klfteonth  Amendment, 
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The  contlnuua  of  state  action  Things*  from  obvious  lsgl slated  denial 
of  ona  of  tha  guarantee**  of  Section  1  of  tha  Fourteenth  Aaendaent  to  the 
point  at  which  private  action  la  no  longer  00  eignif icently  related  to  etete 
action  that  the  Aaendaent  doae  not  apply  at  all.    When  the  dlerrlalnatlon  la 
bel.ni  prectlced  by  private  pertlee,  the  quootlon  la  baalcally  whether  there 
haa  bean  eufflclent  atete  lnvolveejent  to  bring  tha  Fourteenth  Aaendaent  Into 
pley.    In  ehort    the  prlvete  action  la  not  constitutionally  forbidden 
"unlsss  to  aoaa  significant  extent  the  State  In  any  of  lta  aanlfeototlono 
haa  been  found  to  have  becoae  Involved  In  It."    lurton  v.  Ullalngton  Forking 
Authovt'jr,  363  U.S.  715  (1961).    There  le  no  cleer  foraula  to  epply  to 
dararatne  whether  or  not  atete  action  axleta.    The  fecta  of  each  situation 
hava  to  be  eaaatned  aaparataly. 

Tha  Court  hee  aada  claer  that  governaentel  lnvolveaent  with  prlvete 
pereona  or  private  corporetlone  la  not  the  crucial  factor  In  deteralnlng 
the  existence  of  atete  ectlon.    Ineteed,  the  Court  hee  aeld  that,  "tha 
inquiry  aurt  be  whether  there  le  e  eufflclently  cloae  nexua  between  the 
State  and  tha  challenged  action  of  the  reguleted  entity  eo  that  the  ectlon 
of  tha  latter  aay  be  fairly  traeted  ee  that  of  the  State  Itself."    Jackaon  v. 
Metropolitan  Edison  Co..  419  U.S.  345,  351  (1974)(under  the  Due  Frocees 
Clause).    In  other  wordo,  tha  atete  has  to  be  Involved  with, the  pertlcular 
activity  of  the  Institution  thet  actually  Inflicted  f ha  injury  on  the 
plaintiff,  I.e.  the  etate  action,  end  not  the  private,  hat  to  be  the 
subject  of  the  coaplalnt. 

It  should  also  be  noted  that  the  receipt  of  federal  funds  alone 
does  not  irahue  J  private  Institution  with  state  action.    Creep  v. 
Oranjp  Mea.  Hosp^  CojrpAjL    01 J  P. 2d  873  (5th  Mr.),  cert  den.  ^  421  U.S. 
WW  Wahba  v.  New  York  Univ.,  492  K.2d  9ft  (2nd  Clr.),  cert,  den.^ 
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4l<*  U.S.  874  (1974);    N.Y.C.  Jaycees  v.  U  S.  Jaycees,  512  F.2d  856  (2nd 
Clr.  19/6). 

\        In  1976,  tht  Suprce*  Court  narrowed  or  tightened  the  state  action 

\ 

doctrine  even  furthtr  by  holding  that  plalntllfav  eaeking  to  havt  with- 
dra/n  governmental  tax  benefite  accordtd  to  prlvatt  Inatltutlona  that 
allegedly  dlacrlalnated  agalnat  coaplainanta  and  thiia  Involved  the  government 
In  their  act lone,  suet  In  o^der  to  W  able  to' bring  ^helr  eultehow  that 
revocation  of  the  benefit  would  cauee  the  Inatltutlona  to  ceaae  the 
complained  of  conduct.    Simon  v.  Eaatern  Kentucky  Welfare  RUhta  Organlia-  — 
tlon.  426  U.S.  26  (1976).    (See  id .  at  46,  63-641'  Justice  Brtnnan  'concurring 

and  dissenting).      '     "  %  '  "  -  U^iiur. 

t 

During  ttre  1982  Tern,  the  Supreae  Court  handed  down  three  declelona 


which  app<  at  to  be  ronalatent  with  the  trend  of  narrowing  or  tlghtt 
the  state  acttoo  doctrine:    tUfltf;  Cotul ywlon  of  the  New  York  State 
■ent  nf  Social  Servlcea  v.  vjretskv.  50  U.S.L.W.  4859  (june  25,  T98 


which  app<  at  to  be  ronalatent  with  the  trend  of  narrowing  or  tightening 

Depart^" 
T982) 

(no  "state  act  ton"  in      relng  homes'  declelona  to  discharge  or  tranafer 

Medicaid  patients  to  lower  levela  of  care;  thus,  respondenta  failed  to  1 

it  i 

prove  petitioners  violated  rights • aecured  by  the  Fourteenth  Amendment);  -.- 
Eendell-Baker  v.  Kohn,  50  U.S.L.W.  4fl25  (June  25,  l9«2)(e  private  school, 
whose  income  is  derived  primarily  from  public  sources  and  which  la 
regulated  hy  public  authorities,  did  mrt  act  "under  color  of  state  law" 
when  It  discharged  certain  employees);  Lugar  v.  Edmnnrt*o_u  01 1  j^o. .  ,imr.  t  " 
i(>  U.S.L.W    4H50  (June  I"),  1982)  (no  "state  action'  Insofar  as  petitioner 
alleged  only  mtnuup  or  abuse  by  respondents  of  Virginia  Law;  but  "state 
action"  exists  to  the  uxtcnt  that  p^t It loner 's  complaint  challenged 
the  at.»r/»  Rf.jfur^  .is  being  procedurally  defective  under  the  Due  Process 
(  tautie ) . 
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in  Blum  v.  Yarets  ky.  supra,  the  Court  looked  very  carefully  at  the 
mining  hoaee  and  their  epeclflc  ectlona  In  discharging  or  traneferrlng 
Medicaid  patlenta  to  lower  levala  of  cere*    The  prcclee  question  eddreeeed 
wjs  whether  the  etete  could  be  held  reaponalble  for  thoee  declelone  eo  ee 
to  subject  thca  to  the  etrlcturee  of  the  fourteenth  Aaendaent.    In  con- 
cluding that  there  wee  no  "state  action,"  the  Court  looked at  the 
following:  (1)  the  feet  that  nursing  hoaee  in  New  York  are  reguleted  by 
the  Stete;  (2)  whether  the  etete  exercleed  coercive  power  6r  provided 
elgnif leant  encouragement  ceuelng  the  nurelng  hoaee  to  eo  ect;  (3) 
whether  the  prlvete  entity,  i.e.  nurelng  hoaee,  exercleed  pov*re  thet  are 
trerfltlonslly  the  exclusive  prerogetlve  of  the  etete.    In  lta  declelon, 
the  Court  etstedi 


These  regulattone  do  not  require  the  nursing  homes 
ro  rely  on  the  forme  in  asking  dlecherge  or  trenefer 
decisions,  nor  do  they  deaonstrste  that  the  Stete  le 
responsible  for  the  declelon  to  dlecharge  or  trenefer 
partlculer  petlente.    Thoee  declelone  ultimately  turn 
on  aedlc.nl  Judgments  made  by  prlvete  pertlee  eccordlng 
to  profeeelonel  etenderde  that  are  not  aetebllehed  by 
the  State...  nothing  In  the  reguletlons  author  ires 
the  offlclale  to  epprove  or  dleepprove  declelone  either 
to  reteln  or  dlecharge  pertlculer  petlente,  and  peti- 
tioners epeclflcelly  dleclelm  eny  euch  responsibility. 
Instead,  the  Stete  le  obliged  to  epprove  or  dleepprove 
continued  payment  of  Medlceld  beneflte  efter  e  chenge 
in  the  petlent'e  need  for  services* Adjustments  In 
benefit  levels  In  response  to  a  decision  to  discharge 
or  transfer  s  pet  lent  does  not  constitute  approval  or 
enforcement  of  that  decision*    As  we  have  already  con- 
cluded, this  degree  of  involvement  Is  too  slim  a  basis 
on  which  to  predlcste  a  finding  of  state  action  In  the 
derision  Itself* •• 

An  we  have  previously  held,  prJ<Mtcly  owned  enterprises 
providing  services  that  the  state  would  not  necessarily 
provide,  even  though  they  o.c  extensively  regulated, 
do  not  fall  within  the  ambit  of  Burton*    Jaeknon  v. 
Metropolitan  Edison  Co*x  419  U.sT  3457  3 57^3 58."  That 
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progress  undertaken  by  the  State  refult  in  substantial 
funding  of  cha  activities  of  a  private  entity  la  no  ex>ra 
parauaalva  than  tht  fact  of  regulation  of  tuch  entity  in 
da  son  at  rating  that  the  Stata  la*  reopdflolblo  for  decisions 
aade  by  cha  antlty  in  cha  couraa  of  lea  buslnsss. 

Wa  ara  alao  unabla  Co  concluda  that  tha  nuralng  bomai 
perfon  a  funotion  that  haa  bean  "traditionally  tha  ax* 
clualva  prerogative  >f  tha  Stata."    Jachaon  y.  Metropolitan 
Edlaon  Co,,  supra , ' at  333 • 

50  U.S.L.V.  4839,.  4663-4864. 

Stallsrly,  In  Eendell-Beker  v.  Kohn,  supra,  dacldad  on  tha  aane  day 

•  *         i  * 

••  Blun  v..  Yaretaky,  tha  Suprene  Court  Invokad  a  vary  atrlngant  Intarpra- 
tation  of  tha  atata  action  doctrine.    Tha  Court  addraaaad  tha  quaatlon 
whether  a  prlvata  achool9  whoee  income  comi  primarily  froai  public 
aourcaa  and  which  la  ragulatad  by  public  suthorl'lss,  actad  under  color 
of  atata  lav  when  It  discharged  car tain  eaployass.    Tha  Court  concluded 
that  the  achool'a  action  did  not  conotltuta  atata  action*  and  in  Ita 
rationale  it  railed  to  a  great  extant  on  Blun  vi  Yarateky,  eupra . 
The  Court  stated specifically  that t~...  the  echool'e  receipt  of  public 
funde  doea  not  naka  tha  dlecharge  declelone  acta  of  tha  atata*4* 
50  U.S.L.V.  4823.  4828.    Tha  Court  went  on  to  point  out!  ' 


The  school,  like  the  nuralng  novae,  le  not  fundonentally 
different  froa  aany  private  corporations  whoec  buelneee 
depende  p  laarlly  on  contrecte  to  build  roede,  fridges, 
dene,  ships,  or  aubaarlnee  for' the  governments  Acta  of 
aiich  private  ' conferee to*d  do  nbt  ttecbne  acta*  df  the  ,r 
government  by  reaaon  of  their  significant  or  even  total 
engaftpaent  in  perforalng  public  contracta.    Id.  at  4828. 

In  Hinrir  11 -Baker f  the  Court  found  that  the  dlscherge  decisions  aerie 

by  the  school  personnel  were  neither  compelled  nor  influenced  by  eny  etete 

regulation.    The  Court  observed: 
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.  .  .  In  contraat  to  tht  oxtonolvo  regulation  of  cha 
school  gonorolly,  tha  varloua  roguletore  ohowod  relotlvely 
llttla  intaraat  In  Cha  ochool'o  paraonnal  aottoro.  Tha 
mc«t  lntrualva  paraonnal  regulation  promulgated  by  cha 
varlnua  government  aganclaa  wee  tha  requirement  that 
tha  Committee  on  Criminal  Juatlca  had  tha  power  to 
opprovo  paraona  hlrad  *c  vocational  counaalora.  Such 
a  regulation  la  not  atifflclant  to  make  a  daclalon  to 
dlochorgo,  made  by  private  management,  etete  ectlon. 


The  Court  applied  the  "public  function"  teet  In  Rondoll-Bokor  In 
e  very  otrlnjont  manner  eleo  noting  thet  the  critical  queetlon  wee  whether 


the  function  performed  wee  traditionally  the  exclusive  prerogative  of  the 


state.    There  vaa  no  denying  thet  the  educetlon  ft  theee  salad Juatad  children 


vaa  e  public  function ,  but  thla  wee  only  the  beginning  of  the  Court 9 e  enalyel 

/  i 

Tha  Court  wrote t 


Chapter  766  of  the  Haeeechueette  Act  nf  1972 
denonetretee  that  the  Stete  lrtendf  to  ptovlde 
oervlceo  for  auch  otudento  et  public  axpenoo. 
Thet  leglalatlve  policy  choice  In  no  vey  makao 
theee-  eervlceo  the  excluolvo  province  of  the  Stete... 
That  e  private  entity  per  forme  e  function  which 
eervee  the  public  doea  nnt  eaka  lta  ecte  etete  ectlon. 


Finally,  In  Randall-Baker,  the  Court  held  there  wee  no  "symbiotic" 
relationship  between  the  etete  end  the  achool.    It  found  thet  the  achool 'a 
fiscal  relationship  with  the  etate  wae  no  different  f rota  thet  of  many  con- 
tractor* performing  services  for  the  government. 

Thus,  from  the  language  quoted  above  In  Blum  v.  Va ret sky  and  Rendell- 
Baker  y.  Kohn,  It  is  apparent  that  the  Supreme  Court  does  not  find  state 
Act  tan  presc.it  In  given  factual  situations  without  first  applying  very 


Id.  en  4828-4829. 


Id.  et  4829. 
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•(rict  etandsrds.    Thia  ie  evident  as  wall  in  the  Lager  v.  Edaondeon 
OH  Co.f  Inc.  cast.  50  U.S.L.W    4850.  which  it  decided  on  the  teas  day. 
The  Court  epelled  out  the  ntrlngont  nadt  of  analysis  enploycd  and  the 
rationale  behind  its 


Cavefdl  inherence  to  ttiu    stste  set ion"  requirement 
preeervtis  tn  jt**  of  individual  freedom  by  Halting 
rhn  reach  of  NJeial  law  and  federal  Judicial  ,ioVer« 
,  It  .also  avoi<*j  imposing. on  the  state,  ite  agenclss 
or  ot'ieUla,  reeponeiblllty  for  conduct  for  which  they 
c*<;not  *nir!y  be  blamed.    A  major  conaequence  ie  to 
lequlra  *ne  courts  to  reapacc  the  limits  of  their 
own  nower  ae  directed  agalnat  atete  governaente 
end  privets  intsrsfts.    Whether  thle  ie  good  or 
bad  policy,  it  ia  a  fundamental  fact  of  our  political 
older. 

Ojr    «sts  hsvt  accordingly  Insisted  thet  the  . 
conduct  allegedly  ceuelng  the  deprivation  of  a* federal 
fjftfcr  be  fairly  attributable  to  the  atate.    Theee  caaee 
■wfWt  s  two^pert  approach  to  thia  queetion  of  "fair 
atvrf  out  ton."    MriCf  r.he  deprivation  auet  ba  cauaed 
by  the  ersreifs  of  some  right  or  privilege  created  by 
the  ttete  or  by  s  rule  of  conduct  lapoeed  by  the  etete 
or  by  *  pereon  for  whoa  the  atate  la  reaponoibl*. . . 
tecond ,  the  party  charged  with  the  deprlvetlon  auat 
be  t  person  who  aey  fairly  ba  aald  to  ba  a  atate 
actor.    Thia  nay  be  beceuee  tie  ie  a  etate  official/' 
because  ie  hee  acted  together  with  or  haa  obtained 
algnlf leant  aid  froa  atate  offlclela,  or  beeauae 
hts  conduct  ia  otherwiee  chargeable  to  the  etate. 
Without  e  limit  such  as  thia,  prlvete  pertiee  could 
fare  conatitutionel  lltigetion  whenever  they  eeek  to 
rely  on  eoae  atete  rule  governing  their  interactions 
with  the  coeaninlty  surrounding  them*  / 


A  review  of  the  three  foregoing  1982  decisions  by  the  Supren*  Court 
l*dlca?f»o  that  the  Court  I    polnn  to       line  a  tactual  eituatlon  very 
closely  before  it  detciaines  that  .unto  action  is  present  terrnntlng  the 
Application  of  the  protections  of  t\  conffMtuMowl  Amendment  such  as  the 
Fourteenth  Anendmrnt. 


50  U.S.L.W.  et  4853-4854. 
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It  It  certainly  clear  froa  tha  language  In  the  propoeed  ERA  and 
from  the  fact  that  It  In  predicated  on  the  Fourteenth  Aaendaent  to 
eoae  extent  that  It  covere  ettuatlone  where  there  le  etate  action. 
The  foregoing  dtecueelon,  however,  hae  ehown  that  the  Court  hae  over 
the  yea  re  narrowed  ite  concept  of  what  conetltutee  etata  action  to 
warrant  bringing  the  Fourteenth  Aaendaent  Into  play.    Short  of  actual 
etate  enacted  leglalatlon  seating  tha  requlreaente  of  tha  etate  action 
doctrine,  Ite  exletance  or  preeenca  becoaea  leee  clear,  and  courta 
have  to  exaalne  the  facta*  and  weigh  tha  clrcuaetancee  lo  each  eituatloo. 

In  the  caae  of  dataralnlng  what  alght  be  tha  potential  lapact  of 
the  propoeed  ERA  upon  tha  use  by  Inauranca  coapanlaa  of  gander  aa  a  rlak 
claaelf lcatlon,  one  would  have  to  carafully  acrutlnlaa  tha  Inauranca 
company  and  Ite  relet lonahlp  vie  a*  via  tha  federal,  etata  or  local 
government.    Moot  Ineuranca  coapanlae  era  private  entltlee  which  era 
actually  regulated  by  the  atatae.    It  would  be  accurate  to  eay  that  tha 
propoeed  ERA  would  not  Interfere  with  tha  practlcae  of  rrlvate  Inauranca 
coapeniee.    In  euch  Inetencee,  there  would  tlaply  be  no  etate  action. 
Section  1  of  the  propoeed  ERA  i«  prohibitory  only  upon  the  faderel  govern- 
ment and  the  etate  goverraente  end  on  ite  face,  doee  not  reech  private 
conduct.    Thuo,  arguably,  aa  with  respect  to  Congraee'  enforceaent  power 
under  Sectlrfi  5  of  the  Fourteenth  Aaendaant,  Congraee  power  under  Section 

2  of  th»  propoeed  &RA  to  enforc?  Section  1  would  be  similarly  Halted. 

3/ 

nee  Civil  Mights  Caren,  10*  U.S.  11  (1883). 


3/  Justice  Harlan's  dissent  rroooned  that  Congreoe  had  t^e  power  tc 
protect  rlghte  eecurod  by  ttie  Fourteenth  Amendment  tgai;  *t  Invasion  by 
both  state  and  private  action  but. a  lea  viewed  placed  of  public  accommodation 
aa  serving  a  quasi*- public  function  which  satisfied  the  ►fate  action  require- 
aent.    Id.  at  46-48,  56-5/. 
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The  fact  that  thera  aay  ba  a  queatlon  at  to  whither  prlvata  dlacrlalna- 

tlon  can  ba  raachad  undar  tha  Fourteenth  Aaandaant  exlete  by  virtu*  of  tha 

langthy  eteteaent  Juatlca  Brannan  appandad  to  tha  Court 'a  declelon  in 

Unltad  Stataa  v*  gueat ,  J83  U.S.  745  (1966).    A  Majority  of  tha  Juatlcee 

Joinad  Brannan  in  arguing  chat  Congraaa'  power  wee  not  ao  narrow  *a  to  ba 

liaitad  by  tha  atata  action  requirement* 

"In  Unitad  Stataa  v»  Cueat,  tha  Court  upheld*  an  indictment  uniler 18 

U.S.C.  241,  a  atatuta  iapoaing  criminal  panaltlaa  for  cartaln  civil  righta 

vloletione*    Specifically,  taction  241  prohltlte  coneplreclee  to  daprlva 

cit liana  of  civil  righta  and  la  a  falony  offanaa.    Ia  Gueat,  tha  Cour't 

upha  Id  an  indict  ment  undar  a  act  ion  Hi  of  alx  Individual  who  allegedly  ' 

had  conaplrad  to  daprlva  blacka  of  thalr  right  to  uaa  Stata  facllltlaa 

and  to  travel  in  intar atata  coanerce.    Although  tha  Court  'reed  into  tha 

indict  *nt  an  allegation  ot  atata  action,  alx  Juatlcaa  expressed  tha  vlav 

that  Saction  5  of  tha  Pourteanth  Aaandaant  authorlaaa  leglelatJon  proscribing 

wnolly  prlvata  conduct*    fcee ponding  to  lenguaga  in  Juatlca  Stewart's  opinion 

for  tha  Court  implying  a  *etete  action"  limitation  on  Congraaa'  legle la tlva 

authority,  Juatlca  Brannan,  joinad  by  a  aajorlty  of  hie  brathran,  arguad 

for  broadar  congraaaional  authority: 

Although  tha  Aaandafnt  itaalf...  'apcaka  to  tha 

.Stata  or  to  thorie  acting  undar  the  color,  of  Ita 

authority/  legislation  protecting*  righta'Vreatad  ,,rrt?r  "liCti:'A 

by  that  Aaandaant,  auch  aa  tha  right  to  utilisation 

of  atata  facllltlaa,  need  not  ba  conflnad  to  punlahlng 

conipiraclaa  in  which  atata  offlcara  partlclpata. 

Rather  §  3  autaorisee  Congraaa  to  aaka  lawa  that 

it  concludes  art  reaaonably  naceeeary  to  protect  a 

right  craatad  by  and  arlalng  under  tha  Aaandaant; 

and  Congraaa  la  thus  fully  empowered  to  determine 

that  punishment  of  private  conaplraclaa  Interfering 

with  the  exercise  of  auch  a  right  la  necessary  to 

its  full  protection* 

36j  U.S.  at  782* 
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Within  that  authority  la  tha  "power  to  dataralna  that  In  ordar 
adequately  to  protact  tha  right  to  equal  utlllsatloo  of  atata  faclUtlao, 
It  la  alao  approprlata  to  punlah  (prlvata)  Individuals "  who  would  dany 
auch  accaaa.    Thue,  undar  tha  Cuaat  rationala,  prlvata  conaplraclaa  to 
lntarfara  with  equal  protactlon  or  due  procaaa  rlghta  protactad  by  tha 
Pourtaanth  Amendment  may  ba  within  tha  raaeh  of  Sac  t  ion  241.    Nona  tha  la  aav 
in  light  of  changaa  in  tha  Court's  aaabarshlp  and  abaant  definitive  ad- 
judication, tha  aattor  ia  not  fraa  of  all  doubt.    Furthsraors,  tha  limits  / 
and  potantlal  of  that  rationale  ara  uncertain,  whathar  it  la  only  with / 
regard  to  "etete  focllltloo"  thet  Section  241  reechee  prlvata  interference, 
or  what  "righto*  ere  ancoapassed  within  tha  concept  of  "Fourteenth  Amendment 
rlghta.** 

In  addition,  it  suet  ba  eapheelied  that  the/ conoonouo  axprooood  by 

4/ 

ill  Juetlcee  In  Cueet       that  Section  3  of  the  Fourteenth  Aaandaant  eapowaro 
tha  Congraee  to  enact  lew*  punlehlng  ell  conaplraclaa,  with  or  without 
etete  action,  that  Interfere  with  Fourteenth  Aaandaant  right*  woo  dicta 
in  tha  reoo  elnce  Juetlca  Stawart,  who  euthorad  tha  Court'a  opinion, 
found  the  ellegetlone  aufflclant  to  aueteln  e  charge  of  Stote-aonctlonod 

deprivation  of  equal  protection  rlghte  thet  ha  epperently  deeaed  eeeentlel 

3/ 

to  e  Section  241  prosecution* 


4/  Clark,  J.,  with  tha  concurrence  of  Black  and  Fortae,  JJ.,  joining 
the  opinion  oi  the  Court,  and  Brennan,  J.,  joined  by  Warren,  Ch.  J.,  end 
Douglas,  J*,  concurring  in  part  and  diaeentlng  in  part* 

5/  In  this  opinion,  Justice  Stewart  ototedt 

In  thle  connection,  we  emphaeise  that  5  241  by  ita  clear  language 
lncorporatee  no  acre  than  tha  Equal  Protection  Clauee  iteelf;  the  stetute 
does  not  purport  to  give  substantias,  as  opposed  to  remedial,  Implementation 
to  any  rights  secured  by  thet  Clause...    tt  Is  commonplace  that  rlghte 
under  the  Kqual  Protection  Clause  Iteelf  arise  only  where  there  his  been 

(Continued) 
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Moreover ,  the  » eported  Federal  court  decision*  since*  Cueat  to  sustain 

.1  Section  241  prosecution  based  on  due  process  or  equal  protection  violations 

6/  | 

have  Involved  alined  Interference  in  State  elections       and  the  right  to  a 

It  A 
jury  triaT    where  the  requisite  complicity  of  State  officials  to  support  a 

finding  state  action  was  present,  ^ 

Thus,  It  can  he  said  thst  the  applicability  of  Section^  241,  or  oore 
fundamentally,  the  scope  of  Congress'  authority  to  reach 'private  conspiratorial 

conduct  Interfering  with  Fourteenth  Amendcent  rights  has  ye«  to  be  definitely 

i 

resolved • 

In  sun,  on  Its  face,  the  proposed  ERA  will  re*ch  only  state  action. 
It  places  a  limitation  on  governmental  entities,'  prohibiting  fender-based  J".  .  %  , 
discriminatory  activities  on  their  part.    The  proposed  ERA  provides  that 
equality  of  rights  under  the  l.w  cannot  "be  denied  or  abridged  by  the 
United  States  or  by  any  State"  because  of  sex.  (Emphasis  supplied). 


(Continued)  involvement  of  the  State  or  of  one  ecting  under  colour  of  its 
authority.  The  Equal  Protection  Cleuse  'does  not...  add  anything  to^tha 
rights  which  one  citizen  has  under  the  Constitution  egelnst  another.*... 
Aa  Mr.  Justice  Douglas  more  recently  put  it,  'The  Fourteenth  Amendment 
protects  the  individual  against  state  ectlon,  njt  egelnet  wrongs  idone  by 
Individuals. '  (citations  omitted). \ 

This  has  been  the  view  from  the  beginning....  It  \ 
remains  the  Court 'a  view  today.  ! 

383  U.S.  at  755.  I 

At  the  sane  tlue,  JiiBtice  Stewart  narrowly  limited  his  views  to  Section  241 

ttnd  did  not  purport  to  address  the  question  of  whst  kinds  of  other  and  broader 
leglsl.it  Ion  Congress  might  constitutionally  enact  under  $5  o    the  Fourteenth 

Amendment  to  Implement  that  Cla-se  or  any  other  provision  ol  .he  Amendment . 

6/  See.  e.g.  United  States  v.  StnUlnKs,  501  F.2d  954  (tth  Clr<  1974). 
United  St^sj-j_  Andrrson.  481  F.M  r>H5  (4rh  Cir.  1973).  affV  417  U.S.  211  ^ 
(19/4) .  j 

//  United  States _v,J*J)pU,  462  i-'.7d  224  (hth  Clr.  19  72);  Unltty  States 
v.  Purvis.  5HU  F.'/d*8b3  (5th  Clr.  19/fl). 
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Similarly,  the  Fourteenth  Amendment  provides  that  no  state  action 
shall  deprive  any  person  at  llfel  liberty  or  property  without  due  .process 
of  law.    As  such,  the  potsntlal  Impact  of  the  proposed  ERA  on  Insurance 
coapsnies  using  gender  as  a  basis  for  risk  calculation  can  only  be  deter- 
mined after  examining  the  specific  factual  circumstances  surrounding  the 
particular  lnsurancs  company  and  Its  relationship  vis  a'via  the  govsnmmnt-- 
fadsral,  stats  or  local.    Aa  rscsnt  U.S.  Supreme  Court  decisions  Indicate, 
the  Court  has  tlghtsnsd  up  on  Its  interpretation  of  the  stats  action  doctrine. 
If  stats  action  axlsts,  then  the  proposed  ERA  would  apply.    In  the  absence  of 
etate  action,  It  le  unsettled  whether  the  enforcement  authority  In  Section,  2 
of  the  propoeed  ERA,  like  Section  3  of  the  Fourteenth/ Amendment,  can  roach 
private  action.  / 

Pending  before  the  98th  Congrcee  are  bills,  such  aa  H.R.  100  and 
S.  372,  which  would  prohibit  as*  discrimination  In  lnsurancs,  along  with 
race,  color,  religi,,    and  national  origin.  /This  propoeed  legieletion  la 
quite  expanelve  In  lte  ecope  end  would  apply  to  any  Insurer  engaged  In 
commerce.    Thue,  one  would  not  Initially  have  to  determine  whether  the 
lneurer  wae  a  "state  actor"  meeting  the  requirements  of  the  state  action 
doctrine.    However,  the  latter  would  be  an  eeecntlal  element  for  the 
application  of  the  propoeed  ERA,  aa  the  discussion  In  thle  paper  ha a 
indicated,  and  thue,  the  proposed  ERA  on  Its  face,  at  leaet,  would  not 
appear  to  have  as  broad  a  reach  as  H.R.  100  and  S.  372. 


Karen  J.  Lewis 
Legislative  Attorney 
American  Law  Division 
March  31,  1983 
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(J-76-19841 
IN  THE  SUPREME  COURT  OP  PENNSYLVANIA 
Eastern  District 


HARTFORD  ACCIDENT  AND  INDEMNITY 
COMPANY 

v. 

INSURANCE  COMMISSIONER  OP  THE 
COMMONWEALTH  OF  PENNSYLVANIA 

PHILIP  V,  MATTES  and  STATE  FARM 
MUTUAL  AUTOMOBILE  INSURANCE 
COMPANY, 

Intervenora 

Appeal  of  HARTFORD  ACCIDENT  AND 
INDEMNITY  COMPANY  and  STATE 
FARM  MUTUAL  AUTOMOBILE 
INSURANCE  COMPANY 


No.  55 
1982 


E.D.    Appeal  Docket 


Appeal  from  the  order  of  the 
Commonwealth  Court  dated 
March  10,  1982,  entered  at 
No.  1184  CD.  1980,  affirming 
the  Order  of  the  Insurance 
Commissioner  dated  April  17, 
1980,  entered  at  No.  R76-7-2. 

65  Pa.  Commw.  249,  442 
A.  2d  382  (1982) 


ARGUEDi  October  20,  1963 
REARGUED!     April  10,  1964 


OPINION 


We  must  next  consider  whether  the  Commissioner  was 
justified  In  looking  to  the  Pennsylvania  Equal  Rights  Amendment 
In  his  determination  of  whether  Hartford's  gender-based  rate  plan 
was  "unfair."  Appellants  seek  to  characterize  the  Commissioner's 
disapproval  of  Hartford's  rate  plan  as  an  unauthorised  attempt  to 
impose  his  personal  theories  and  perceptions  of  social  policy 
upon  the  insurance  inJustry.  We  disagree.  As  we  have  already 
concluded,  it  was  appropriate  for  the  Commissioner  to  look  beyond 
actuarial    statistics    in   evaluating    the   fairness  of  Hartford's 
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^Criminatory  rates.     Since  those  rates  were  based  oi>  the  gender 
°*    the  i 
relevant. 


°*    the    insured,    the    Equal    Rights    Amendment    was  necessarily 


The  Equal  Rights  Amendment  was  adopted  by  the  voters  of 
this  Commonwealth  on  May  18,  1971.    The  Amendment  proves! 

Prohibition  against  denial  or  abridgement 
o£  equality  of  rights  because  of  sex 

Equality  of  rights  under  the  law  shall  not 
be  denied  or  abridqed  in  the  Commonwealth  of 
Pennsylvania  because  of  the  sex  of  th. 
individual.  nm 

Pa.  Const.  Art.  I,  $  26. 
In  Henderson  v.   Henderson,  458  Pa.  97,   327  A. 2d  60  (I974),  this 
Court  explained  the  purpose  and  effect  of  -.he  new  constitutional 
^•ndment: 


thrust  of  trie  Equal  Rights  Amendment  i. 
insure  equality  of   rights  under   the  llw 


the  members  of  a  society  based  on  the  ft*? 
that  they  may  be  man  or  woman. 


Amendment's 


Id.  at  101,  327  A. 2d  at  62. 
w*  have  not  hesitated  to  effectuate  the  Equal  Rights 
prohibition  of   sex  discrimination   by  striking  down  ttatutes  and 

common  law  doctrines  "predicated  upon  traditional  c*  «„       ^  > 

1  stereotypic 

foies   of   ff»n   and   women...."      Commonwealth  ex   r«<  e~  1 

  Springs  v. 

CatsoD'  470  Pa.  290,  299-300,  368  A. 2d  635,  639  (1*77)  (piuraiity 
opinion)    ("Tender  years  doctrine"  offends  concept  *m  equality  of 
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the  sexes  embraced  In  Equal  Rights  Amendment.);  fee  Adoption  of 
Walker,  468  Pa.  165,  360  A. 2d  603  (1976)  (Adoption  Act's  failure 
to  require  parental  consent  of  unwed  father  as  well  as  unwed 
mother  V4olates  Equal  Rights  Amendment.);  Butler  v.  Butler,  464 
Pa.  522,  347  A.  2d  477  (1975)  (Presumption  that  where  husband 
obtains  his  wife's  property  without  adequate  consideration  a 
trust  is  created  in  his  wife's  favor  abolished.);  Commonwealth  v. 
Santiago,  462  Pa.  216,  340  A.  2d  440  (1975)  (Doctrine  of 
"coverture"  requiring  presumption  that  wife  who  commits  crime  in 
presence  of  husband  was  coerced  by  husband  discarded.);  Pi 
Florido  v.  Pi  Ploridoi  459  Pa.  641,  331  A. 2d  174  (1975) 
(Presumption  that  husband  is  owner  of  household  goods  used  and 
possessed  by  both  spouses  abolished.);  Commonwealth  v.  Butler, 
458  Pa.  289,  328  A. 2d  8S1  (1974)  (Statutory  scheme  under  which 
women  are  eligible  for  parole  immediately  upon  incarceration 
while  men  must  serve  minimum  sentence  violates  Equal  Rights 
Amendment.);  Henderson  v .  Henderson,  supra  (Statute  providing 
for  alimony  pendente  lite,  counsel  fees  and  expenses  in  divorce 
action  for  wife  but  not  husband  violates  Equal  Rights 
Amendment.);  Conway  v.  Dana,  456  Pa.  536,  318  A. 2d  324  (1974) 
(Presumption  that  father  must  bear  principal  burden  of  support  of 
minor  children  abolished.);  cf.  Hopkins  v.  Blanco,  457  Pa.  90, 
320  A. 2d  139  (1974)  (Equal  Rights  Amendment  requires  that  wife  as 
well  as  husband  be  permitted  to  recover  for  I033  of  consortium.) 
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Gender-based  rates  such  as  Hartford's  rely  on  and  perpetuate 
stereotypes  similar  to  those  condemned  in  the  above  cases. 


The  efficacy  of  such  rates  is  questionable  even  on  the 


In  terms  of  simplicity  and  consistency  (i.e., 
stability  and  ease  of  verification) ,  age, 
sex,  and  marital  status  receive  high  marks  as 
rating  factors.  This  is  not  the  case  from 
the  viewpoint  of  causality.  Causality  refers 
to  the  actual  or  implied  behavioral 
relationship  between  a  particular  rating 
factor  and  loss  potential.  The  longer  a 
vehicle  is  on  the  road,  for  example,  the  more 
likely  it  is  that  the  vehicle  may  be  involved 
in  a  random  traffic  accident;  thus,  daily  or 
annual  total  mileage  may  be  viewed  as  a 
causal  rating  factor.  To  the  extent  that  sex 
and  marital  status  classifications  may  be 
defended  on  causal  grounds,  the  implied 
behavioral  relationships  rely  largely  on 
questionable  social  stereotypes.  .  •  Given 
the  significant  changes  in  traditional  sex 
roles  and  social  attitudes  which  have  occurred 
in  recent  years,  justifications  for  rating 
plana  on  the  grounds  of  such  implied 
assumptions  are  unacceptable. 


.  .  .  (P]ublic  policy  considerations  require 
more  adequate  justification  for  rating 
factors  than  simple  statistical  correlation 
with  loss;  in  this  regard,  the  task  force 
recommends  consideration  of  criteria  such  as 
causality,  reliability,  social  acceptability, 
and  incentive  value  .  in  judging  the 
reasonableness  of  a  classification  system. 
Based  on  these  cr  i  ter  ia ,  the  task  force 
concludes  that  as  rating  characteristics,  sex 
and  marital  status  are  seriously  lacking  in 
justification  and  are  subject  to  strong 
public  opposition,  and  should  therefore  be 
prohibited  as  classification  factors. 
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National  Association  cf  Insurance 
Commissioners,  Report  of  the  Rates  and 
Rating  Procedures  Task  Force  of  the 
Automobile  Insurance  (D3)  subcommittee, 
November,  1978  at  5-6  (tootnotes  omitted) « 

As  a  matter  ot  public  policy,  the  Insurance 
Commissioner  round  that  a  rate  plan  based  upon  gender  Is 
offensive  to  the  spirit  of  Article  I,  section  28.  Appellants 
argue  that  Article  I,  section  28  is  not  self-executing  • 
Furthermore,  they  attempt  to  employ  the  state  action  concept  of 
our  federal  system  and  argue  that  here  no  such  action  occurred. 
These  arguments  are  also  misplaced  In  this  context* 

First,  It  Is  not  a  question  as  to  whether  oj  not 
Article  I,  section  28  is  self-executing  since  we  are  here 
concerned  with  the  proper  interpretation  of  a  legislative 
enactment.     The  question  presented,  properly  phrased,   is  whether 

the  term  "unfairly  discriminatory*  must  be  read  in  light  of  the 

« 

Equal  Rights  Amendment  to  our  Pennsylvania  Constitution* 
Unquestionably,  sex  discrimination  in  this  Commonwealth  is  now 
unfair  discrimination  It  is  a  cardinal  principle  that  ambiguous 
statutes  should  be  read  in  a  manner  consonant  with  the 
Constitution,  To  read  the  term  "unfairly  discriminatory-  as 
excluding  sex  discrimination  would  contradict  the  plain  mandate 
of  the  Equal  Rights  Amendment  to  our  Pennsylvania  Constitution* 
Therefore,  we  must  affirm  the  decision  of  the  Insurance 
Commissioner.  We  must  do  so  because  the  statute  must  be 
interpreted    to    include    sex    discrimination    as    one    type  of 
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unfair  discrimination,  and  not  because  the  Commissioner  has  the 
power  to  implement  the  public  policy  of  this  Commonwealth  in  the 
absence  of  legislative  direction. 


insurance  statute  involves  the  concept  of  "state  action"  is 
incorrect  in  thi?  context.  The  "state  action"  test  is  applied  by 
th*  courts  in  determining  whether,  in  a  given  case,  a  state's 
involvement  in  private  activity  is  sufficient  to  justify  the 
application  of  a  federal  constitutional  prohibition  of  state 
action  to  that  conduct.  The  rationale  underlying  the  "state 
action"  doctrine  is  irrelevant  to  the  interpretation  of  the  scope 
of  the  Pennsylvania  Equal  Rights  Amendment,  a  state 
constitutional  amendment  adopted  by  the  Commonwealth  as  part  of 
its  own  organic  law.  The  language  of  that  enactment,  not  a  test 
used  to  measure  the  extent  of  federal  constitutional  protections, 
is  controlling. 

The  text  of  Article  I,  section  28  makes  clear  that  its 
prohibition  reaches  "ex  discrimination  "under  the  law."  As  such 
it  circumscribes  the  conduct  of  state  and  local  gov  -nraent 
entities  and  officials  of  all  levels  in  their  formulation, 
interpretation  and  enforcement  of  statutes,  regulations, 
ordinances  and  other  legislation  as  well  as  decisional  law.  The 
decision  of  the  Commissioner  in  a  matter  brought  pursuant  to  the 
Pate  Act  is  not  only  "under  the  law"  but  also,  to  the  extent  his 
adjudication    is   precedent  on   the  question  decided,    "the  law." 


Further,    the   notion   that    the   interpretation  of  this 
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The  Commissioner,  as  a  public  official  charged  with  the  execution 
of  the  Rate  Act  and  sworn  to  uphold  the  Constitution  and  laws  of 
this  Commonwealth,  Pa,  Const.  Art.  6,  $  3j  Act  of  June  4,  1679, 
P.L.  99,  S  1»  71  p.S.  S  761  (1962),  vas  constrained  to  conform 
his  analysis  of  Hartford's  rate  plan  and  his  interpretation  of 
section  3(d)  of  the  Rate  Act  to  Article  I,  section  26. 

Thus,  in  light  of  the  Pennsylvania  Constitution's  clear 
and  unqualified  prohibition  of  discrimination  "under  the  law" 
based  upon  gender,  we  conclude  that  the  Commissioner's 
disapproval  of  Hartford's  discriminatory  sex-based  rates  on  the 
ground  they  were  "unfair"  and  contrary  to  established  public 
policy  was  in  conformity  with  section  3(d)  of  the  Rate  Act  and  an 
appropriate  exercise  of  his  statutory  authority. 

Accordingly,  the  Order  of  the  Commonwealth  Court 
affirming  the  adjudication  of  the  Insurance  Commissioner  is 
affirmed. 

******* 

CONCURRING  OPINION 
MR.  JUSTICE  FLAHERTY  Filed:    September  27,  1984. 

I   join   in   the   opinion   authored   by  Mr.    Chief  Justice 
Nix,  but  write  separately  to  empasize  that,  were  it  not  for  the 
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Equal  flights  A-nd-nt.  P..  Const.  Art.  $28,  resort  to  g.nd.r- 
based  insurance  rate  classifications  would  not  be  "unfairly 
discriminatory-  under  40  P.s.  $1183(d,  U97l>,  8ince  iUch 
classification,  Bay  indeed  be  actuarllv  ,ound>  Nevertheless>  ^ 
Equal  Hights  tortnnt  w„  adopted  as  an  expression  the 
p.opl...  „IU  on  gender_based  cl„alflcatlon8i  and(  constra.ned 
by  thi,  constitutional  mandate  tnat  -EqualUy  Qf  r.ghts  ^  ^ 
X.w   ,haU    „ot    be   denled    or    abrld9ed    ifl  Commonweaith  of 

Pennsylvania  because  of  th-  8„  Gf  the  indWidUdl,.  our  role  ^ 
not  to  seek  to  circumvent  its  effect. 


MR.  JUSTICE  HUTCHINSON  joins  this  concurring  opinion. 
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J#76-84 

IN  THE  SUPREME  COURT  OF  PENNSYLVANIA 
EASTERN  DISTRICT 


HARTFORD  ACCIDENT  AND  INDEMNITY 
COMPANY 

v. 

INSURANCE  COMMISSIONER  OF  THE 
COMMONWEALTH  OF  PENNSYLVANIA 

PHILIP  V.  MATTES  and  STATE 
FARM  MUTUAL  AUTOMOBILE 
INSURANCE  COMPANY* 

Interveners 

Appeal  of  HARTFORD  ACCIDENT  AND 
INDEMNITY  COMPANY  and  STATE 
FARM  MUTUAL  AUTOMOBILE 
INSURANCE  COMPANY 


No.  55  E.  D.  Appeal  Dkt.  1992 

Appeal  from  the  Order  of  the 
Commonwealth  Court  dated 
March  10,  1982,  entered  at 
No.  1184  CD.  1980,  affirming 
the  Order  of  the  Insurance 
Commissioner  dated  April  17, 
1980,  entered  at  No.  R78-7-2 

65  Pa.  Commonwealth  Ct.  249, 
442  A. 2d  382  (1982) 


ARGUED:  October  20,  1983 
REARGUED:     April  10,  1984 


CONCURRING  OPINION 

HUTCHINSON,  J.  Filed:    Ssptsmbtr  27,  1984 

I  join  both  the  Majority  Opinion  by  the  Chief  Justice 
and  the  Concurring  Opinion  by  Mr.  Justice  Flaherty.  I  add, 
however,  that  I  believe  the  ratio  decidendi  of  both  those 
opinions  lies  solely  in  the  interpretation  of  the  phrase 
"unfairly  discriminatory1*  contained  in  Section  3(d)  of  the  Rate 
Act.  "Unfairly  discriminatory"  as  a  linguistic  construct  is, 
like  "due  process",  available  for  use  in  accommodating  the 
changes  in  policy  required  by  changing  social  conditions.  Such 
constructs  are  indispensable  in  a  government  based  on  a  written 
constitution.  They  enable  its  fundamental  precepts  to  survive, 
even  as  their  application  alters  under  technological  and  social 
change. 
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This  is  not  to  say  that  the  courts  are  free  to  rewrite 
the  meaning  of  a  constitution  or  statute  at  will.  However,  when 
a  change  in  social  policy  in  re/ipcfti?e  to  changed  conditions  has 
been  objectively  demonstrated  by  the  people's  adoption  of  a 
constitutional  amendment,  it  is  encumbent  upon  the  courts  to  read 
existing  statutes  in  the  light  of.  the  people's  newly  enunciated 
policy. 

The  wisdom  of   that   policy   is  no   longer   an   issue  in 

Pennsylvania.    Nationally,  the  debate  over  the  desirability  of  an 

equal    rights    amendment    still    rages    in    the    political  arena. 

* 

Indeed,  its  proponents  have  recently  suffered  a  defeat  at  that 
level  in  their  efforts  to  write  that  policy  into  the  federal 
constitution.  For  better  or  for  worse ,  however,  Pennsylvania  has 
settled  that  issue  in  favor  of  ERA. 

Thirteen  years  after  our  adoption  of  Section  23  of 
Article  I,  the  Pennsylvania  Equal  Rights  Amendment,  I  believe  we 
must  honor  its  command  and  consider  sex  discrimination  of  any 
kind  "unfairly  discriminatory"  unless  the  legislature  pJainly 
tells  us  otherwise.  Absent  at  least  a  causal  relation  between 
sex  and  accident  incidence  a  difference  in  auto  insurance  rates 
between  men  and  women  is  plainly  an  unfair  discrimination  based 
on  sex.  No  causal  connection  is  shown  on  this  record,  what  does 
appear  is  only  a  statistical  correlation  between  sex  and  the 
incidence  of  auto  accidents.  This  correlation  simply  provides  a 
convenient  measuring  rod  for  setting  rate  differentials 
occasioned  by  other  factors  not  so  easily  identified  or 
quantified.     Such  considerations  of  convenience  are  not  enough  to 
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stand  in  the  facf>  of  our  ERA.  Given  our  ERA1  s  clear  statement  of 
public  policy  in  Pennsylvania ,  I  see  no  need  to  raise  potential 
federal  questions  of  (a)  whether  the  setting  of  insurance  rates 
involves  "state  action" ,  (b)  whether  this  state  should  adopt  the 
standards  developed  under  the  Fourteenth  Amendment  for  detecting 
its  presence  or  (c)  how  the  standards  should  be  defined  in  the 
light  of  Jackson  v.  Metropolitan  Edison  Co,,  419  U.S.  345  (1974), 
Moose  Lodge  No.  107  v.  Irvis,  407  U.S.  163  (1972),  and  Shelley  v. 
Kraemer,  334  U.S.  1  (1948).  On  those  issues  I  express  no 
opinion,  and,  believing  the  Majority  Opinion  also  refrains  from 
such  speculation,  I  join  it. 

I  also  join  Mr.  Justice  Flaherty  because  without  the 
Pennsylvania  ERA,  or  some  other  affirmative  statement  of 
legislative  policy,  the  Insurance  Commissioner  would  lack  the 
authority  to  redefine  the  statutory  phrase  "unfairly 
discriminatory1'  in  the  face  of  the  insurance  industry's  long 
standing  practice  of  utilizing  gender  based  rate  differentials. 
We  are  obligated  to  affirm  his  action  only  because  the  ERA 
objectively  demorstrates,  in  the  most  forceful  possible  way,  the 
feeling  of  che  people  of  this  state  that  sex  discrimination  is 
unfair. 

MR.  JUSTICE  FLAHERTY  joins  this  Concurring  Opinion. 


(JI761-3 


ERIC 


779 


774 


CCU  1 1976 


Impact  ERA 

Limitations 
and  Possibilities 


edited  by 

The  Equal  Rights  Amendment  Project 
of  the 

California  Commission  on  the  Status  of  Women 


9 


ERIC 


US  FEMMES  PUBLISHING 
Millbnt.  Cdlfomla 

730 


775 


The  Impact  of  the  ERA  on  Financial 
Individual  Rights: 
Sex  Averaging  in  Insurance 


Barbara  A.  Brown  and  Ann  E.  Freedman 


I.  Introduction 


This  article  discusses  the  application  of  the  Equal  Rights  Amendment  to  the 
lex-based  rating  systems  currently  employed  by  life  insurance  and  annuity 
providers.  These  systems  rely  on  sex-based  classifications  which  are  purport- 
edly justified  by  physical  differences  between  men  and  women.  Sex 
classifications  in  insurance  and  annuity  rating  have  a  significant  dis- 
criminatory impact  on  individuals  while  appearing  reasonable  as  applied  to 
each  sex  as  a  whole.  This  article  describes  the  nature  and  extent  of 
sex  discriminatory  practices  in  this  area  and  outlines  the  legal  principles 
which  will  govern  judicial  and  legislative  implementation  of  the  Equal 
Rights  Amendment.  It  then  argues  that  the  ERA  prohibits  sex  classifications 
of  the  type  now  used  in  insurance  rating  and  that  sex-blind  systems  are  both 
fair  and  feasible. 

The  insurance  industry  has  practiced  pervasive  discrimination  against 
women  in  coverage,  availability,  underwriting  practices,  and  rating.  The 
form  and  extent  of  discrimination  varies  from  one  kind  of  insurance  to 
another  with  perhaps  the  worst  record  of  treatment  of  women  by  health  and 
disability  insurance  providers.  The  practices  of  the  industry  have  been 
documented  thoroughly  in  several  governmental  reports,  which  show  that* 
on  the  whole,  the  insurance  industry  has  both  neglected  women  as  prospec- 
tive clients  and  dealt  with  them  less  favorably. 

The  discrimination  in  insurance  reflects  and  intensifies  the  discrimination 
women  face  in  other  areas  such  as  employment,  credit,  domestic  relations, 
and  marital  property.  Several  basic  assumptions  underlie  current  insurance 
practices.  The  first  is  that  women  are  only  marginally  connected  to  the  labor 
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force  and  will  therefore  absent  themselves  and  overutilize  insurance  more 
than  men.  This  assumption  leads  companies  to  conclude  that  women  are 
poor  risks  for  health  and  disability  income  plans  and  to  charge  them  more  for 
similar  coverage,  give  shorter  tet  as  of  coverage,  and  refuse  automatic 
renewal  options  to  women. 

Second,  insurance  companies  consider  pregnancy  and  childbirth  volim* 
tary  conditions  rather  than  temporary  disabilities.  As  a  consequence,  time 
lost  from  work  for  disabilities  due  to  pregnancy  and  childbirth  is  excluded 
from  disability  insurance  plans.  Third,  pregnancy  is  considered  "accept- 
able"  only  for  married  women,  and  coverage  for  pregnancy,  childbirth, 
abortion,  and  sterilization  are  often  available  only  to  married  women  ati 
prohibitive  "family"  rate  based  on  two  adults  and  two  children. 

Fourth,  domestic  work  is  not  regarded  as  a  risk  whose  loss  should  be 
compensated  by  insurance;  only  work  outside  the  home  in  permanent 
"career-type* '  jobs  is  considered  valuable  enough  to  insure.  Therefore,  only 
women  with  such  jobs  can  purchase  disability  or  life  insurance  contracts/ 
The  benefits  paid  by  those  few  disability  plans  that  do  compensate  loss  of 
work  in  the  home  pay  only  a  small  percentage  of  its  value. 

Fifth,  divorced,  separated,  and  even  unmarried  women  are  considered 
unstable.  Their  financial  plight  is  intensified  by  the  refusal  of  insurance 
companies  to  extend  homeowners,  automobile,  or  disability  income  plans  to 
them.  In  addition,  women  suffer  in  terms  of  insurance  coverage  because 
they  are  clustered  at  the  lower  paid  end  of  the  labor  market.  They  lose  out  on 
life  insurance  and  annunity  and  pension  plans  which  have  a  much  higher 
proportion  of  employer  contributions  at  the  management  and  predominantly 
male  levels  in  the  economy,  and,  because  of  higher  turnover  rates  and 
interruption  of  work  for  childbearing  and  rearing,  they  often  run  afoul  of 
rigid  pension  vesting  rules. 

A  great  deal  needs  to  be  done  to  remedy  these  forms  of  discrimination  by 
the  insurance  industry.  Some  states  have  passed,  and  numerous  others  are 
considering,  legislation  to  prohibit  sex  discrimination  in  underwriting  and 
availability.  Courts,  and  in  their  wake,  legislatures,  are  prohibiting  the. 
exclusion  of  pregnancy  and  maternity-related  disabilities  from  disability' 
income  and  sick  leave  plans.  Laws  or  regulations  should  be  promulgated  to 
prohibit  the  exclusion  of  the  medical  costs  of  pregnancy,  childbirth,  abor« 
tion,  and  sterilization  from  standard  single  person  health  policies  and  to 
require  those  risks  to  be  spread  over  the  insured  populations  as  a  whole. 
Similarly,  the  insurance  companies  must  be  educated  to  the  value  of  work 
within  the  home  and  the  need  to  insure  against  risks  to  its  performance  on 
the  same  basis  as  work  outside  the  home. 

The  last  and  most  difficult  sex  distinction  to  attack,  from  the  theoretical 
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point  of  view,  is  the  insurance  industry's  virtually  universal  practice  of 
grouping  men  and  women  on  the  basis  of  sex  to  calculate  premiums  and 
payment  in  the  forms  of  insurance  that  depend  on  life  expectancy.  The  basic 
sex  distinction  works  in  the  same  way  but  with  different  results  in  the  life 
insurance  and  annuity  contexts.  Women  pay  lower  whole  life  insurance 
premiums  than  men  because  they  live  longer  as  a  group  and  the  companies 
have  the  use  of  the  money  longer  before  anticipated  payout.1 

Under  one  common  type  of  annuity,  a  money-purchase  or  defined 
contribution  plan,  a  specified  contribution,  usually  a  given  percentage  of 
pay,  is  made.  No  fixed  benefits  are  guaranteed.  Given  the  use  of  sex-based 
mortality  tables,  the  money  invested  to  produce  payments  after  retirement 
until  death  will  have  to  last  longer  for  wcmen  than  for  men,  so  the  monthly 
payments  to  a  woman  will  be  smaller  than  to  a  man  of  equal  age.  The  real 
life  span  differential  is  used  for  computation  in  this  context,  so  women 
suffer  the  full  5-to  7-year  loss  in  their  incremental  payments.  In  the  Teachers 
Insurance  Annuity  Association  plan  for  college  teachers,  a  woman  choosing 
the  single  life  option  receives  13%  less  in  each  periodic  payment  than  a  man 
with  an  equal  working  record.2  However,  if  either  person  dies  prior  to 
retirement,  the  death  benefit  to  the  survivors  of  each  would  be  identical, 
since  the  amount  of  the  total  fund  is  the  same.  If  the  annuitant  chooses  a 
joint  and  survivor  option  with  his  or  her  spouse,  tr-j  amount  of  the  life-time 
annuity  will  generally  be  the  same  whether  the  employee  was  male  or 
female. 

Although  the  present  value  of  the  annuity  is  the  same  for  all  annuitants, 
there  is  a  disincentive  for  a  man  to  choose  the  survivor  over  the  single  life 
option.  The  addition  of  a  female  life  to  his  own  life  increases  greatly  the 
anticipated  payout  period,  so  the  level  of  monthly  benefits  during  his  life 
will  diminish  sizeably.  Women,  already  receiving  a  smaller  monthly  benefit, 
lose  little  by  the  addition  of  a  male  life  and  therefore  have  no  financial 
incentive  to  choose  one  option  over  the  other.  Thus,  women  are  doubly 
disadvantaged.  As  annuitants,  they  receive  a  smaller  periodic  payment  than 
men  if  they  choose  the  single  life  plan.  As  spouses,  they  are  less  likely  to 
receive  protection  because  their  husbands  have  an  inducement  to  choose  the 
single  lift  option  and  its  larger  periodic  payment. 

A  second  type  of  plan  is  a  formula  or  defined  benefit  plan,  which  specifies 
the  rate  of  benefits,  usually  a  certain  amount  multiplied  by  years  of  service. 
Contributions  to  the  plan  are  not  fixed  but  are  based  on  the  amount  needed  to 
provide  the  stated  benefits.  Male  and  female  employees  choosing  a  single 
life  option  under  such  a  plan  will  receive  equal  benefits,  but  cither  employer 
or  annuitant  contributions  to  the  plan  must  be  more  for  women  employees. 
The  present  value  of  the  annuity  at  retirement  will  be  calculated  on  the  basis 
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of  sex  group  life  expectancies,  so  that  the  woman's  annuity  will  have  greater 
present  value.  If  an  option  other  than  single  life,  such  as  lump  sum  payment 
or  distribution  over  a  number  of  years,  is  chosen,  the  value  of  the  woman's 
annuit)  will  be  greater. 

Employers  claim  that  sex  grouping  for  fringe  benefits  related  to  life 
expectancy  is  rational  (and  therefore,  legal)  because  women  as  a  group  do 
live  longer  than  men.  They  also  claim  that  prohibitions  on  sex  grouping 
would  be  unfair  to  men.  In  a  sex-blind  system  everyone  would  be  paid  a  rate 
based  on  the  longevity  of  the  entire  group;  it  would  fall  somewhere  between 
the  current  male  and  female  rates.  Since,  on  the  average,  men  would  receive 
this  reduced  btnefit  for  shorter  periods  of  time  than  women,  some  argue  that 
they  would  thereby  be  subsidizing  women. 

Four  federal  agencies  which  monitor  sex  discrimination  in  the  employ, 
ment  context  have  grappled  with  the  problem  of  sex  discrimination  in  life 
insurance  and  annuities.  Three  have  thus  far  taken  the  position  that  em- 
ployers can  choose  either  to  pay  equal  contributions  or  to  provide  equal 
benefits.  Unfortunately,  this  approach  allows  employers  to  choose  equal 
benefits  in  the  life  insurance  context  and  equal  contributions  in  the  annuity 
context,  thus  denying  women  the  benefit  of  their  greater  average  longevity 
in  the  former  and  penalizing  them  in  the  latter. 

However,  the  Equal  Employment  Opportunity  Commission,  which  ad- 
ministers the  most  far-reaching  law  governing  sex  discrimination  in  em- 
ployment, Title  VII  of  the  Civil  Rights  Act  of  1964,  has  concluded  that  the 
Act's  command  of  sex  equality  in  the  terms  and  conditions  of  employment 
means  that  there  must  be  equal  periodic  benefits  in  pension  or  retirement 
plans.  Greater  cost  for  one  sex  is  no  defense.  In  rejecting  an  employer 
argument  that  the  payment  of  equal  monthly  payments  would  discriminate  in 
favor  of  women  because  they  live  longer  than  men,  the  Commission  stated: 

The  logic  of  this  argument  is  that  usual!  used  to  support  discrimination: 
an  appeal  to  the  average  characteristics  of  a  particular  sex,  race,  or  other 
group  protected  under  Title  VII.  But  no  person  knows  when  he  or  she 
will  die.  All  that  [the  employer's]  sex -segregated  actuarial  tables 
purport  to  predict  is  risk  spread  over  a  large  number  of  people;  the  tables 
do  not  predict  the  length  of  any  particuWr  individual's  life.  In  our  view, 
any  use  of  sex-segregated  tables  that  results  in  payment  of  different 
periodic  pension  benefits  to  males  and  females  is  highly  suspect. 
Because  actuarial  tables  do  not  predict  the  length  of  any  individual's 
life,  any  claim  that  such  tables  may  be  used  to  assure  equal  pension 
payments  over  a  lifetime  between  males  and  females  must  fail.  In  order 
to  achieve  compliance  with  section  703(a)  of  Title  VII  and  with  the 
Commission's  Guidelines  on  Discrimination  Because  of  Sex  the 
periodic  pension  benefits  paid  to  males  and  females  in  equivalent 
circumstances  must  be  equal.9 
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A  federal  district  court  faced  with  a  Title  VII  challenge  to  an  employer- 
defined  benefit  plan  which  required  higher  contributions  from  women 
employees  cited  the  EEOC  decision  quoted  above  in  holding  that  the 
itquirement  of  higher  contributions  in  order  to  receive  equal  payments  in  a 
plan  using  sex-based  tables  was  illegal  sex  discrimination  against  women 
employees.4  Although  the  court  and  the  EEOC  both  suggest  strongly  in  their 
opinions  that  the  use  of  unisex  tables  is  the  proper  way  to  comply  with  the 
requirements  of  Title  VII  in  this  area,  neither  has  as  yet  construed  the  law  to 
require  that  method  of  attaining  equality. 

Constitutional  litigation  has  not  yet  yielded  any  final  decisions  on  the 
merits  of  the  sex-based  rating  question.  However,  an  arena  in  which  there 
has  been  some  activity  is  state  statutory  and  administrative  enforcement  of 
antidiscrimination  laws.  A  number  of  states  have  enacted  laws  which 
prohibit  discrimination  in  coverage  and  underwriting  policies.  Although  in 
many  instances  sex  based  rate  discrimination  is  expressly  or  by  administra- 
tive interpretation  excluded  from  the  group  of  prohibited  acts,  the  increased 
jurisdiction  of  agencies  and  strength  of  antidiscrimination  guarantees  sug- 
gest that  state  courts  and  agem  ies  will  be  pressed  to  rule  on  the  legality  of 
sex-based  acturial  tables  in  the  near  future. 

II.  Equal  Rights  Amendment  Theory 

Our  society  has  traditionally  used  a  wide  variety  of  sex  classifications  to 
assign  legal  rights  and  duties.  Such  classifications  may  be  characterized  as 
legislative  statements  that,  on  the  average,  women  are  significantly  different 
from  men  in  a  particular  way.  Sex  classifications,  like  most  legislative 
classifications,  are  impiecise;  they  range  from  those  which  are  arbitrary  or 
irrational  to  those  which  seem  accurate  for  all  but  a  small  minority  of  women 
or  men. 

Significant  progress  toward  eliminating  sex  discrimination  has  been  made 
in  the  last  few  years  due  to  the  increasing  willingness  of  legislators  and 
judges  to  examine  the  facts  instead  of  accepting  rationalizations  or 
stereotypes  about  the  sexes  as  justifications  for  sex  classifications.  Unfortu- 
nately, classifications  which  bear  no  factual  relationship  to  the  abilities  and 
characteristics  of  the  average  woman  are  not  the  only  objectionable  sex 
distinctions.  Equally  common  are  those  sex  classifications  which  are  true  for 
a  large  number  of  women-pcrhaps  a  majority  or  even  90%—  but  which 
have  a  detrimental  impact  on  the  remainder.  These  classifications  are 
"rational"  and,  on  cursory  examination,  most  people  may  find  them 
acceptable,  but  they  deny  qualified  individuals  rights  and  opportunities 
simply  because  they  belong  to  a  sex  which  usually  does  not  display  these 
qualifications. 
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Weightlifting  limitations  are  a  good  example.  In  1975,  a  weightlifting 
limit  which  prohibited  all  women  workers  from  lifting  weights  of  5  lbs.  or 
more  would  be  considered  by  most  people  to  be  arbitrary  and  irrational.  In 
contrast,  a  weightlifting  limit  which  prohibited  women  from  lifting  weights 
in  excess  of  50  lbs.  might  be  reasonable  for  the  majority  of  women 
however,  individual  women  who  would  be  capable  of  safely  and  efficiently 
lifting  weights  of  that  size  or  larger,  perhaps  as  many  as  40*45%  of  all 
women,  would  be  harmed  by  such  a  limitation.  At  the  same  time,  individual 
men  who  could  not  lift  such  weights  safely  would  be  denied  the  protection  of 
the  law  solely  on  the  basis  of  sex. 

Under  the  Equal  Rights  Amendment,  according  to  its  legislative  history, 
classification  by  sex  is  forbidden  in  any  activity  in  which  the  sf  ite  partici* 
pates,  whether  or  not  the  classification  is  "rational."  This  absolute  prohibit 
tion  is  based  on  a  political  and  moral  commitment  to  principles  of  individu- 
ality and  on  the  knowledge  that  sex  classifications  always  mean  denial  to 
some  people. 

Classifications  based  on  average  physical  differences  between  the  sexei 
are  no  exception  to  this  rule.  However,  the  Equal  Rights  Amendment  may 
be  interpreted  to  permit  physical  differences  between  the  sexes  to  be  taken 
into  account  in  two  ways.  One  permissible  way  might  be  if  the  physical 
difference  is  a  unique  physical  characteristic  of  either  men  or  women.  If  the 
unique  physical  characteristic  is  closely  related  to  the  legislative  purpose, 
and  it  is  neither  possible  to  i»se  a  sex  neutral  classification  nor  to  tetf 
individuals,  the  legislature  may  classify  on  the  basis  of  the  unique  physical 
characteristic.  However,  it  would  be  quite  unusual  for  a  sex  classification  to 
be  justified  under  this  test. 

The  other  way  in  which  physical  differences  between  the  sexes  may  be 
taken  into  account  is  through  classifications  based  directly  on  physical 
differences.  For  example,  it  is  not  permissible  to  exclude  women  from  | 
football  team,  but  it  is  permissible  to  set  height  and  weight  limits  and 
exclude  from  participation  persons  outside  the  limits.  However,  such 
superficially  neutral  rules  will  be  closely  scrutinized  to  be  sure  that  the 
physical  limitations  are  justified  by  the  legislative  goal.5 

The  next  section  explores  the  application  of  this  theory  to  sex  classifica- 
tion in  insurance  rating  and  the  design  of  sex  neutral  alternatives  to  current 
practices. 

111.  The  Impact  of  the  Equal  Rights  Amendment 

The  use  of  gender  as  a  rate  setting  factor  is  attractive  to  insurers  because  sex 
is  easily  ascertained  and,  until  recently,  has  been  widely  perceived  as  a  fair 
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basis  for  classification.  Sex-based  acturial  tables  are  built  on  the  assumption 
that  it  is  permissible  to  treat  individual  members  of  the  class  as  though 
generalizations  tiue  of  the  group  were  true  of  all  individuals.  But  the  fact 
(hat  the  class  generalization  may  be  true  on  the  average  does  not  alter  the 
personal  injury  to  an  individual  who  does  not  possess  the  class  characteristic 
but  who  is  treated  as  though  she  or  he  does.  A  woman  executive  with  a  real 
risk  of  early  death  is  disadvantaged  by  a  grouping  which  ascribes  to  her  a 
long  life  expectancy,  for  it  results  in  a  small  periodic  annuity;  a  man  who 
does  not  engage  in  similar  work  and  who,  consequently,  may  indeed  have  a 
long  life  expectancy,  will  be  harmed  by  having  to  pay  the  high  male  rate  to 
obtain  life  insurance.  As  in  every  other  area,  the  vice  of  sex  averaging  is  that 
(he  groups  always  include  some  people  who  do  not  have  the  feature  assumed 
to  be  possessed  by  the  whole  sex  group  and  exclude  others  who  do. 

The  fact  that  the  average  difference  in  life  expectancy  between  men  and 
women  as  a  group  does  not  hold  true  for  many  individuals  of  both  sexes  is 
evident.  The  mortality  curves  of  the  sexes  overlap  significantly;  both  men 
and  women  die  over  a  broad  spread  of  years  with  more  of  each  clustered 
within  certain  ranges  but  no  clear  line  delineating  all  women  from  all  men. 
Averaging  inaccurately  groups  short-lived  women  with  their  sex  group  and 
long-lived  men  with  theirs.  In  fact,  a  sizeable  percentage  of  men  and  women 
will  live  the  same  length  of  time.  One  recent  study  of  1,000  men  and  1,000 
women  aged  65  shows  that  the  death  ages  of  68.1%  of  each  group  can  be 
paired.  Thirty-two  percent  of  the  women  lived  longer  than  this  group  and 
32%  of  the  men  died  earlier.6  This  suggests  that  a  large  percentage  of  those 
grouped  together  in  sex-based  tables  do  not  share  the  characteristic  assumed 
to  be  possessed  by  all  members  of  that  group. 

The  reason  why  actuarial  grouping  across  sex  lines  appears  problematic  is 
that  mortality  is  not  like  strength  or  most  other  physical  or  mental  traits,  for 
it  cannot  be  tested  with  certainty  in  any  individual  and  can  only  be  based  on 
guesses  derived  from  earlier  experience  with  persons  who  have  similar 
features.  It  is  much  more  difficult  for  an  individual  to  assert  that  she  will 
only  live  to  67,  and  therefore  ought  to  receive  large  annuity  payments,  than 
to  assert  that  she  can  lift  50  pounds,  since  the  first  assertion  can  at  best  only 
be  supported  by  supposition  based  on  her  possession  of  certain  characteris- 
tics which  are  associated  with  low  life  expectancy.  There  can  never  be  a 
perfect  actuarial  correlation  between  risk  and  rate  level;  some  persons  in  the 
group  will  always  receive  less  for  their  payment  than  others,  as  risk 
spreading  through  a  group  is  the  essence  of  insurance.  Therefore,  it  is 
difficult  for  any  individual  to  show  that  he  or  she  is  in  the  wrong  group  or 
pays  more  than  he  or  she  ought.  As  long  as  the  insurance  companies  group 
people  on  a  basis  (such  as  sex)  that  has  some  consistent  predictive  value,  the 
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group  experience  will  always  seem  correct,  and  it  will  be  difficult  for  those 
who  constitute  a  subgroup  with  a  different  risk  to  identify  themselves  as 
such. 

The  Equal  Rights  Amendment  precludes  penalizing  or  rewarding  women 
or  men  because  of  characteristics  which  predominate  in  one  sex  but  ait 
found  in  both,  whether  these  are  derived  from  social,  economic,  or  cultural 
sources  or  from  average  physical  differences  between  the  sexes.  Administra- 
tive convenience  or  other  state  interests  do  not  justify  sex-based  classifica- 
tions under  this  standard.  Race,  because  it  is  as  readily  identifiable  and  as 
predictive  a  feature  as  sex,  is  also  an  administratively  convenient  way  to 
predict  life  expectancy t  yet  society  has  chosen  not  to  allow  insurance  rates  to 
be  calculated  on  that  basis. 

As  already  mentioned,  one  circumstance  in  which  a  physical  difference 
between  the  sexes  might  conceivably  be  taken  into  account  under  the  Equal 
Rights  Amendment  is  when  the  difference  derives  from  a  unique  physical 
characteristic.  The  mere  existence  of  such  a  characteristic  does  not  justify  a 
sex  classification  however.  Any  reliance  on  it  to  justify  a  sex  distinction 
must  be  strictly  scrutinized  to  assure  that  the  characteristic  is  closely  related 
to  the  purpose  of  the  legislation;  that  the  classification  is  narrowly  drawn  and 
is  not  a  camouflage  Tor  discrimination;  and  that  no  alternative  with  a  lesser 
discriminatory  impact  is  available. 

At  the  present  time,  the  source  of  the  average  differential  in  life  expec- 
tancy between  men  and  women  is  hotly  disputed.  Most  insurance  companies 
and  feminists  agree  that  at  least  a  major  proportion  of  it  derives  from  factors 
which  are  not  inherent  in  women  or  men  but  are  more  likely,  for  social  and 
cultural  reasons,  to  be  found  in  one  group  or  the  other.  Socioeconomic  status 
accounts  for  large  differences  in  life  expectancy  for  both  men  and  women. 
Environmental  and  personality  factors  deriving  from  childhood  conditioning 
also  play  a  large  part.  Boys  are  generally  trained  to  be  more  daring, 
self  reliant,  and  achievement-oriented  than  girls.  This  leads  them  to  more 
stressful  occupations  and  to  more  risk-taking  which  incurs  physical  danger. 
Men  as  a  group  also  smoke  and  drink  more  than  women,  and  both  of  these 
are  related  to  life  expectancy.  As  more  women  choose  these  traditionally 
male  lite  styles  and  roles,  sex-based  rating  may  become  less  accurate,  thus 
denying  increasing  numbers  of  women  the  right  to  be  grouped  on  the  basis 
of  the  factors  which  really  influence  their  life  expectancy. 

Insurance  providers  contend  that  these  factors  do  not  wholly  or  even 
largely  determine  the  difference  in  mortality,  which  they  claim  has  a 
biological  or  genetic  origin.  Some  studies  show  an  intractable  difference 
between  men  and  women  when  all  other  factors  are  controlled.  For  example, 
a  group  of  monks  and  nuns  leading  very  similar  lives  were  found  to  have  the 
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same  differences  in  mortality  as  men  and  women  in  the  population  at  large.7 
Similarly,  a  study  of  men  who  became  annuitants  through  their  own 
employment  and  those  who  were  covered  through  their  wives  as  employees 
showed  similar  mortality  experience  for  the  two  groups.8  On  the  other  hand, 
a  draft  paper  by  two  biologists  af  the  University  of  Pennsylvania  questions 
the  contention  that  biological  or  genetic  differences  between  the  sexes 
explain  the  mortality  gap.9 

While  the  evidence  is  not  conclusive,  it  is  worth  exploring  the  outcome 
under  the  unique  physical  characteristics  test,  should  such  a  characteristic  be 
shown  to  be  present  in  some  or  all  members  of  one  sex  but  none  of  the  other. 
As  noted  above,  the  inquiry  into  the  validity  of  the  sex  distinction  depends 
on  several  factors,  including  the  clbseness  of  the  relationship  of  the 
characteristic  to  the  legislative  purpose;  the  proportion  of  the  problem  solved 
by  using  the  sex  grouping;  the  possibility  of  the  physical  characteristic  being 
used  as  a  subterfuge  for  sex  discrimination;  the  availability  of  less  drastic 
alternatives,  with  impact  on  fewer  persons  or  less  severe  impact  on  the 
whole  group;  and  the  importance  of  the  legislative  purpose  being  accomp- 
lished by  the  sex  grouping. 

Were  there  a  physical  characteristic  in  all  women  which  always  produced 
greater  longevity  by  a  certain  number  of  years,  then  the  aspect  of  the  test 
which  requires  a  close  relationship  between  the  characteristic  and  the 
purpose  of  the  legislation  would  be  satisfied.  However,  the  proportion  of  the 
problem  solved  by  reliance  on  the  unique  physical  characteristic  would  not 
be  great;  many  other  factors  found  in  some  members  of  each  sex  have  an 
equally  great  impact  on  longevity  as  do  genetic  attributes  attaching  only  to 
members  of  one  sex.  There  would  be  some  evidence  that  sex  discrimination 
is  the  motive  for  using  sex-linked  traits  as  the  sole  factor  for  predicting 
longevity,  since  other  physical  and  cultural  factors  which  also  have  a  major 
impact  on  longevity,  such  as  smoking  or  overweight,  are  not  taken  into 
account  in  the  rate-setting  process.1  In  addition,  as  discussed  below,  there 
are  sex  neutral  alternatives  to  a  system  based  on  unique  physical  characteris- 
tics which  would  either  diminish  or  eliminate  sex  discrimination  in  insur- 
ance rates  while  still  allowing  insurance  companies  to  function  properly. 
ThuJt  even  if  there  are  unique  physical  characteristics  which  explain  some 
portion  of  the  average  difference  in  male  and  female  mortality,  it  is  probable 
that  a  court  would  find  insurance  and  annuity  rates  unconstitutional  under 
the  Equal  Rights  Amendment. 

Under  the  Equal  Rights  Amendment,  therefore,  the  insurance  providers 
wiil  have  to  use  a  sex  neutral  system  based  on  fac  ors  other  than  the  sex  of 
the  insured.  This  alternative  would  mean  that  all  insureds  in  a  given  group 
would  receive  the  same  monthly  annuity  benefit  or  amount  of  life  insurance 
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for  the  same  premium.  The  rate  for  the  group  would  be  set  on  the  basis  of  the 
average  life  expjetancy  of  that  group,^hich  could  be  calculated  either  on  an 
occupational  or  industry  basis,  on  the  basis  of  the  composition  of  the  group 
in  terms  of  various  risk  factors  other  than  sex,  such  as  smoking,  marital 
status,  jse  of  alcohol,  and  obesity,  or  on  the  basis  of  age  alone. 

Insurance  companies  frequently  inquire  about  risk  factors  such  as  medical 
history,  overweight,  and  smoking  habits.  At  the  present  time,  however,  this 
information  is  used  only  to  decide  whether  or  not  to  insure  a  particular 
individual  or  to  calculate  the  premiums  of  particular  risky  groups  to  whom 
only  limited  policies  are  available.  For  members  of  most  groups,  rates  are 
determined  without  regard  to  information  about  particular  individuals  other 
than  age  and  sex. 

It  seems  likely,  however,  that  the  companies  will  choose  to  use  the 
occupation-related  factors,  as  a  system  based  on  personal  health  characteris- 
tics would  be  more  expensive  to  admin;iter.  Although  they  could  rely  on 
written  responses  to  questions  about  the  presence  of  those  physical  condl- 
lions,  the  possibility  of  fraud  or  malingering  would  probably  be  considered 
too  great  to  rely  wholly  on  that  source  of  information,  and  medical 
examinations  of  large  numbers  01  people  might  become  necessary.  Occupa- 
tional or  industry  grouping  information,  on  the  other  hand,  is  easy  to 
ascertain,  and  it  is  probable  that  because  pension  plans  on  an  industry  or 
union  basis  already  exist,  longevity  statistics  that  would  be  useful  as  a  basis 
for  the  ratings  are  currently  available.  Moreover,  personal  health  factors 
presently  tend  in  the  same  direction  as  sex,  so  that  the  rate  categories  they 
would  produce  might  still  be  sex-segregated,  still  have  a  disparate  impact  on 
women,  and  might  therefore  still  be  constitutionally  impermissible. 

In  addition  to  occupation  related  factors  for  grouping,  another  sex  neutral 
grouping  is  also  attractive.  Under  it,  no  premium  or  benefit  differences  on 
the  basis  of  sex  or  longevity-related  characteristics,  such  as  smoking,  would 
be  made.  Distinctions  in  rates  on  the  basis  of  age  (and  salary  level  for 
employment  connected  plans)  would  be  made  as  under  the  present  system  as 
would  different  payments  based  on  choice  of  payout  options.  There  would 
thus  be  a  single  uniform  rate  for  each  age  group  to  replace  the  current 
sex-bised  dual  rating  system. 

One  form  of  rating  which  would  not  be  permissible  would  be  group  rating 
based  on  the  proportion  of  men  and  women  in  the  group.  This  type  of  rating 
still  attributes  to  all  w  >men  and  all  men  the  average  characteristics  of  their 
sex  because  separate  mortality  tables  based  on  sex  are  still  used.  It  simply 
<  changes  the  level  at  which  the  sex-based  calculation  occurs  from  the 
determination  of  individual  rates  to  the  determination  of  group  rates.  Under 
this  system,  individuals  would  be  penalized  for  annuity  purposes  if  they 
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belong  to  a  group  with  many  women  and  penalized  for  life  insurance 
purposes  if  they  belong  to  a  group  with  many  men.  This  result  is  no  more 
permissible  under  the  Equal  Rights  Amendment  than  individual  sex-based 
rating. 

Unisex  rating,  on  the  other  hand,  has  several  practical  benefits  in  addition 
to  its  theoretical  advantages.  It  removes  any  incentive  on  the  part  of 
employers  to  discriminate  against  women  in  hiring  because  of  sex-based 
differences  in  the  cost  of  fringe  benefits.  It  encourages  people  to  think  in 
terms  of  individual  differences  rather  than  in  overbroad  sex  groupings.  And 
it  means  that  union  and  employee  bargaining  for  decent  annuities  will 
produce  adequate  benefits  for  employees  of  both  sexes. 


Courts  and  legislatures  have  grown  increasingly  suspicious  over  the  last 
several  years  of  the  facile  use  of  sex  classifications  to  allocate  legal  rights 
and  duties.  The  Equal  Rights  Amendment  represents  a  moral  and  political 
judgment  that  such  classifications  should  no  longer  be  employed.  However, 
there  has  been  a  tendency  on  the  part  of  many  people  to  accept  sex 
classifications  purportedly  justified  by  average  physical  differences  between 
the  sexes  while  rejecting  those  based  on  socioeconomic  and  cultural 
stereotypes.  This  examination  of  the  use  of  classifications  based  on  average 
physical  differences  in  the  difficult  area  of  insurance  demonstrates  both  the 
denial  of  individual  rights  which  such  classifications  produce  and  the 
feasibility  of  designing  sex  neutral  alternatives  to  current  practices.  The 
implementation  of  the  equal  rights  principle  in  this  area  is  the  next  step.  The 
cost  of  change  from  established  ways  must  not  be  allowed  to  justify  a 
lessened  commitment  to  equality  for  women  and  men  in  all  areas  of  legal 
and  political  life. 


1,  However,  women  oflen  do  not  receive  the  full  benefits  of  the  average  age  differential. 
In  group  policies,  there  is  oflen  no  difference  in  rales  on  the  basis  of  sex,  and  whei:  ihere  is.  it 
is  at  most  a  three  year  setback  instead  of  the  real  five  to  seven  year  gap  in  average  life  span. 

2,  Halpcrin,  "Should  Pension  Benefits  Depend  upon  Sex  of  the  Recipient"  (unpublished 
pjper,  1975),  p.  I  [hereinafter  cited  as  Halperin]. 


IV.  Conclusion 
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3.  EEOC  Decision  No.  74- 1 18  2  CCH,  Employ.  Prac.  Guide  §6431  (1974),  pp.  4152-53. 

4.  Manhart  v.  City  of  Los  Angeles,  Department  of  Water  and  Power,  387  F.  Supp.  980 
(CD.  Cal.  1975). 

5.  Such  rules  will  also  be  examined  to  be  sure  that  they  are  not  subterfuges  for  sex 
discrimination  and  that  there  are  no  alternatives  with  a  smaller  impact  on  the  protected  clan. 
In  the  football  example,  for  instance,  even  if  the  height  and  weight  limitations  were  not  found 
to  be  an  attempt  to  discriminate  on  the  basis  of  sex,  a  school  might  be  required  tc  have  f¥» 
football  teams,  one  for  larger  students  and  one  for  smaller  students,  as  long  as  there  is  no 
physical  reason  why  smaller  students,  among  whom  girls  would  predominate,  could  not  play 
football  with  other  small  students. 

6.  This  data  comes  from  a  study  by  Dr.  Barbara  Bergmann,  quoted  in  Bernstein  and 
Williams,  Title  VII  and  the  Problem  of  Sex  Classification  in  Pension  Programs,  74  Col.  L 
Rev.  1203,  1221-22(1974). 

7.  Halperin,  supra,  n.  2,  p.  9;  see  also  R.  Duncan,  TIAA  Female  Mortality  Experience 
1965-1970  (1972);  Bernstein  and  Williams,  supra,  n.  6,  p.  1207  n.  7. 

8.  Of  course  the  men  who  qualified  as  spouses  may  have  held  similar  jobs  themselves  and 
chosen  their  wives'  plans  for  reasons  other  than  they  were  not  employed.  See  Kallman  and 
Jarvik,  Individual  Differences  in  Constitution  and  Genetic  Background,  cited  in  Halperin, 
supra,  n.  2,  p.  16. 

9.  Waldron  and  Johnson,  "Why  Do  Women  Live  Longer  than  Men?"  (Univ.  of  Pa), 
The  biological  or  genetic  difference  is  said  to  derive  from  the  presence  in  men  of  the 
diminutive  Y  chromosome  as  opposed  to  two  full  X's  and  to  the  androgen  and  testosterov 
levels  in  men.  The  University  of  Pennsylvania  paper  finds  no  clear  evidence  that  the 
hormonal  difference  contributes  to  sex  differences  in  occurrence  of  arteriosclerotic  heart 
disease  or  cancer.  Conditions  caused  by  X-linked  recessive  mutations  constitute  less  than  2% 
of  the  excess  of  male  death  before  the  end  of  the  reproductive  years. 

10.  One  physical  characteristic  which  may  be  relevant  to  longevity  is  hormone  level  in  the 
body  This  is  a  unique  physical  characteristic  in  the  sense  that  all  men  may  have  a  level  above 
a  certain  point  and  all  women  a  level  below  that  point,  but  individuals  do  vary  greatly  with]* 
the  ranges  for  their  sex.  It  could  be  argued  that  because  of  the  individual  range  within  each 
sex,  making  some  men  closer  in  level  to  some  women  than  they  are  to  men,  insurance 
companies  have  a  responsibility  to  base  their  rates  on  individual  characteristics  rather  thanot 
sex  classifications. 
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PRIVACY.  PRISUNS.  A WO  THE  ERA 


^-.4^V?E?teS  of  Jhe  Equa1  R1ohts  **ndment  (ERA)  have  gone  to  some 
me  ™  will  not  mean  the  abolition  or  abridgement  of  the  riant  to  oer- 

is  xr"«i°£i'  —    -« JsavMs. 

on  J^SlS?  atteHtS  J°  ?1s",1ss  thf  OVPrteav  connection  as  e  fixation 
on  the  potty  problem/  there  remains  a  lingering  fear  that  the  ERA  Jill 

n^L9!5deLCCnSlderiJ1ons  thlt  *™  «       baw  of  our  rights  and  pr  I- 
lieges  of  privacy.  This  fear  Is  founded  on  substantial  evidence  P 

"BOnaJJJg  Occupatlonel  Qualification!" 

Title  VII  of the  Civil  Rlohts  Act  of  1964  (42  U.S.C.  2000e  et  sea.) 
i  Dln?°Un^iJ  £W  P^h]b1t1on  discrimination  In  im- 

fiSfSI   ,  5roa?  15  U  1$'  u  11  not  br0ld  inough  to  satisfy  those  who 
want  the  federal  government  to  assure  absolute  sexual  equellty  In  the  work- 

d<IX  .\  "  "V\1U  in  ,xp!1c1t  wh^h  peSlis  se  - 

based  discrimination  "In  those  certain  Instances  where... sex... Is  a  bona 

to  !h?SJ!51i  ona1  q"11f1Sat1on  [h«^«er  BFOQ— Ed.]  reesonably  necSSery 
JVS*  !2I3a1a0prat1on  of  th,t  Particular  business  or  enterprise."  42 
U.S.C.  2000e-2(e).  The  BFOQ  is  extremely  narrow.    "[T]he  federal  courts 
^t^r1^1  U  1S  under  Title  VII  to  refuse  to  hlrV.n 

ft  cm!"  Z       °n  Jhe  b!$1$  of  "ereotyped  characteristics  of  the 
e7l"nate.  lMporUnt  ^  exceptions  which  the  ERA  would 

.ilhe  evi?eV?e«for  th1s  ««rt1on  Is  provided  by  the  United  States  Com- 
I III  2n  hIeC1Vil  ?  9htS:,?h2"  Job  U  1s  t0  stud*  discrimination    The  Com- 
«n  ?"  5"  r?<:Sntly«Pub1iS?ed  1t$  second  "P0*  on  the  Equal  Rights  Amend- 
?!!: \J? "J      1, loopholes   in  antidiscrimination  laws.-  the  Commission 

S?o^.^!!-iL  !    y  rare  \Jh!  deb*u  lbout  the  mMin9     the  Equal 
Rights  Amendment-an  unqualified  statement  about  the  ERA  s  meaning: 

Existing  laws  prohibiting  sex-based  discrimination  public 
employers  contain  many  loopholes  that  would  be  closed  hi  the  Equal 
Rights  Amendment....   M 

Vet  another  loophole  that  exists  on  the  face  of  Title  VII,  and 

??J   J?  rSiied  UK"  t0  deny  Jobf  t0  sex  to  be  con- 

sldered  a  "bona  fide  occupational  qualification"  for  a  Job.  On 

I^m  li  l  0  th1s  excePt1on«  the  Supreme  Court  of  the  United  States 
held  that  a  woman  could  be  denied  a  government  Job  as  a  prison 
guard  because  of  her  -very  womanhood;"*  J  P 

n*iuJ!!e  £!Tl?!l0!!'S  statement  h"  "r1ou5  implications  not  only  for 
?I  ?S?r«i.!  22  f?r  Con9ress  5  authority  to  define  equality.  According 
to  the  Commission,  Congress-even  under  the  authority  of  Section  2  of  the 
Equal  Rights  Amendment,  which  gives  Congress  power  to  enforietKe  equality 
tandard  of  Section  l^could  not  permit  a  bona  fide  occupational  quillf- 
th2  lelel  unyielding  rule  requiring  complete  equality  between 

The  abolition  of  the  BFOQ  exception,  which  the  Commission  claims  would  be 
the  result  of  ratification  of  the  ERA,  has  Implications  which  the  jinerlcln 
people  may  well  reject.    Let  us  examine  them  through  the  medium  of  wtial 
cases  where  the  BFOQ  has  been  applied  and  upheld  by  the  co^rts^ 
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Personal  Medical  Privacy 

Gregory  Backus  1s  i  Mle  nurse.   When  the  Baptist  Medical  Center  of 
Little  Rock,  Arkansas  refused  to  grant  Mr  Backus  a  position  In  Its  obstet- 
rics and  gynecology  department  (OB-GYN),  Mr.  Backus  Sued*  alleging  a  viola- 
tion of  the  prohibition  against  sex  discrimination  In  employment  contained 
In  Title  Y!I.   The  hospital  was  frank  In  Its  refusal  to  place  Mr.  Backus  In 
the  OB-GYN  department.    It  told  Mr.  Backus  that  the  hospital  "did  not  employ 
male  R.N.'s  In  the  OB-GYN  positions  because  of  the  concern  of  our  female 
patients  for  privacy  and  personal  dignity  which  make  It  Impossible  for  a 
male  employee  to  perform  the  duties  of  this  position  effectively." 

As  everyone  knows*  the  functions  of  an  OB-GYN  nurse  are  Inherently 
sensitive  and  Intimate.    The  nurse's  duties  are  Inevitably  linked  with  the 
patient's  most  Intimate  interests. 

An  obstetrical  patient  constantly  has  her  gentalla  exposed.... 
Among  the  duties  performed  by  the  nurse  In  the  labor  room  are  the 
following:  checking  the  cervix  for  dilation,  shaving  the  perineum, 
giving  an  enema,  assisting  In  the  expulsion  of  the  enema,  and  ster- 
ilizing the  vaginal  area.    In  the  recovery  room  the  nurse  checks  the 
patient  for  bleeding,  gives  massages  to  the  uterus,  and  changes 
perineal  pads 

At  Baptist  Medical  Center  obstetrical  patients  are  randomly 
assigned  to  a  nurse  upon  admittance  to  the  hospital.   This  gurse 
is  not  selected  b>  the  patient  and  Is  a  stranger  to  her — * 

The  court  noted  that  -  male  nurse  would  always  need  to  be  accompanied 
by  a  female  nurse  or  other  female  employee  to  protect  the  hospital  from 
charges  of  molestation.   This  is  standard  medical  procedure  whenever  an 
intimate  examination  is  performed  by  a  member  of  the  opposite  sex.  This 
requirement  would  double  the  nursing  cost  to  the  patient. 

The  court  upheld  the  hospital  policy,  finding  that  It  was  legitimate 
and  important,  and  that  It  fell  within  the  BFOQ  exception.    The  court  wrote: 

Due  to  the  Intimate  touching  required  In  labor  and  delivery,  services 
of  all  male  nurses  are  inappropriate.  Male  nurses  are  not  Inadequate 
due  to  some  trait  equated  *ith  their  sex;  rather.  It  Is  their  very  sex 
itself  which  makes  all  male  nurses  unacceptable.5 

The  language  of  the  court  runs  counter  to  the  equalltarlan  rhetoric  of 
the  feminists,  the  plain  language  of  the  Equal  Rights  fcnencfcnent.  and  the 
interpretation  of  the  amendment  made  by  the  U.S.  Commission  of  Civil  Rights. 
Obstetrical  patients  might  argue,  however,  that  the  language  does  not  run 
counter  to  their  interests. 

A  similar  result  was  reached  in  Fesel  v.  Masonic  Home  of  Delaware,  tnc.6 
Mr.  Fesel.  a  male,  sought  employment  as  a  nurse's  aide  at  the  Masonic  retire- 
ment home.    The  home  had  30  guests.  22  of  whom  were  female.   The  home  showed 
that  nurse's  aides  were  Involved  in  providing  patients  with  Intimate  care  and 
that  the  majority  of  female  patients  and  their  families  would  object  to  care 
provided  b>  a  male.   The  court  upheld  a  BFOQ  exception. 

The  Civil  Rights  Commission  says  that  the  ERA  will  eliminate  the  BFO0 
exception.  It  Is  doubtful  that  the  American  people  will  tolerate  enforce- 
ment of  such  an  extreme  sexual  equality. 


Juvenile  Detention  Centers 

A  few  cases  have  recognized  the  Importance  of  a  BFOQ  exception  for 
persons  supervising  and  counseling  juveniles  within  a  State's  juvenile  deten- 
tion system.   For  example,  tn  long  v.  California  State  Personnel  Board,  the 
court  decided  that  a  female  chaplain  could  be  excluded  from  service  in  an 
all-male  detention  facility.    This  particular  facility  housed  up  to  400  young 
males  charged  with  a  variety  of  crimes,  including  rape.   The  court  found  that 
the  presence  of  a  female  "could  reasonably  be  expected  to  have  three  conse- 
quences, Interference  with  privacy  of  wards,  inability  to  control  and  discip- 
line the  wards,  and  danger  of  sexual  attack."7 
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fhii.£i*i.  u*  5°  *  rCT*,u*ni1^  e  t,d  e,m  1n  th1t  lr**  <»  City  of 
?raui        v  P«nn.  Hwin  Relations  cwn  .  a  C1M  aiiTTw'lth 

but  one  Mh  ch  hit  ofttn  been  used  In  Tltlt  VII  cases.   In  fact,  the 
Pennsylvania  court  held  "that  the  language  „sed  by  tht  Pennsylvania 
legislature  In  providing  tht  'bona  flS.  occupat1ona™ua11f1cat1on? 
exctptlon  demonstrated  that  It  Intended  this  tens  to  be  synonymous  with 
and  Interpreted  In  like  Mnner  is  that  saw  term  Is  used  in  theEoual 
Employment  Opportunity  Act  [Title  VII  of  the  Civil  Rights  Act  of  196a].-" 

i.  4»!n  thl!  "*!'  the  eourt  uph,1d  •  c,t*  ">'•  restricting  supervisors 
In  Its  youth  center  to  persons  of  the  same  sex  as  the  wards.   Wards  at 
the  youth  center  generally  ranged  in  age  from  seven  to  sixteen,  although 
?l?L:W1?V5r*  housed  at  the  center.   Charges  against 

the  wards  Inc  uded  aggravated  assault  and  battery,  assault  with  Intent  to 
ravish,  assault  with  Intent  to  Mil,  and  murder. 

Supervisors  are  required  to  "directly  observfe]"  dallv  ihower*  "with 

»•  ws  sia  -w. tht  11v1:g  un1t  1n ofte..^. 

ducting  •  search  of  the  person  for  contraband,  etc."  was  also  a  duty  of  a 
!uS!wiior;  ThVourt  correctly  noted  that  If  a  BFOQ  exception  was  not 
available  for  male  supervisors  of  male  wards,  then  male  wards  could  be 
supervised  by  females  and  female  wards  could  be  supervised  by  males  The 

other  immoral  acts... for  the  sheer  sake  of  harassment,"  thus  making  an  already 
difficult  administrative  task  even  more  difficult  y 

The  court  wrote: 

I?5i'M\n0  <'u"t1on  tn4t  ■  *«wn  Is  equally  qualified  (or  dls- 
q*el1f1ed)  to  conduct  a  search  for  contraband  as  Is  a  man  However 

rSLuS  /HCt0r^hat  th!  [4n1J^  StatM  Equa1  EMoyment  Opportunity] 
Conmiss  on  here  disregards  Is  "who  are  the  people  being  searched?" 
If  sex  Is  not  relevant-  In  the  supervision  of  children  who  range  In 
age  from  seven  to  sixteen  In  various  stages  of  undress,  where  can  It  be? 

To  subject  a  girl  In  this  age  group  to  a  thorough  search  of  her 
body  could  cause  not  only  a  temporary  traumatic  condition,  but  also 
permanent  Irreparable  harm  to  her  psyche.   It  Is  no  different  where 
!!T?u».Superv1ie  J*1?  Jw^lM.   To  have  a  womon  supervisor  observe 
dally  showers  of  the  boys  at  a  time  In  life  when  sex  Is  a  mysterious 
and  often  troubling  force  Is  to  risk  a  permanent  emotional  Impairment 
under  the  guise  of  equality.* 

The  Commission  In  Us  ardor  to  correct  discrimination  1n  hiring 
based  on  sex  has  failed  to  give  proper  weight  to  the  rights  and  the 
tremendous  needs  of  those  housed  In  the  Youth  Center....  The  ultimate 
goal  of  the  Center  Is  to  restore  these  children  to  society  with  a 
mental  attitude  which  will  allow  them  to  function  In  a  way  beneficial 
to  themselves  and  society.   The  right  of  these  children  to  proper 
supervision  is  paramount.   Therefore,  It  Is  paramount  that  these 
children  be  afforded  every  feasible  Individual  riant.  Including 
the  right  of  privacy,  which  very  well  may  be  Invaded  If  members  of 
the  opposite  sex  are  permitted  to  Inspect  nude  children  at  the 
Center.9 

♦Tne  CwmTssl on  suggests  that  no  facts  were  adduced  by  the  City 
In  support  of  Its  'ontentlon  that  personal  contact  under  very 
intimate  circumstances  must  be  limited  to  contacts  between  persons 
of  the  same  sex.  Once  again,  the  Comnlsslon  seeks  facts  In  an  area 
where  facts  are  not  available.   Laws  forbidding  discrimination  In 
hiring  on  the  basis  of  sex  do  not  purport  to  erase  all  differences 
between  the  sexes.   These  laws  recoanlie  that  there  are  jobs  for 
which  one  sex  Is  Inherently  and  biologically  more  qualified  than 
those  of  the  opposite  sex.   The  biological  difference  between  men 
and  women  which  in  turn  produce  psychological  differences  are  the 
facts  that  justify  limiting  personal  contact  under  Intimate  circum- 
stances to  those  of  the  same  sex.  [footnote  by  court.] 

The  court'*  decision  In  this  case  Is  loaded  with  psychological  jargon, 
but  one  does  not  have  to  accept  all  the  Judge's  Freudian  assumptions  to 
recognlfe  that  he  has  hold  of  an  Important  point:  juvenile  detainees  are 
people,  entitled  to  respect  and  privacy.    Even  1f  their  psyches  are  not 
quite  as  tender  and  delicate  as  the  Judge  thinks  they  are,  It  Is  Important 
for  the  machinery  of  government  to  accord  them  the  minimal  respect  all  of 
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ui  exp#ct  of  each  other.  To  subvert  this  minimum  respect  to  the  demands  of 
wiple  <^quaHtar,an,w,  1s  10  lftdu1«f      fetishism  at  the  expense  ofreal 

..-t«Il!L,Bd,e  J?5  ^tomed  M$  decision  on  the  firm  ground  of  the  express 
5?? °Z,Eii?t l°"J°r  b?na  f!d5  occupational  qualifications,  and  on  the 
narrow  Judicial  construction  that  has  been  mjde  for  that  exception.    It  Is 
revealing  that  an  authoritative  source,  the  U.S.  Commission  on  civil  Rights, 
flatly  declares  that  that  narrow  exception  would  be  eliminated  by  the  ERA, 
and  the  common  sense  of  the  judge  (and  the  American  people)  Ignored. 

Prison  Security 

*ru.Iheu»,«?Ph0lSi.hPeC,f,Ca,1i!  T™"™**  °y  the  Civil  Rights  Commission 
arises  Mt  of  an  Alabama  case,  Dothard  v.  Rawllnson.    In  Dothard.  the  U.S 

l^l H?V0Urt  ,ff  5tand..an  Alabama  rWlatfoir^ibltlng-oppbirte-sex 

ZTinlZ  lYl\ni  ,n  C?ntaCt"  W*U0M  ,n  Stat*  P-'^nsP   The  fillowlng 
description  of  Alabama  prisons  and  the  duties  of  Albania  prison  guards  Is 
found  In  the  Court's  opinion:  M  " 

i«J^?ni!ron"*nt  >»  penltentl'.les  Is  a  peculiarly 

e  era'   S  UHc"?  J"  ST"  °'  *"atever  "      Kid!  • 

l!n   tl  Si!  «U!„Eouri  h"  he1d  tnat  tn«  conditions  of  confine- 
ment In  the  prisons  of  the  State,  characterized  by  Vaunt 

eranie.  [citation  omitted.]   The  record  In  the  present  case  shout 
that  because  of  Inadequate  staff  and  facilities   no  ittSmnt  u 
made  In  the  four  maxlmum-securlty  male  bin  tentlaMe?  tSTuiJlfv 
or  segregate  Inmates  according  tb  their  offense  or  "vel  of  din  ' 
gerousness-a  procedure  that,  according  to  MpeVt  testimony  u 

t  «  iatted%^!VLPen°!09,Ci1  ^'"raJJo^C  J„  y. 
jne  estimated  ZOt  of  the  male  prisoners  who  are  sex  offenders  are 
scattered  throughout  the  penitentiaries'  .lorml  or"ficlH?l« 

In  this  environment  of  violence  and  disorganization  It  wnuiri 
be  an  overslmpllfcatlon  to  characterize  [Alafiama"  m-  eV?«? 
ulatlon]  as  an  exercise  in  "romantic  paternalism....-  9 

0f  !  Correct<ona1  counselor's  job  Is  to  maintain 

1  11)*  ?  Tn%%  rfUt,re  ab,Hty  t0  «aInt.l~ord!  m 

aliTall^:  "^,fmjm-*«CV!r45y*  classified  penitentiary  of  the  type 
fs  a  bJslTinn^?UJ  bP  d,r?^t1y  reduced  bv  her  womanhood.  Therr 
!  !  ?/!Ct  for  «Pwt<»9  that  sex  offenders  who  have  crlm- 
J  1  ?JJS;n1^iw0m<!n  ,n  th,\past  "°u1d  *  "oved  to  do  so  again 
Sw«  LT*"        esta.bH«h*d  -«thln  the  prison.  There 
TeJocl  ^anw^naLr  !k  tHiJ. °ther  J""**'  de<>Hved      a  normal 
wore  -^n  I   Z  ?^U  l*u!d  assau1t         9uards  because  they 

thS  dl^aVr.  Jnlt  U0B  \? lm  Vi0lenCe  ,S  the  order 

yne  aay,  wnere  inmate  access  to  guards  Is  faci  Ht*t*H  t.v 

1  v  ng  arrangements,  .here  everySnstttuJlonis   Z   f  d™  V 

where  a  substantial  portion  of  the  Inmate  population  Is  composed  of 

sex  offenders  mlied  at  random  »lth  other  pMioners.  tter?M  few 

visible  deterrents  to  inmate  assaults  on  women  custodUns 

fo/!SnllfciSlW!^;n'S  °"n  exp*rt  testified  that  dormitory  housln» 
tinoa29^?5      J™*"  5°^^  a  *r"ter  security  problem  than 
single-cell  lochjns.  and  further  testified  that  It  would  be  unwise 
to  use  women  as  ouards  In  a  prison  where  even  101  of  the  InmiteV 
had  heen  convicted  of  sex  crimes  and  »ere  not  segregated  f™  the 

ol  -use''  lllZl*  T^I'ke,!!!00d  thit  ,,mat"  "°u,d 

utM  )      "  a  "?man  w0U,d        a  real  threat  not  only  to  the 

and tIli,L  L"5??  1  but  a,S0  t0  tha  b",c  co»tro1  of  the  penitentiary 
and  protection  of  Its  Inmates  and  other  security  personnel.  The 

ZPl%V2  It?  -ona?iood  thus  directly  undermine  her  capacity 

.  SrTCSJKbiSS!* that  "  the  "sence  of  a  corract,ona1  — 

There  was  substantial  testimony  from  experts  on  both  sides  of 
this  litigation  that  the  use  of  women  as  guards  In  "contact" 
positions  under  the  existing  conditions  in  Alabama  maximum- 
security  male  penitentiaries  would  pose  a  substantial  security 
problem,   directly  linked  to  the  sex  of  the  prison  guard.... i0 

♦Wrecor?  contains  evidence  of  an  a*tack  on  a  female  clerical 

worker  In  an  Alabama  prison,  and  of  an  Incident  Involving  a  woman 

student  who  was  taken  hostage  during  a  visit  to  one  of  the  maximum- 
security  Institutions,    [footnote  by  court.] 


9 

ERLC 


79(5 


791 


Conclusion* 

If  bona  fide  occupational  qualifications  are  eliminated,  and  the  U.S. 
Commission  on  Civil  Rights  assures  us  that  the  Equal  Rights  Amendment  will 
eliminate  them,  there  will  be  Important— and  unwanted— effects  on  medical 
privacy,  juvenile  Institutions,  prisons,  and  other  areas  of  American  life. 

«  the  examples  discussed  In  this  paper  make  Plain,  the  concept  of 
ec  .    :y  embodied  In  the  Equal  Rights  Amendment,  as  explicated  by  Its 
advocates,  1s  not  always  compatible  with  privacy  as  understood  by  the  average 
American.    The  United  States  legal  system  currently  allows  the  competing 
interests  of  equality  and  privacy  to  be  worked  out  In  a  reasonable  manner* 
with  Congress  establishing  a  high,  but  not  totally  Impassable,  wall  against 
sex  discrimination  In  emnloyment.   The  plain  language  of  the  ERA  provides 
no  basis  for  reasonable  exceptions. 

Will  the  courts  permit  reasonable  exceptions  anyway?  The  United 
States  Commission  on  Civil  Rights  says  "no."  and  It  says  so  plainly  and 
unequivocally. 
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|  Prom  the  Wall  Strwt  Journal,  Feb.  !i,  |9K4| 

Liberty  &  Equality  for  Fraternities 
(By  George  S.  Toll) 

I  am  Hure  your  editorial  Aside  anent  Amherst  fraternities  (Feb.  23)  was  meant  to 
be  amusing*  but  it  merely  points  up  the  fact  that  Orwell's  Big  Brother  may  not  be 
here  in  1984  in  every  facet  of  society,  but  is  certainly  alive  and  well  on  many  college 
campuses. 

The  institutions  of  higher  learning,  supposedly  laboratories  for  teaching  democra- 
cy, are  themselves  authoritarian  in  the  highest  degree.  The  right  to  peaceably  as- 
semble has  been  one  of  the  cherished  freedoms  guaranteed  by  our  constitution,  but 
it  does  not  exist  on  the  college  campus.  Not  only  at  Amherst,  but  at  Colby,  and  pre- 
viously at  Williams  has  a  faculty  decided  how  the  students  may  gather  and  live. 

If  a  reason  is  sought,  it  could  be  the  fact  that  survey  after  survey  has  indicated 
that  the  political  orientation  of  academic  faculty  on  most  campuses,  and  especially 
in  the  prestigious  colleges  of  the  Eastern  seaboard,  is  far  left  of  center.  These  facul- 
ty membeis  have  always  looked  on  fraternities  as  bastions  of  conservatism,  and 
have  seized  every  opportunity  to  discredit  tb*m  or  destroy  them. 

Feminists  too,  have  tried  to  destroy  the  fraternities,  and  have  pushed  for  coedu- 
cational living  groups.  Could  this  be  in  explanation  for  the  fact  that  promiscuity 
and  abortions  are  at  an  all-time  high  on  campuses?  It  required  a  specific  exemption 
for  social  fraternities  and  sororities  in  the  Civil  Rights  Act  to  permit  single-sex  orga- 
nizations, but  of  course,  if  ERA  is  enacted,  this  willbe  out  the  window. 

On  one  campus,  1  have  been  told,  an  attempt  is  being  made  to  outlaw  a  group 
which  requires  a  belief  in  a  Supreme  Be'ng,  because  it  discriminates  arainst  athe- 
ists and  agnostics,  but  the  gay  rights  gix'ips,  which  are  certainly  limiting,  are  en- 
couraged. Maybe  President  Reagan,  a  staunch  fraternity  man,  with  his  interest  in 
voluntary  prayer  in  schools,  ought  to  look  into  the  rights  of  students  to  assemble 
and  form  their  own  groups,  and  withhold  funds  where  this  fundamental  right  is 
threatened. 


IFram  the  Waihtinfton  Port.  Sept.  14,  1984] 

Burning  Trek  Tax  Exemption  Ruled  Illegal 
(By  Nancy  Lewis  and  Victoria  Churchville) 

A  Montgomery  County  Circuit  judge  ruled  yesterday  that  the  stalled  Burning 
Tree  Club  "loophole"  in  a  Maryland  tax-exemption  law  is  unconstitutional  and  that 
the  club  is  not  eligible  for  such  favored  status  because  it  discriminates  against 
women.  .  A         ,  . 

Judge  Irma  W.  Raker  ordered  the  state  not  to  grant  the  tax  exemption  to  the  club 
"so  long  as  it  practices  any  iorm  of  discrimination  in  granting  membership  or  guest 
privileges,"  but  she  did  not  require  the  all-male  club  to  accept  women  for  member- 

8h&e  ruling  means  that  the  62-year-old  club,  which  occupies  about  225  prime  acres 
at  Burdette  and  River  roads  and  Interstate  495  in  Bethesda,  must  be  assessed  at  the 
rate  for  ite  'highest  and  best  use,"  rather  than  as  a  country  club,  which  had  ex- 
empted it  from  taxation  on  200  acres.  The  value  of  the  club's  tax  exemption  this 
year  was  about  $186,000.    ,  ,. 

Burning  Tree,  known  as  the  "club  of  presidents"  because  of  its  elite  membership 
and  its  tradition  of  granting  honorary  privileges  to  top  government  officials,  will 
appeal  the  ruling  "in  due  course,"  according  to  former  attorney  general  Benjamin 
Civiletti,  who  represented  the  club  in  the  case. 

Ci\:letti  said  in  a  prepared  statement  that  club  members  believe  very  strongly 
that  their  membership  policy  is  protected  by  the  freedom  of  association  guaranteed 
by  the  United  States  Constitution." 

At  least  one  Burning  Tree  member  indicated  yesterday  that  he  thinks  the  all- 
male  exclusivity  of  the  club  is  worth  paying  extra  taxes  to  preserve. 

U  S  Sen.  Barry  Ooldwater  <R-Arte.),  a  Burning  Tree  member  for  20  years,  said  the 
loss  of  the  annual  tax  break  "will  not  make  or  break  the  club.  It  might  make  the 
dues  a  little  higher."  „ 

"1  don't  know  why  a  woman  would  want  to  join  an  all-male  club,  said  Ooldwater. 
"Frankly,  if  they  admitted  women,  Fd  leave  " 

Ooldwater  added:  They  should  find  out  what  the  tax  is,  divide  it  by  the  number 
of  members  and  then  add  that  on  to  everyone's  dues.  That  shouldn  t  be  too  terribly 

much."  „   .  .  .    ,«  r 

In  her  18-page  ruling.  Raker  held  that  the  "primary-purpose  provision  of  the 
state  law.  which  extended  the  country  club  tax  exemption  to  single-sex  clubs  that 
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wen*  established  as  such,  conflicts  with  the  state  s  Equal  Rights  Amendment  and  is 
therefore  "null  and  void  " 

The  lawsuit,  brought  against  the  state  and  the  club  by  state  Sen.  Stewart  Bainum 
Jr.  and  his  sister,  Barbara  Bainum  Renschler,  is  the  latest  chapter  in  an  intensive 
th'ee-yeur  battle  over  the  club's  tax-exempt  status. 

Their  lawsuit  had  challenged  the  loophole  and  had  asked  that  Renschler's  applica- 
tion Tor  membership  at  the  club  be  considered. 

liurning  Tree  is  one  of  the  premier  golf  clubs  in  the  Washington  area.  Among  its 
M7  members  last  year  were  House  Speaker  Thomas  P.  (Tip)  O  Neill  Jr.,  Vice  Presi- 
dent Bush  and  Treasury  Secretary  Donald  Kagan.  The  three  were  honorary  mem- 
bers who  enjoy  the  clubs  privileges  hut  are  exempt  from  paying  the  $1,700  annual 
membership  dues  and  $12,000  initiation  lee. 

Traditionally,  congressional  leaders.  Cabinet  members  und  Supreme  Court  justices 
have  been  invited  to  join  Burning  Tree.  But  modern  times  have  spoiled  some  of  the 
club's  treasured  traditions:  when  President  Dwight  D.  Eisenhower  appointed  Oveta 
Culp  Hobby  secretary  of  the  Department  of  Health,  Education  and  Welfare,  she 
became  the  first  Cabinet  member  not  invited  to  join  the  club  or  attend  its  annual 
cocktail  party  lor  Cabinet  members. 

The  Burning  Tree  controversy  springs  from  a  HMifi  Maryland  law  that  provides 
country  clubs  economic  protection  against  high  taxes  that  might  force  conversion  of 
their  "open  spaces1'  to  "more  intensive  or  different  uses"  such  as  commercial  or  res- 
idential development. 

The  law  authorizes  the  state  to  negotiate  an  agreement  with  such  clubs  allowing 
deferral  of  much  of  their  tax  bill  until  the  land  is  converted  to  another  use.  The 
original  law  contains  no  ban  on  discrimination  by  clubs  granted  deferral. 

But  in  1972,  the  state  enacted  an  Equal  Rights  Amendment  barring  sex  discrimi- 
nation. 

The  tax  exemption  statute  was  amended  in  1974  to  include  bans  on  discrimination 
because  of  race,  color,  creed,  sex,  or  national  origin.  But  a  provision  stated  that  the 
sex  discrimination  ban  did  not  apply  "to  any  club  whose  facilities  are  operated  with 
the  primary  purpose,  as  determined  by  the  attorney  general,  to  serve  or  benefit 
members  of  a  particular  sex.  .  .  .  M 

Burning  Tree  is  the  only  club  in  the  state  that  meets  this  criterion.  The  latest 
contract  between  the  club  and  the  state  was  executed  in  1981  and  was  to  last  50 
years. 

In  defending  the  lawsuit,  Civiletti  had  argued  that  the  "loophole"  was  not  dis- 
criminatory because  it  "applies  eaualiy  to  country  clubs  benefiting  only  men  and 
those  benefiting  only  women*1  and  that  removing  the  club's  tax  exemption  would 
"unconstitutionally"  impair  the  1981  contract. 

The  so-called  "Burning  Tree  loophole*1  raised  the  ire  of  women's  groups  and 
others  who  complained  that  the  taxpayers  were,  in  effect,  subsidizing  a  club  that 
discriminates  against  women.  The  issue  has  been  addressed,  though  never  resolved, 
in  various  bills  since  1981. 


Ohio  Task  Force  on  Implementation  of  Equal  Rights  Amendment  (1975) 

Verbatim  Excerpts 

******* 

V.  CHILD  CARE 

A.  Inadequacy  of  services  problem 

The  lack  of  adequate  child  care  services  in  the  State  of  Ohio  raises  ERA  problems 
because  the  States  failure  to  recognize  a  need  for  insuring  adequate  child  care  is 
founded  on  sex: stereotyped  attitudes  about  both  the  "proper"  roles  of  men  and 
women  and  the  "innate'  abilities  of  mothers  and  fathers.  Mothers  have  traditional- 
ly been  considered  the  most  qualified  persons  to  raise  children;  as  a  result,  mothers 
Have  been  given  the  responsibility  of  full-time  child  care  while  fathers  have  been 
assigned  the  role  ol  sole  breadwinner.  However,  these  traditional  notions  ignore  the 
realities  of  today's  world.  Before  the  recent  economic  decline,  it  was  estimated 
that  almost  five  out  of  ten  mothers  with  children  under  age  eighteen  were  in  the 
labor  market.  The  axiom  that  "motherhood  is  the  life  work  of  women"  no  longer 
hold^  true  for  a  large  number  of  Ohio's  mothers. 

Many  women  are  presently  unable  to  assume  the  role  of  full  time  child  caretaker 
for  three  major  reasons.  First*  it  is  economically  imperative  for  many  mothers  to 
work  to  sup)K>rt  themselves  and  their  families.  With  the  rising  divorce  rate,  the 
number  of  female-headed  households  is  on  the  increase.  In  addition,  many  married 
mothers  are  forced  to  work  because  their  husband's  income  alone  is  insufficient  to 
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meet  thi*  family's  needs  Senind,  many  mothers  have  personal  or  professional  aspi- 
rations in  addition  to  those  of  motherhood  and  desire  to  combine  the  rewards  of 
child  rearing  with  the  challenge  of  participating  in  the  adult  world.  Third,  some 
mothers  are  emotionally,  physically  or  mentally  unable  to  cope  with  the  responsibil- 
ities of  full  time  child  rearing. 

Kxistiug  child  care  services  are  inadequate  in  terms  of  quantity,  quality  and  cont. 
There  are  only  approximately  t>0,000  slots  in  licensed  day  care  facilities  throughout 
the  state;  yet,  there  are  approximately  250,000  children  under  age  six  whose  moth- 
ers work. 

The  cost  of  quality  child  care  to  lower  and  middle  income  families  is  generally 
prohibitive.  The  cost  of  average  quality  day  care  both  in  Cuyahoga  and  Franklin 
Counties  is  said  to  be  $Ti-$H0  per  child  per  week;  for  high  quality  service  based  on 
an  assessment  of  the  individual  child's  needs,  the  cost  may  be  as  high  as  $50  per 
week. 

Rvvummvndatim.—  The  Task  Force  recommends  that  the  state  set  as  a  priority 
during  the  next  biennium  the  establishment  of  high  quality,  universally  available 
child  care  services  that  are  funded  in  whole  or  in  part  by  the  State  of  Ohio. 

Rationale.—  The  equality  principle  embodied  in  the  EkA  requires  consideration  of 
a  new  public  policy  on  the  issue  of  child  care.  Women  who  are  mothers  need  to 
enjoy  the  same  freedoms  and  opportunities  as  men  who  are  fathers.  Mothers  who 
desire  to  engage  in  activities  outside  the  home,  either  on  a  full  or  part  time  basis, 
must  have  access  to  child  care  services  so  that  thev  can  fulfill  these  professional, 
educational  or  |>ersonal  goals.  The  thousands  of  mothers  who  are  presently  working 
to  earn  a  living  have  a  right  to  know  that  their  children  are  being  properly  cared 
for  while  they  are  at  work. 

There  are  additional  benefits  to  be  gained  b>  an  improved  system  of  child  care. 
Child  care  services  can  help  detect  early  childhood  development  problems  at  a  time 
when  corrective  steps  can  be  taken.  In  families  where  a  parent  or  child  has  emotion- 
al, mental  or  physical  problems,  outside  child  care  assistance  can  be  extremely  help- 
ful. Most  importantly,  children  who  are  presently  receiving  inadequate  or  nonexist- 
ent care  while  their  parents  work  would  benefit  from  the  security  and  structure  of  a 
child  care  program.  In  the  long  run,  the  establishment  of  quality  child  care  will 
help  deter  juvenile  delinquency  and  emotional  and  mental  health  problems,  as  well 
as  help  strengthen  the  family. 

In  implementing  the  proposed  recommendation,  the  following  factors  should  be 
considered: 

High  quality:  In  order  for  child  care  to  be  of  high  quality,  it  must  meet  the  par- 
ticular needs  of  the  individual  child.  It  is  therefore  necessary  that  any  child  care 
plan  provide  a  variety  of  programs.  "Child  care"  need  not  connote  a  central  facility 
housing  dozens  of  children;  there  are  a  number  of  child  care  schemes  which  should 
hi'  considered.  For  example,  quality  child  care  can  be  established  on  a  neighborhood 
basis,  in  thu  homes  of  persons  deemed  qualified  as  child  care  workers.  In  addition, 
parents  should  be  permitted  to  take  a  determinative  role  in  choosing  the  type  of 
child  care  setting  best  suited  for  their  child.  Parents  should  also  be  given  the  oppor- 
I unity  to  actively  participate  in  the  operation,  overall  direction  and  evaluation  of 
child  care  services. 

Universally  available:  Quality  child  care  must  be  available  to  all  families  who 
need  such  services,  irrespective  of  their  income  level.  The  cost  of  child  care  should 
be  shared  by  the  state  and  the  families,  according  to  their  ability  to  pay. 

Access  to  child  care  should  not  be  limited  to  families  in  which  the  parents  are 
absent  from  the  home  on  a  full  time  basis.  Many  mothers  need  to  and/or  prefer  to 
wcrk  only  part  time.  Furthermore,  child  care  should  not  be  limited  to  those  families 
in  which  the  parentis)  are  gainfully  employed.  Many  mothers  and  fathers  need  to  be 
free  during  portions  of  the  day  to  pursue  educational  or  personal  goals  and  civic 
rrspoiu'ibilitie:: 

An  important  factor  in  any  child  care  plan  is  flexibility.  Child  care  should  be 
available  to  parents  who  work  night  or  weekends  shifts,  and  in  cases  of  family 
emergencies. 

H  Profiram  ttcn'lopnwnt  problem 

Presently  child  day  care  is  governed  by  Chapter  f>104  af  the  Ohio  Revised  Code. 
Contained  within  this  section  are  numerous  rules  and  regulations  which  cover  re- 
quirements to  achieve  a  state  license.  While  there  is  sufficient  attention  to  physical 
facilities  little  attention  is  directed  to  program. 

RtH  ommtmdatum.  -The  Tusk  Force  further  recommends  the  enactment  of  stand- 
ards which  speak  to  program. 
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Rationale.  -  \  variety  of  program*  that  enhance  the  developmental  level  of  chil- 
dren should  be  available  to  meet  differing  child  care  needs.  Children  experiencing 
full-time  child  care  clearly  need  different  programs  than  children  who  are  in  child 
care  situations  only  on  an  occasional  or  part-time  basis. 
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CONSTITUTIONAL  LAV  -  EQUAL  RIGHTS 
AMENDMENT  -  EQUAL  PROTECTION  -  TAXING 
.  FOR  'PUBLIC  PURPOSE"  -  ASSESSMENTS  AND 
TAXATION  -  COUNTRY  CXUB  mmENCE  - 

SS^^JSHp«^^8  -  wmABiLir 

PREFERENCE  FOR  SINGLE- SEJC 
COUNTRY  CLUBS  IS  UNCONSTITUTIONAL? 


In  eddresslng  your  question,  wo  have  considered  In  doUll 
tha  following  spoolflo  lisuosi 

1.  Is  thoro  sufftolont  "state  eetlon"  prosonl  In  111(a)(4) 
so  that  tho  Stoto's  Equal  Rights  Amendment  (Arttolo  46  of  tho 
Doolorotlon  of  Rights)  Is  vloleted  by  tho  exoluslonary  membership 
and  guost  policial  of  o  stngle-sex  country  elub  that  reoolves  tha 
proporty  tex  proforonoot 


OTTirar&F  THE  ATTflflHET  flEHMAL' 

Clta  oat  Opinion  No.  13-031  (August  3,  1913)  (to  bo  published 
at  SB  Opinions  of  tha  Attorney  General  (1913)) 
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The  Honorable  Stewart  Bainum,  Jr. 


2. 


2.  Does  authorization  of  a  tax  benefit  for  a  single-sex 
country  club  violate  the  requirement  of  Article  15  of  the 
Declaration  of  Rights  that  the  State  may  tax  and  spend  only  for  a 
"public  purpose1*? 

3.  Does  519(e)(4)  violate  Article  24  of  the  Declaration  of 
Rights  by  invidiously  or  irrationally  discriminating  between  two 
classes  of  country  clubs  -  I.e.,  between  (I)  single-sex  clubs, 
which  are  permitted  to  discriminate  on  the  basis  of  sex,  and  (ill 
all  other  clubs,  which  are  prohibited  from  discriminating  on  the 
basis  of  sex? 


The  central  issue  is  not  whether  a  single-sex  country  club 
In  Maryland  may  continue  to  close  its  doors  to  one  sex.  the 
issue  is  whether  Maryland's  country  club  tax  preference  scheme 
unconstitutionally  Involves  the  State  In  subsidizing  sex 
discrimination. 


Por  the  reasons  given  below,  we  think  that  it  does.  It  Is 
our  opinion  that  implementation  of  519(e)(4)  does  Involve  "state 
action"  and,  as  a  consequence,  the  exclusionary  practices  of 
single-sex  country  clubs  receiving  tax  benefits  under  SlO(e) 
violate  Article  46  of  the  Declaration  of  Rights,  the  Equal  Rights 
Amendment.  Although  less  certain,  this  authorization  of  a  tax 
benefit  for  a  single-sex  country  club  might  well  also  violate 
Articles  15  and  24  of  the  Declaration  of  Rights. 


A.  Overview  of  Statute 

The  General  Assembly  enacted  the  country  club  tax  preference 
-  Article  81,  519(e)  -  as  an  emergency  measure  in  1965.  See 
Chapter  399,  Laws  of  Maryland  1965  (effective  April  8.  196TT7 
The  Preamble  to  the  1965  Act  declaresi 


"Iflt  [Id  in  the  general  public  interest  that  [country  club)  uses 
should  be  encouraged  in  order  to  provide  open  spaces  and 
provide  recreational  facilities  and  to  prevent  the  forced 
conversion  of  such  country  clubs  to  more  intensive  or  different 
uses  as  a  result  of  economic  pressures  caused  by  the  assess- 
ment of  country  club  land  and  improvement!  at  a  rate  or  level 
incompatible  with  the  practical  use  of  such  property  for 
country  clubs.* 
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The  mechanics  of  the  tax  preference  have  changed  very  little 
since  1965.  The  State  Department  of  Assessments  and  Taxation  Is 
authorized  to  make  "uniform  agreements"  with  country  clubs 
"relative  to  the  assessment  and  taxation  of  landa  actively 
devoted  to  use  as  a  country  club".  519(e)(1).  The  Initial 
period  to  be  covered  by  such  an  agreement  Is  at  the  option  of  the 
club,  but  may  not  be  less  than  10  years.  519(e)(5).  Should  the 
State  or  the  club  desire  to  continue  the  arrangement,  extensions 
TfL  w^,agreed  t0  for  additional  five-year  Increments. 
519(<s)(14).    Without  an  extension,  the  agreement  expires. 

If  a  club  enters  into  an  agreement,  Its  land  la  assessed  for 
purposes  of  current  property  tax  liability  on  the  basis  of  Its 
use  as  a  country  club  and  not  "as  If  subdivided  or  used  for  any 
other  purpose".  519(e)(2).  At  the  same  time,  the  property  also 
Is  assessed  on  the  basis  of  Its  highest  and  beat  use  -  I.e..  as 
if  subdivided  or  more  Intensely  developed.  519(e)(3).  However, 
taxes  attributable  to  the  greater  assessment  are  deferred  and  do 
not  become  payable  unless  the  property  ceases  to  be  used  as  a 
country  club,  Is  conveyed  to  a  new  owner  unwilling  to  abide  by 
the  assessment,  or  falls  to  meet  the  statutory  definition  of 
"country  club".  519(e)(7),  (8),  and  (9).  If  any  of  these  events 
occurs,  a  club  will  be  liable  for  up  to  10  years  of  deferred 
taxes.  519(e)(7). 

An  analysis  of  these  provisions  Indicates  that  the  519(e) 
tax  preference,  quite  unlike  the  typical  tax  exemption  [cf. 
Kimball-Tyler  v.  Baltimore  City,  214  Md.  86,  97  (19577T, 
constitutes  a  surrender  of  a  portion  of  the  State* s  taxing  power 
and  -  under  the  Contract  Clause  of  the  United  States  Constitu- 
tion, which  prohibits  the  states  from  "impairing  the  obligation 
of  contracts"  -  creates  a  contractual  obligation  that  the  State 
Is  not  free  to  impair  at  will.  See  Opinion  Ho.  79-074  (December 
14,  1979)  (unpublished). 


D.  The  Discrimination  Ban 

When  It  was  first  enacted  In  1965,  519(e)  contained  no  ban 
against  discrimination  by  any  of  the  country  clubs  receiving  the 
tc»x  preference.  Those  restrictions  were  only  added  to  519(e)(4) 
9  years  later,  by  Chapter  870,  Laws  of  Maryland  1974. 

As  Introduced,  the  1974  legislation  would  have  absolutely 
prohibited  all  clubs  that  receive  the  tax  preference  from  dis- 
criminating In  membership  or  guest  privileges  on  the  basis  of 
race,  color,  creed,  national  origin,  or  sex.  To  enforce  this 
antidiscrimination  requirement,  the  statute  charges  the  Attorney 
General  with  determining  whether  a  club  Is  engaging  In  any  pro- 
hibited discrimination.  In  connection  with  a  discrimination 
investigation,  the  Attorney  General  Is  authorised  to  go  to  court 
for  Issuance  of  a  subpoena  for  club  records.  Before  the  Attorney 
General  may  make  a  determination  that  a  club  has  engaged  in 
discriminatory   practices,    the  Attorney   General   must   afford  a 
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de?«™?n.tH0  »«he  ?l?b'.vIf.  •  "P«"ern  of  discrimination"  Is  then 
iSw-i.?1."'  the  Att0rn«y  General  must  try  to  resolve  the 
T!™  .y  consen}  agreement,  if  the  club  violates  that  consent 
agreement   or   refuses    to  enter    Into   a  consent   aVeement.  the 

f f  0tE7  e°An.Vi  nl  fhfn  ,Siue  a  cease  and  «•■«■"  oSSr'oii; 

»L>?  ,      and  des,st  order  ha»  been  violated  Is  the  club's 

SrS«reVh.*l.!!,eVmen.t  placed  In  Jwpardyi  upon  violation  of  the 
Zlill:*  l*\  advVtaee  w,n  be  withdrawn  until  the  Attorney 
General  determines  that  the  club  Is  again  In  compliance  with  the 

Before  passage  of  the  1974  legislation,  an  amendment  to  the 
5lub.ra8  a,,OPted,  add'n*  the  f"»««»f  exemption  "Sr.  I  ngU-J!; 

•The  provisions  of  this  (subsection  with  respect  to 
discrimination  In  sex  shan  not  apply  to  any  club  whose 
VSTa  «^!rnted  Pp,m^  P«n>«e,  «  delerXS! 

particular  mZT  "  t0  8erv*  a"  benefit  members  of  a 

Thus,   as   finally  enacted,    the  Attorney  General  was  *iv«n 

,rc?nteda?Zan1°tU08  .dUt,V,'  .In  P,0"t  ""»'  the  Attorney  Ge5.;:; 
t!«n  , d  upon  t0  Investigate  and  determine  whether  dlscrlmlna- 
UtUXia\B'  1°  "  10  tr,",r  the  statute's  antldiscrlmlnTuon 
enforcement  scheme.  In  the  case  of  single-sex  clubs,  howaie? 
the  converse  Is  truet  the  Attorney  General  Is  called  Ii 
investigate  and  determine  whether  dA.HilSll.'.'-.Slt^t.^ih*: 
degree  -  i.e.,  whether  the  "primary  purpose"  of  the  club  I.  to 
serve  members  of  a  particular  sex  -  as  to Justify  an  outright 
exemption  from  this  antidiscrimination  enforcement  scheme  *ll 
most  cases,  then,  the  Attorney  General  Is  required  to  RJSt 1...2 
proh  blted  discriminatory  practices,  for  the  purpose  o "  utttZ 
punitive  nctloni  In  the  case  of  single-sex  country  Subs 
55?:  the  Attorney  General  I.  a.ked  to%ertlfy  5!" "J.  t uS's 
"primary  purpose"  is,  in  effect,  a  discriminatory  ons  #«V  ih! 
purpose  of  authorising  a  continued  tax  prcfTr"*.!"*  °ne'   for  the 

c«  Prior  Implementation  of  Exemption 

In  February  of  1978  ,  the  then  Attorney  General  reached  fu.t 
such  a  conclusion   In  an   Investigation  of  Burning  Tree  Count', 
Club  In  Montgomery  County.    As  a  result  of  that  Infes  t  I MtX-  F 
concluded     that    Burning    Tree,     a    slnele-sex    <?•?..„ t«B!  5* 
complied"  with  the  .t.futory  ±m£uZ^?ht^£l"& 

fl.d  ?«P°B.ly.  ,,n*le,-,eX  countpy  dub  in  Maryland  that  hj.  |uIn! 
lied  for  a  tax  oreferanc.  imii..  »h*  ^  . i *    .  "■" 


His  findings  stressed  that  women  were  not  allowed  to   

r  u«e  clubhouse  facilities  -  described  by  Burning  Tree  as  bMl 
devoted  solely  to  golf  and  "Its  attendant  pastimes"  -  «nd    hi  5 
other  events,   to  which  women  might  be  expected  to  be  I  III  5.2 
were  ever  held  at  the  club.    See  Determl nation  Letter  from  Jon  i' 
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Oster,  Deputy  Attorney  General,  to  M.  Everett  Parkinson, 
President  of  Burning  Tree  Country  Club  (February  IS,  1978).*  In 
concluding  that  thii  single-sex  club  "complied"  with  the 
statutory  exemption,  the  former  Attorney  General  adopted  the 
club's  position  that  "I  tine  only  way  the  club  could  be  'operated9 
to  serve  both  sexes  would  be  by  building  a  substantial  addition 
to  the  clubhouse  which  would  have  the  effect  of  requiring  major 
changes  In  the  location  of  the  first  tee,  the  ninth  tee  and  the 
eighteenth  green11.  Id. 


A.  Introduction 

Maryland's  Equal  Rights  Amendment  ("ERA")  was  adopted  tn 
1972  as  Article  46  of  the  Declaration  of  Rights.  It  provides 
thatt  "Equality  of  rights  under  the  law  shall  not  be  abridged  or 
denied  because  of  sex."  This  Office  has  consistently  viewed  the 
words  "under  the  law"  as  Indicating  that  the  constitutional  pro- 
hibition applies  only  to  (I)  governmental  entitles  and  111) 
private    organizations    affected    by    "state    action".       See  68 

Opinions  of  the  Attorney  General       »           (1983)  (Opinion  Ho7  83- 

010  (March  7,  1983)1  ;  66  Opinions  of  the  Attorney  General  103, 
103  (1980);  63  Opinions  of  the  Attorney  General  246,  260  (1978). 

Clearly,  a  single-sex  country  club  receiving  a  tax  prefer- 
ence under  519(e)  Is  not  a  governmental  entity.  However,  we 
believe  it  to  be  equally  clear  that,  under  519(e),  such  an  entity 
Is  affected  by  "state  action".2 


B.  Elements  of  State  Action 

There  are  probably  as  many  approaches  to  defining  "state 
action"  as  there  are  cases  and  litigants  In  this  evolving  area  of 
constitutional  law.  For  example,  thr  courts  of  some  states,  In 
enforcing  state  constitutional  provisions,  have  felt  free  to  find 
"state  action"  more  readily  than  the  Supreme  Court  has  done  in 
treating  cases  arising  under  the  Fourteenth  Amendment  to  the 
United  States  Constitution.     See,  e.g. ,  Sharrock  v.  Pell  Biilck- 


1  An  exception  to  this  rule  permitted  wives  to  purchase  Christmas  gifts  for  their 
husbands  from  the  club's  pro  shop. 

2  On  at  least  two  prior  occasions,  this  Office  reserved  decision  on  whether  state  action 
would  be  found  in  the  discrimination  practices  of  a  tax  exempt  private  club.  See  63 
Opinions  of  the  Attorney  General  246  (1978);  56  Opinions  of  the  Attorney  General  468 

0971): 
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C^ill?c'  Inc:>  «  N.Y.2d  152,  160  (1978). 3  Other  courts  have 
suggested  that  the  test  for  finding  -state  action-  may  Va!i? 
depending  on  the  circumstances.  For  example,  a  court  might  be 
more  Inclined  to  find  state  action  In  situations  involving  race 
or  fff  ,,0.r,m!  nat,on  than  in  those  Involving  some  other 
constitutional  violation.     See,  e^,  Writers  Guild  of  In,".!!!' 

fffmM  Jilf'  F0C>'  4.H. FLSUPP'  1064»  H35-36  (CD.  Cat.  1976)-;- 
5  y,w'  °°Urt  m,Rht  be  m0"  1,kelv  t0  '«n«l  state  action  In 

H  P  ™a  7L  «ov«rnra«'>t«l  agencies  or  officials  have  themselves 
?*f",„»"ed    »han  those    where    only    private    parties  are 

irjifr ib^i^oW^*  *•  «» 

We  need  not  here  consider  how  a  Maryland  court  miirht  resnond 
to  suggestions  that  a  more  lenient  test  be  applied  to  the  eS 
In  our  view,  even  if  the  court  were  to  apply  the  more  recent' 
relatively  stringent  Fourteenth  Amendment  -State  aetion" test!  i| 
the  Supreme  Court,  It  would  find  state  action  in  S19(e)<4>! 

In  a   trio  of   cases   decided   in  June  of   1982,   the  Sunrem* 
Court  attempted  to  clarify  its  past,  often  conflicting prece^n?. 

?!!.•?'?  a«Ct,0.n  and  1°  fo.rmulat«  »  new  set  of  rules  to  guide  that 
judicial    inquiry.      See  Lugar   v.   Edmonds on  0ti  Co..  Inc.. 

"•S-    1102  S.Ct7-2744f   (1982);  Rendc  1-Baker  v    Krf£  ill 

  tl02    S.Ct.    2764)    (1982)1  Blum   y?  YarafigT:  ill 

U.S.    [102  S.Ct.  2777]   (1982).  ~~   ICT>  457 

In  Lugar   v.   Edmondson  on.   the  majority  opinion  distilled 
the  entire  -siaie  action"  analysis  into  two  distinct  inquiriest 

1.  Whether  the  alleged  constitutional  de- 
privation was  caused  by  the  exercise  of  some 
right  or  privilege  created  by  the  state,  by  a 
rule  of  conduct  imposed  by  the  state,  or  by  a 
person  for  whom  the  state  is  responsible;  and 

2.  Whether  the  party  charged  with  the 
deprivation  is  a  person  who  may  be  fairly 
said  to  be  a  "state  actor".  Id.  457  U.S. 
at            1102  S.Ct.  at  2754)  .  ~ 

The  first  Inquiry  Is  relatively  straightforward.  The  second 
Inquiry,  In  contrast,  I.  ordinarily  the  more  difficult  and  com- 
plex one,  because  mere  action  by  a  private  party  pursuant  to  a 

I  ,Indeed'.fV«n  '.n  app,lyin*  the  fourteenth  Amendment,  the  leading  Maryland  case  on 
"state  action"  slmUarly  seems  to  be  more  willing  to  find  state  action  than  have  the 
federal  courts.  Compare  Statom  v.  Board  of  Commissioners.  233  Md.  57  (1963) 
(Furnishing  free  use  of  public  school  building?  to  segregated  boys'  club  violates  the 
Fourteenth  Amendment)  with  Pole  en  v.  Blscavne  Bav  Yacht  Club,  530  F.2d  16  fsth  rt, 
1976),  cert.  denM  429  uXWTWb)  (Preferential  city  lease  with  discriminators 'yacht 
club  not  sufficient  "state  action").  ^  *Bom 
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•tatute  Is  not,  without  "something  more",  sufficient  to 
characterize  that  party  as  a  "state  actor".  Id.  457  U.S. 
at           [102  S.Ct.  at  2755]. 

In  Its  trio  of  "state  action"  cases ,  the  Supreme  Court 
clarified  the  tests  for  finding  this  "something  more".  For 
example,  the  Court  held  that  a  state  financial  subsidy  to  a 
private  entity  does  not,  of  Itself,  make  the  decisions  of  that 
entity   "state  action".        Rendc 11 -Baker    v.    Rohn,        457  U.S. 

at           1102  S.Ct.  at  27711  .    Similarly,  the  Court  said  that  mere 

state  regulation  of  a  private  entity  does  not,  of  itself,  supply 
the  "something  more"  needed  for  "state  action".  Blum  v. 
Yaretsky,  457  U.S.  at           1102  S.Ct.  at  2786]  . 

However,  the  Court  also  said  that  any  one  of  the  following 
tests,  standing  alone,  does  give  rise  to  "state* action"! 

1.  A  state  can  be  held  responsible  for  a 
pr I vate     dee I s I on    when     1 1     has     exerc  i  sed 
"coercive  power"  or  has  provided  such  "slg-  • 
ni  f  i cant     encouragement" ,     el ther     overt  or 
covert,  that  the  choice  must  in  law  be  deemed 

to  be  that  of  the  state.     Blum  v.  Taretskv. 
457  U.S.  at           1 102  S.Ct.  at  2786)  • 

2.  State  action  oan  exist  when  a  private 
par ty  performs  a  "publ ie  f unet ion"  that  has 
traditionally  been   the  exclusive  prerogative 

of  the  state.    Id.  457  U.S.  at    1 104  S.Ct. 

at  2759-90]. 

3.  Extensive  and  detailed  state  regulation 
of  a  private  entity  can  amount  to  state  action 
If  there  is  a  tuff ielently  "close  nexus" 
between  the  state  and  the  challenged  action  of 
the  regulated  entity  so  that  the  action  of  the 
latter  may  be  fairly  treated  as  that  of  the 

f  tate  itself.    Jd.  457  U.S.  at    1102  S.Ct. 

at  2786]  . 

4.  A  "symbiotic  relationship"  between  the 
state  and  a  private  entity  can  conatltute 
state  action  when  the  state  profits  from  the 
d Iscr Iml natory  conduet .  Rendel  1 -Baker  v. 
Kohn,  457  U.S.  at           1102  S.Ct.  at  27721  • 


4  The  first  three  of  these  "tests"  have  been  denominated,  respectively,  the  "state 
compulsion"  or  "state  encouragement"  test,  the  "public  function"  test,  and  the  "nexus" 
iest.  See  Lugar  v.  Edmonson  00,  457  VS.  at  1102  S.CL  at  27551.  The  fourth  -  the 
"symbiotic  relation  JLzT  analysis  -  *as  been  said  to  b*  one  branch  of  the  "nexus"  test. 
Id*  It  is  clear  that  only  one  of  th  ><*  tests  need  be  satisfied  for  state  action  to  be  found. 
13. 
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C.  Application 

In  our  view,  each  of  the  applicable  inquiries  and  teats  is 
satisfied  when  applied  to  519(e)(4). 

First,  the  source  of  the  country  club  tax  preference  Is 
state  law.  Moreover,  it  Is  state  law  that,  while  generally 
imposing  a  ban  against  iex  discrimination  for  elubs  receiving  the 
preference,  nevertheless  exempts  a  club  from  that  oan  if  the 
State,  acting  through  the  Attorney  General,  makes  an  affirmative 

S^fS"?.110?  ti\a.\.the  clu.b  °P,rt'"  "Ith  «*•  Primary  purJSe  of 
denying  its  facilities  entirely  to  members  of  one  sex.  Thus,  the 
-privilege-  both  to  fully  discriminate  against  members  of  one  sex 
and,  at  the  same  time,  to  receive  a  substantial  tax  benefit8  Is 
"created  by-  state  statute.  And  because  this  privilege  i. 
triggered  by  a  finding  that  state  authorities  are  retired  &  i» 
to  make,  a  tax-supported  club  that  discriminates  against  members 
or  one  sex  becomes  "a  person  for  whom  the  State  Is 
Pr*S??!i  Luear  v.  Edmondson  Oil.  457  U.S.  at         Uo2  S.Ct. 

at  2754J  e  '"  1 

Second,  although  the  State  might  not  b  "coercing"  club* 
Into  tax  discrimination,  it  it  certainly  providing  "significant 
encouragement"  to  thit  end.  Club,  that  are  willing  to  clo!e 
their  facilities  entirely  to  mambera  of  one  sex  receive  both  a 
tax  advantage  ana  xreenom  from  governmental  scrutiny  of  their 
membership  and  guest  practices.  In  contrast,  clubs  not  willing 
to  make  auch  a  total  commitment  to  sex  discrimination  are  subject 
to  the  ban  and,  on  violation  of  that  ban,  to  loss  of  their  tax 
advantage* 

i„„  iA?d  l*is  u*  «<«vantage  Is  not  a  typical  tax  exemption 
involving  "mere  passive  state  Involvement".  Cf.  Walz  v.  Tax 
Contnlsaion  of  City  of  New  York.  397  U.S.  664,  69 II 19 Vu). ■  Under 

8  For  example,  in  1981,  the  Burning  Tree  Country  Club  was  given  a  preferential 
assessment _that  was  based  on  a  "country  club  use"  value  of  $1,027,670  rather  than  on  the 
property's  "highest  and  best  use"  value  of  $11,467,600.  Under  a  "highest  sndbest  us? 
valuation,  Buying  Tree  would  have  been  required  to  pay  the  State  a  tax  of  $186,008.92 
As  a  result  of  the  "country  club  use"  valuation,  however,  It  paid  only  $2J,,696.17  -  a  net 
tax  savings,  for  but  one  yenr,  of  $130,312.75.  *«•■»•»«  «n« 

6  We  recognize,  as  we  must,  that  the  recent  Supreme  Court  "state  action"  daetsian.  - 
eg-  Blum  v.  Yaretskv.  457  U.S.  [102  S.Ct  2777J  (1982)  -  appear  to undJrmrtthi 
vitality  of  older,  lower  court  "cases  that  have  st.uck  down  «  qJSSS  « 
unconstitutional  the  grant  of  a  tax  exemption  to  racially  discriminatory  private  or  social 
clubs  on  the  basis  of  a  very  Umlted  "state  action"  Inquiry.  See  Pitts  v.  Dmt.  of  RavanuV 
State  of  Wbeonsin,  333  FJSupp.  662  (E.D.  Wis.  1971);  McOfrtUn^omiKaTf^D^ 
448  [D.  D.C.  1972);  PaiRcnsteln  v.  Dupt.  of  Revenue;  state  of  Orego,..  3An  vn.^  m 
(D.  Ore.  1972),  appeal  dismissed  for  lack  of  jurisdiction.  409  U.S.  ImT  (xwai,  Cornauli 
y.  Benevolent  Protective  Order  of  Elks.  382  teuSSTTTi?.  H87  (D.  Conn.  1974),  Branson 
(continued) 
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519(e),  a  qualifying  country  club  receives  more  than  a  mere  tax 
advantage.  It  benefits  from  the  State's  constitutionally- 
enforceable  obligation  not  to  substantially  and  without 
Justification  impair  its  agreement  to  confer  that  tax  advantage 
and,  as  such,  it  receives  a  surrender  of  a  portion  of  the  state's 
sovereign  power  to  tax.  See  Opinion  No.  79-074  (December  14, 
1979)  (unpublished).  Cf.  Klmbal  1 -Tyler  v.  Baltimore  City,  214 
Md.  86,  97  (1957).  Even  the  General  Assembly  could  not,  without 
justification,  abrogate  such  agreements.  This  is  no  ordinary  tax 
break.  It  is  the  State  putting  its  entire  weight  behind  the 
purposes  and  policies  of,  and  the  terms  and  conditions  set  forth 
in,  519(e). 

Third,  as  the  Preamble  to  the  1965  Act  makes  clear,  the 
country  club  tax  preference  seeks  to  impose  a  "public  function"  - 
namely,  land  use  control  -  cn  the  recipients  of  the  tax  prefer- 
ence. This  functionp  which  Is  akin  to  the  zoning  power,  has  tra- 
ditionally and  exclusively  been  associated  with  the  powers  and 
prerogatives  of  government. 

Fourthp  we  think  It  obvious  that  a  "close  nexus"  exists 
between  the  regulatory  activities  of  the  State  and  the  sexually 
discriminatory  practices  of  a  single-sex  country  club.  This  is 
so  because  the  single-sex  country  club  can  obtain  Its  tax 
advantage  only  upon  a  State  determination  that  It  Is  In  fact 
discriminating  to  the  fullest  extent  possible.  When  a  state 
statute  that  promotes  a  state  program  of  open  space  preservation 
also  provides  a  special  exemption  from  a  state  tax  on  the  very 
condition  that  certain  discriminatory  practices  have  been 
certified  to  by  the  state's  attorney  general,  It  Is  the  State 
that'  is  acting.  That  the  statutory  scheme  commands  the  attorney 
general  to  Identify  and  endorse  discriminatory  practices  which 
the  State  constitution  expressly  forbids  to  the  State  Itself  - 
and    that    the    state    flsc    Is    employed    to    underwrite  these 


v.  Rutherford  Lodge  No.  547.  B.  &  P.  O.  of  Elks,  319  A.2d  80  (NJT^up.  ct  1974).  See 
also  Opinion  of  the  Attorney  General  for  StateTax  Commission,  State  of  Idaho  (FchTHI 
T973).  But  see  Eaton  v.  Qrubbs.  329  F.2d  710t  713  (4th  Cir.  1964)  (A  tax  exemption  by 
itself  may  notlmpose  upon  the  recipient  the  restrictions  of  the  Fourteenth  Amendment, 
but  msy  attain  significance  when  viewed  In  combination  with  other  attendant  state 
involvement.). 

We  do  note,  however,  that  In  Bob  Jones  University  v.  United  States,  U.S.  j  [103 
S.Ct.  2017,  20328  n.  24  (1983),  the  Supreme  Court  did  reserve  for  decision  tKe  Cue  of 
whether  the  denial  of  tax  exempt  status  to  racially  discriminatory  schools  was  required 
by  the  equal  protection  component  of  the  Fifth  Amendment.  Because  we  find  "state 
action1*  in  so  many  other  features  of  Si 9(e),  we  need  not  decide  whether  the  conferral  of 
a  tax  preference,  by  itself,  to  a  sexually  discriminatory  private  club  constitutes  "state 
action"  under  the  ERA. 
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practices7  -  are  ironies  that  only  serve  to  highlight  the  State's 
pervasive  participation  In  these  praetiees. 

...  -F,n?,,yL  ■*  tnt  ,orm«r  Attorney  General's  determination  in 
the  Burning  Tree  Country  Club  investigation  indicates,  519(e)(4) 
fosters  a  "symbiotic  relationship"  between  the  single-sex  club 
and  the  state.  Maryland  "profits"  not  only  from  the  open  space 
for  which  it  bargained  but,  uniquely  in  the  ease  of  a  single-sex 
club,  it  might  well  obtain  Its  full  share  of  that  open  space  only 
.because  the  club  discriminates  against  one  sex  or  another.  As 
expressed  in  the  1978  Determination  Letter  to  Burning  Tree 
Country  Club,  "Ctlhe  only  way  the  club  could  be  'operated*  to 
serve  $both    sexes"  would  be  by  cutting   into   the   elub's  open 


space. 


D.  Conclusion 

Under  Maryland's  Equal  Rights  Amendment,  once  state  action 
is  found  to  exist,  no  Justification  is  suffielently  eompelllng  to 
<  1977)  8  d,8Crlinlnat,0n*      Hi  »>nd   v.    Rand.    280  Md.  508 

On  the  basis  of  the  various  factors  described  above,  we  have 
no  doubt  that  state  action  exists  heret  a  single-sex  eountry  olub 
receiving  a  tax  preference  under  Article  81,  110(e)  violates  the 
ERA  when  It  excludes  the  opposite  sex  as  members  and  guest i;  ,nd 
the  State  violates   the  BRA  when,  pursuant   to  that  same  state 

ii!2£!«.l.t0B.wa"r^B'  •»do""'  «d  •>•»•»»•  -ch 


*  See  note  8  tJban. 

9  See  text  act  ompanying  note  1  above. 

9  We  have  recognised  an  exception  to  the  BRA  where  state  el  notifications  are  premised 
"I' «h*r«c,t«rlatl,C  unlK5  V* "!!«•  J»ii>  0»  Opinions  of  the  A  ttorney  Q.£-i  108 
(1980).  See  ato  Article  40B,  8W,  wfileh  exempts  irom  the  State  PubUc 
AcromrooditionsLaw  those  faeOities  "which  are  uniquely  private  and  personal  In  nature! 
designed  to  accommodate  only  a  particular  sex*.  We  do  not  believe  that  coif  and  "Itm 
attendant  pastimes"  (see  text  accompanying  note  1  above)  fit  that  description. 

*°  You  have  also  asked  whether  919(e)(4),  as  applied  to  the  discriminatory  praetiees  of  a 
stngle^ex  «°unt£  club,  violates  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment  to  the  United  States  Constitution.  Unlike  the  Maryland  BRA  the 
Fourteenth  Amendment  win  permit  sex  discrimination  under  certain  circumstances'.  Cf. 
Rostker  v.  Goldberg,  453  U.S.  87  (1981)  (upholding  male-only  draft  rWtoSatiSS 
However,  a  party  seeking  to  uphold  a  statute  or  practice  classifying  individuals  on  the 
basis  of  sex  and  challenged  under  the  Fourteenth  Amendment  must  carry  the  burden  of 
showing  an  "exceedingly  persuasive Justification"  for  the  elasslfieation.  Kirehbenr  v 
^enstra,  450  UA  455,  461  (1981)  (quoting  Personnel  AdmliustratorofMaST^S^ 
442  U.S.  256,  273  (1979)).  That  burden  b  met  only  by  showing  that  the Xitt^cS 
(continued) 
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How  ERA  Would  Change  Federal  Laws 

unac*rptahlr  In  Amrriian*  Se i  flhtt  c«nvlrli  Ihr  ERArrs  nut 
til  thrir  own  mouth*  In  ihr  virw  ol  thr  authors,  all  ihr  pro- 
piwrd  t'tuiii^rs  listed  in  Sri  BUu  arc  rardrd  tn  order  lo  achieve 
"the  rqualily  principle"  of  ERA 

\u  old  adage  warn*.  "Would  lhal  mine  enemy  had 
written  a  bonk  "  Wrll.  ihr  lop  ERA  lawyer*  wrote  one,  and 
ihcy've  provided  a  powerful  weapon  agaiml  ERA  Mere  li  a 
summary  ol  ihr  change*  demanded  b*  the  hook  Sri  Bta%  in 
thrl'S  (Wr  Alli|U4ttal(onibrl<iwarrdlrrilly(rumlhrbnuk 
and  arr  identified  t>v  page  numbers 

ERA  Changes  in  Employment 

Thr  box  hclow  show*  whal  changes  ERA  will  hrlng  In 
employ  mrnl 


I'Mpnm-tii*  m(  Ihr  Et|ual  Hif(tiK  Amendment  oftm  argue, 
\Nc  nril  ERA  lutausr  NOD  Ecderal  law*  discriminate  un 
Jin  mill  nt  *e*    f\m  n-porl  ciamme*lh<«r  WJOlaws  and  how 
KH\  would  ilungr  llrm  It  rrvrali  ho»  «wif  nation  would  he 
dratnalii  illv  changed  It  ERA  ever  became  pari  of  thr  V  8 

<  'on*t  notion 

Thr  source  ot  ihr  "NOD  la w»"  argumrnl  ii  a  2*1- page 
tmik  eimihil  Sri  Bias  In  the  V  S  Code  A  Report  of  the  I' S 
( immimmn  un  <  ml  Migrtls  iMihllshrd  In  April  1977  Thr  I  S 

<  i<iuim**ioii  iittt  ivd  Right*  i*  a  Eederal  agency  established  by 
i  migrru  l«  iiisestigaic  aiHl  study  di*crt  initiation  ami  make 
lepurt*  In  emigres* 

Sri  Hta\  in  the  I'S  (Wr  was  acluallv  wrlllrn  li>  Rolh 
Rader  t.imliorg  aiHl  Rrcmta  Eelgcn-Easteau  iwbn  were  paid 
with  lai  bind*  undrr  Contrail  No  CRJAKOlO)  (ilmhurg  Ii 
one  of  ilw  I  wo  most  widely  quoted  pro- ERA  lawvrri  Her 
naini'  appear*  .it  nor  of  Ihr  femiiittl  lawyrr*  in  most  ol  Uh- 
gi'mht  ravr^  lli.il  ha*c  reached  ihr  Supreme  <  Utut I  to  Ihr  last 
dit  ade  \l  Ihr  llmr  Sri  Hia%  was  wrlllrn.  she  was  a  prnle**or 
nt  law  al  <  .nlmiihi a  Ijiw  School  and  used  I  be  assistance  of  IS 
I  olmnhia  Uw  StlitNil  *lndeul*  In  I9W>.  Prrsidrnl  Jimmy 
Curler  apimtnlcd  Clmburg  lo  ihr  wn*t*\  highest  roml  in  our 
rotmlrv.  Ihr  I'S  Court  ol  Appeals  Un  Ihr  District  of  Col- 
umbia Ecigcn  Easlcan  was  a  dtrrrlor  of  Ihr  Women  i  Rlghl* 
Hmietl  for  I  he  ^merirait  Civil  Lihrrto^  tnlnn.  and  hat  ap- 
prarrd  in  TV  mtwork  ami  other  drbalrs  on  ERA  wllh  Phyllis 
VhlatK 

I  Inis.  Sri  Hm%  in  f/w  I  S  Cttde  u  a  gond  lndr«  In  whal 
rM\  would  do  ll  wj<t  written  hy  the  I  wo  top  ERA  at-tlvtit 
fimale  law%«  tv  il  wat  puhliUied  h>  (lie  I'  S  Cnmmlulnn  nn 

<  iv il  Right*,  ami  H  was  (muled  by  the  Eederal  Government 
during  ihc  (.arter  Atlmmislralion 

Sei  Hitfs  in  the  V  S  (  tnle  wa*  wnllrii  and  published  In 
iirdn  In  idenlil*  all  the  Enteral  law*  thai  diw  rlmlnale  against 
women,  and  lo  reeommrnd  ihe  *pe<-itlr  rhanges  demanded  by 
Ihe  women  *  lib  movement  in  order  lo  eliminate  "set  bias" 
and  lotiinlofin  lo  Ihenpiahlv  prim  Iple"  ot  ERA  ip  Ml)  Sri 
Bm  tn  the  VS  i'ude  make  .1  elrar  that,  if  ERA  werr  rvrr 
added  lo  the  Constitution.  ERA  would  ammtpllsh  all  their 
change*  in  one  stroke  Sri  Bias  In  ihe  V  N  Code  aim  makes  it 
clear  that  ERA  ai-tlvisl*  are  tr)  ig  tt.  acrnmpllsh  the  same 
rp*ult*  bv  i-hanging  Ee«leral  *tatnlei  The  ERAer^  are  con- 
*laullv  |irev*uruig  the  President  ami  ( ^ingrets  tn  eliminate  alt 
the  law*  thai  disi-riminaie  on  arriHiul  of  te\ 

Sri  Hta*  in  the  I'S  Code  t*.  thrrrfnrr  a  handliook  to 
or"*!'  Mhut  the  ERA  will  do  and  whal  ihr  ERArr*  want  Thr 
tNtitk  proves  lhal  Ihe  legal « iMisequrnmnl  ERA  and  ihe  torlal 
and  poll  l  Ira  I  goals  of  the  ERArrs  are  radical.  Irrational,  and 


That  *  right.  NOTHING'  Sri  Hlc*  In  the  VS  Cade  provrs 
llial  ERA  will  do  atnnlulely  nolhiiig  In  employment!  Sri  Bias 
in  the  I'S  Code  rxplndes  all  thr  phony  argumenls  made  by 
Ihr  ERArrt  about  the  Job  dlsirlmln  illvn  and  " 

Sri  Bias  tries  In  c  laim  thai  two  Erderal  laws  dlscrlminalr 
on  sri  In  rmploymrnt  —  and  tioth  claims  arr  wmpletely  false 
Sri  Bias  laM>  claims  thai  thrre  Is  a  "sri  agr  differentia)  in 
4)  L'SC  *:V»  selling  a  minimum  agrol  16  (or  hoys  and  tHfnr 
girls  employ rd  liv  public  contractor*  "  <p  217)  The  (act  Ii  lhal 
the  age  was  equalized  (or  hoys  and  girls  in  1968  Sri  Sua 
falsely  claims  lhal  women  are  prohibited  frnm  working  In  coal 
mines  (p  217)  Thr  (act  Is  lhal  morr  than  3,000  women  are 
coal  miner*  Unlay 

ERA  Changes  in  the  Military 

I,  Women  must  be  dratted  when  men  are  dratted. 
"Supporters  of  thr  equal  rights  principle  firmly  rejeel  draft  nr 
combat  exemption  for  women,  as  Congress  did  when  It  re- 
fused to  qualify  the  Equal  Rights  Amendment  by  incorpo- 
rating any  military  srrvlcr  exemption  The  equal  rlgtils 
principle  implies  lhal  women  must  be  stih^ecl  tn  the  draft  If 
men  are.  lhal  military  assignments  must  be  made  on  ihe  basis 
of  Individual  capacity  rather  than  sex  "  <p  218) 

"Equal  rights  and  res|ionsibtlilies  (ot  mm  ami  wnmrn  Implies 
lhal  women  must  be  subject  In  tlrafl  registration  It  men  are 
( !ongre\*lnnal  debate  on  the  Equal  Rights  Amendment  points 
clearly  to  an  understanding  nf  this  effect  on  the  Amendment." 
(p  202) 
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t  Women  must  be  assigned  to  military  combat  duty. 

I'ntll  the  combat  delusion  lor  women  is  eliminated,  women 
who  choose  to  pursue  a  career  in  the  military  will  coot  I  no*  to 
he  held  bark  hy  restrictions  unrelated  to  their  individual 
abilities  Implr mentation  of  the  equal  rights  principle  requires 
a  unitars  ivstetn  of  appointment,  assignment,  promotion 
di«  hargc.  and  tetiremeiit.  a  system  I  hat  cannot  he  founded  on 
a  combat  ei  elusion  for  women  '  (p  261 

I  Aflirmative  action  mutt  be  applied  to  equalize  the 
number  of  men  and  women  in  the  armed  services. 

'The  need  fot  affirmative  action  and  fot  transition  measures 
u  purtn  ularlv  slron*  in  the  undefined  icrvires "  (p  2  IS) 

4.  We  mtiat  recruit  an  equal  number  of  women  into  the 
military  academic*. 

Hec  ause  entrance  to  the  academies  enables  a  person  to  obtain 
Ihe  edocalitm  necessary  for  idltrer  status  and  advancement 
opportunities,  thr  equal  rights  principle  mandates  equal  access 
to  the  academic*  "  (p  271 

KKA  Changes  in  the  Family 

I.  The  traditional  family  concept  nf  husband  as  bread* 
winner  and  wife  as  home  maker  must  be  eliminated. 

(  ongreu  and  Ihe  President  should  direct  their  attention  to 
ihe  (tHM  eiH  that  pervade*  the  Code  that  the  adult  world  is 
(ami  should  lie)  divided  inlo  two  classes  —  independent  men. 
whine  Military  responsibility  is  to  win  bread  for  a  family  and 
dependent  women,  whose  primary  responsibility  is  to  care  for 
children  ami  household  This  concept  must  be  eliminated 
from  the  naif  if  it  is  tn  reflect  the  equality  principle  "  (p  206) 

"  It  is  a  pirnr  recommeiHlation  of  tills  rennet  that  all  legislation 
based  on  the  bread  winning,  husband  —  dependent,  home* 
making  wife  pattern  he  iccasl  using  precise  functional  de- 
scription in  lieu  of  gross  gender  classification  "  (p  212) 

"A  scheme  built  upon  the  hreadw inning  husband  (ami)  de- 
pendent hnmemaking  wife  concept  inevitably  treats  Ihe 
woman's  efforts  or  aspirations  in  the  economic  sector  as  less 
important  than  the  man's "  (p  200) 

1  The  Federal  Government  must  provide  comprehensive 
government  child-care. 

"The  increasingly  common  twu-earftpr  family  pattern  should 
impel  development  of  ■  comprehensive  program  of 
government  supported  child  care  "  <p  214) 

1  Use  right  to  determine  the  family  residence  must  be 
liken  away  from  the  husband. 

Title  43  provisions  on  homestead  rights  of  married  rnuples 
are  premised  on  the  assumption  I  hat  a  husband  is  authorized 
In  determine  the  family  's  residence  This  husband's  prerog- 
ative is  iibsolete  '  (p  214) 

4.  Homestead  law  must  give  twice  as  much  benefit  to  a 
married  couple  who  live  separate  and  apart  from  each 
other  as  to  a  husband  and  wife  who  live  together. 

"Married « miples  who  <  home  to  live  together  wiaild  he  able  to 
enter  uptiii  oolv  one  tract  al  a  tinir  '  (p  173) 

"triples  willing  to  live  apait  could  make  enlry  on  two  tracts  " 
(p  176) 


5.  No-fault  divorce  must  be  adopted  nationally 

"Ckiruidi  ratlonshoukl  be  given  to  revision  of  Iftl'SC  0101 
(ft)  to  reflect  the  trend  toward  no-fault  divorce  "  (p  150) 

"Retention  of  a  fault  concept  in  provisions  referring  tn  sepa- 
ration is  questionable  in  light  of  the  trend  away  from  fault 
determinations  in  Ihe  dissolution  of  marriages  "  (pp  214  215) 

6.  The  government  must  provide  "paternity"  leave  for 
chlldrearlng  as  well  as  maternity  leave. 

"A  provision  of  Title  211  (0904)  authorizes  'maternity'  leave 
To  the  rslent  thai  leave  is  authorized  lor  childrearing  as  dts- 
tingui  bed  from  chitdhcaring.  fathers  as  well  as  mothers 
should  be  eligible  "  (p  21ft) 

"In  government  schools  overseas,  leave  may  be  taken  hy-  a 
teacher  for  maternity'  purposes  Roth  male  ami  female 
teachers  may  wish  to  take  'parental'  leave  tu  care  for  their 
infant  children,  and  there  is  no  justification  for  limiting  such 
leave  to  female  teachers  "  (pp  106-107) 

7.  The  role  of  motherhood  must  be  restricted  to  the  very 
few  months  in  which  a  woman  is  pregnant  and  nursing 
her  baby.  Mothers  are  not  entitled  to  any  special  benefits 
or  protections  for  motherhood  responsibilities  beyond 
that. 

"The  references  are  to  maternal'  health  or  welfare  and 
mothers'  Those  terms  would  he  appropriately  descriptive 
only  if  the  programs  invnlved  were  confined  to  care  for 
pregnant  women  altd  tactating  mothers. "  (p  212) 

9.  The  law  must  not  assume  that  a  woman  tabes  her 
husband's  name  upon  remarriage. 

"ftH  USC  #1020  prohibits  delivery  of  benefit  checks  tn 
'widows'  (of  veterans)  whom  the  postal  employee  believes  to 
have  remarried,  'unless  the  mail  is  addressed  lo  such  widow  in 
the  name  she  has  acquired  hv  her  remarriage  '  As  written,  the 
provision  implies  that  women  automatically  acquire  a  new 
name  siimo  remarriage,  an  implication  inconsistent  with 
current  law  and  the  equality  principle  "  (p  156) 

KRA  Changes  in  Moral  Standards 

1.  The  age  nf  consent  for  seaual  acts  must  be  reduced  to  IS 
years  old. 

"Eliminate  the  phra»  'carnal  knowledge  of  any  female,  not 
his  wife  who  has  not  attained  the  age  nf  16  years'  and  sub- 
stitute a  Federal,  serneotral  definition  of  the  offense  .  A 
person  is  guilty  of  un  offense  if  he  engages  in  a  sexual  act  with 
another  person,  not  his  spouse,  and  the  other  person  is.  in 
fact,  less  than  12  years  old  "  (p  102) 

8.  Bigamists  must  have  special  privileges  that  other  felons 
don't  have. 

"This  section  restricts  certain  rights,  including  the  right  tn  vote 
or  hold  office,  of  bigamists,  persons  'cohabiting  wilh  more 
than  one  woman.'  and  women  cohabiting  with  a  higamist 
Apart  from  the  mate/female  differentials.  Ihr  provision  is  of 
queslionahle  constitutionals  since  it  appears  In  encroach 
impermissibly  upon  private  relationships  '  (pp  195-196) 

1.  frostitutitn  must  be  legalized!  it  is  not  sufficient  to 
change  the  law  to  sei-neutral  language. 

"Prostitution  proscriptions  are  ruhfect  to  several  constitutional 
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Jlltl  |m.!h  i  nl  lies  Hulls  I'ltntlTf Itftlll  J\  J  l  (iriWMMIill  A*  I  between 

adW*s  i%  arguahls  wilhin  the  £i>im*  nl  privais  prnteeted  l>> 
irteul  innstitutiuiial  dmsiuus  "  ip  97) 

'Retaining  |»imt Milium  hmiitevs  as  a  eritne  in  a  criminal  ii*le 
i\  m|h'Ii  lit  deiulf  Reliable  slmhes  uhIh  ate  that  prostitution  is 
iml  .1  inapn  Litlitt  in  ihe  spiead  nl  venereal  disease,  anil  thai 
|H<i%tMiilHMi  pliss  a  sIimII  ami  <le<  luting  rule  ft •  organised 

<  ff HIM'  n|M-|jlll>l(\     -p  'r|l 

I  niiriil  pmsismiis  dealing  with  statutmv  tape  ia|n-  a  In  I 
pinslilulmn  air  tliu  niiiiiMliirx  mi  their  lair  I'heir  it  j 
gmwmg  iuiiiiii.il  movement  in  nininrmiing  nmpialdied  dr 
i  llOilliah/atinti  |"t  plintltiihnii  ami  the  pmvlllutino  lmtnievs| 
as  •annul  |mlu%  implementing  eipial  lights  ami  individual 
pn\<n%  prmi  iple>    ipp  ^15  2 IH> 

J  I  he  Mann  \tl  must  he  repealed;  women  should  not  be 
pfolrtlrd  Irum  "bad"  men. 

I  he  Mann  Vl  |irtiliflnl%  f  lie  If  jci\|Mirt  jlmit  nl  women  and 
gills  ba  pinslilulmn  detain  hers  m  ans  nthf*r  minimal  pm 
jmsr  This  language  vslmli  is  nut  mnfinrd  to  illegal  a*  Is  lull 
cm  nui|usse\  ininmral  minimi  as  well,  appeals  dm  hrnad  ami 
sague  tn  thr  |niiiiI  ssheie  i.iir  lint  lie  n|  the  arils  its  prtiM  rthfil 
is  hanils  stipplieil  The  ail  |»»vs  ihe  invasion  nl  pitsai  s 
issue  in  an  ai  nle  lorill  The  Maim  \et  alsim  nHeinlve  lierause 
nl  till*  image  "t  women  il  |H'i|ietiiales  ll  Hat  meaiil  In 
|>|i4i f  l  ii.iin  the  sillailiiiiis  interstate  and  international  ttallli 
in  uioiii'ii  uhI  Kids  iIuim  Miiim-n  and  girl*  wlm  tl  given  a 
I  ni  >  ham e  vsmiIiI  in  all  imiiiau  pmhalnhls  ha- c  U-co  good 
wises  and  uinlheis  and  usclul  iiti/eus  \\  the  eunrls  eon 
sisli-nils  |i|im  l.inm-il  the  ait  vsas  meant  In  pmleet  weal 
women  lrmn  had  men     <  pp  4H  U) 

5.  Rape  laws  must  he  rewritten  in  sex-neutral  language. 

\  «  s  nenlral  ileliiulnui  nl  ia|ie  should  he  aildeil  inTtllc  IS 
nl  Title  lOaitd  fflriird  In  llimMghniil  (m  the  definition  nl  lite 
nlfrnsr    ip  lull 

<  nl  rent  provisions  dealiux  with  slatutorv  rape,  ia|ie,  and 
prostitution  aie  dtsi  iinnnatuis  nn  then  lair  "  ip  215) 

ft.  Prisons  and  reformatories  muil  he  sex -Integra  ted. 

II  Ihr  grand  design  nl  sin  It  institutions  is  In  prepare  inmates 
Inr  return  In  the  Minimum! v  as  persons  equipped  tn  benefit 
(mm  4ml  Mihtnhtitr  to  nsil  sihicIv  then  prrprtualtnn  nl 
single  set  inslilulioiiv  du-uld  lie  rcteiled      IS  V  SC.  <MOH2, 

rue  ring  ihe  Minnies  f  iencral  In  inmmit  tnuvietrd  nlli'mlris 
in  availahlr  suitable,  and  appropriate'  institutions,  is  mH  ses 
ilm  rtitiinalni  v  nn  its  (air  ll  should  not  he  applied,  ai  it  now 
is.  to  ift'ruut  ronsnlr  ration  nl  a  permit  !  gender  as  a  factor 
nuking  a  |  utn  ular  institution  appropriate  ot  stnlablr  Inr  lhat 
person  '  ip  KM) 

t.hangi-  Ihe  name  and  eliminate  Ihe  single  sei  character  nl 
Hie  National  Training  School  lor  Ross  (Change  the  rume 
and  eliminate  the  single  sex  character  nl  the  Fedrtal  R -for- 
malins lot  Women  as  part  of  thr  larger  reorganization  nl  the 
Federal  eortectmnal  syslem  neceuilated  hy  the  equal  rtfthh 
priiniple    <p  105) 

7  In  Ihe  merchant  marine,  provision*  lor  pataeng*r 
aiTommodatinns  muil  be  sei  neulrallred,  and  women 
may  nnt  have  more  bathfoomi  than  men. 

"46  I  St  tt\\2  establishes  dillrrrnt  regulatit.ns  Inr  male  and 
Irmale  ncrupanrv  of  dniihle  beithi.  confines  male  passenger* 


vstllmul  vstsrs  In  ihr  TureiMtl'  nf  thr  srsvl.  and  vegregales 
iniiujiinil  females  tit  a  separate  ami  ehmil  nitn|>ailitiriil  4h 
(  SC.  0CVI  reipiirn  piitsistmi  nf  a  ballirmult  Inr  every  MM) 
malr  passengers  for  ihi-ir  eselustse  use  and  one  lor  every  Mt 
Irmale  (mvst^igeri  Inr  the  eu  lusive  use  nl  leuialei  and  young 
t-hildteii  "  (p  190) 

ib  [  Si  '.  WI.V2  might  Ire  ehanged  In  allow  ilnruSle  otnrpam  v 
lis  Ivso  '((iiivi'iiting  adults  "  Hen|iiiremeiits  Inr  sr|taralr 
balhnmtn  laitlilns  slipulalnl  tit  Srttiou  IV)  should  Ire  re 
laiueil  Iml  n|iiall/ti|  vi  llut  I  he  ratio  nf  pervim  to  lat-ihls  is 
ti« *t  sri  iletrrinmeil  "  <p  192) 

KHA  OliaiiKt-s  in  Kilucutidii 

1.  Single-iet  schools  and  colleges,  and  iingle<«ei  trhuol  and 
college  aclivitiei  muil  be  «ei> integrated, 

"The  npial  rights  pitmiplr  looks  lowanl  a  vsorld  in  sshtrlt 
men  and  •Aumrn  lunciuui  as  full  ami  equal  pattners.  svilh 
artilnial  harrien  lenmvetl  ami  uppmluntls  unalleetrd  bv  a 
liersoiis  gender  Pre|uraliou  Inr  itieh  a  vs.irld  irf purrs  elrirr 
ili.iliini  ul  srs  separation  in  all  puhlle  institutions  where  edu- 
cation and  training  mtiir  "  (p  101) 

2.  All  hoyi'  a  id  all-girls'  organizations  must  he  set 
integrated  because  separate-hul-equal  urganl«alions 
perpetuate  stereotyped  tei  roles. 

"S4N  telli>s  established  bs  Ciiligrctt  In  aid  ami  rtlucatr  sontig 
people  on  theli  way  lo  aditlthund  dmuld  hr  grated  Inward  a 
wurld  in  wlneh  npial  npporlunils  Inr  men  and  wnntrn  is  a 
liimlanirittal  principle  In  some  caw*.  V|iarate  elnbs  nmler 
niH'  umbrella  unit  mighl  lie  a  suitahle  solnturu.  at  leait  Inr  a 
liamiltnn  iierind  In  other  rate*,  ihe  educational  purpose 
would  be  served  best  bs  immediately  rttrnding  membership 
In  both  sexes  in  a  single  nrganltatinn  "  (pp  219-220) 

%  f  raternities  and  sororities  must  be  ie»-intf  graled, 
"Heplaee  iitllrgr  fralrrnity  urn  I  sorority  chapters  with  'social 
vjniriles  "  (p  189) 

4.  Thr  Boy  Scouts,  the  Ctrl  Scouts,  and  other 
cnngrestlonallychartered  youth  nrgani  cat  Ions,  must 
change  their  names  and  their  purposes  and  become 
set  Integra  led. 

"Sis  ntganl/atiuns.  which  reslricl  membership  In  one  sex. 
furnish  educatlntul.  financial,  social  and  other  assistance  In 
their  young  membeis  These  include  llie  Buy  Scnuls  (3tt  V  S  C. 

#21  -29).  the  c;irl  Scouts  <36  V  S  C  ##31  34. 3f>.  39),  Future 
Farmers  uf  America  .  Buys"  C;bibs  nl  America  .  Rig 
Hruthrrs  n|  America  .  and  thr  Naval  Sea  <  latlels  (oirp  The 
lios  Smuts  and  Girl  Ssouts,  while  ostensibly  providing 
se|wratr  but  etiual"  benefits  to  both  sexes,  perpetuate  stereo- 
typed sex  rnles  tn  ihe  eilent  that  they  carry  nut 
congressiunally  mandated  purposes  ToUSC  ff23  defines  the 
purpose  nl  the  IViy  Scouts  as  the  prnntotinn  of  '  ihe  ability  nf 
boys  tn  do  things  for  themselves  and  others,  tn  train  them  in 
icnulcralt.  ana  In  teach  them  patrintism.  courage,  self- 
reliance,  and  kindred  virtues  *  Tbe  purpose  nl  the  Cilrl 
Scutits.  on  the  other  hand,  is  '  lo  promote  the  qualities  nl 
trulh.  loyalty,  helpfulness,  friendliness,  cuurtesy.  putity, 
kindness.  naVdlence.  cheerfulness,  thrtltiness,  and  kindred 
virtues  among  girls,  as  a  preparation  for  their  respnmlhilities 
in  the  home  and  Inf  service  to  the  community  (36  U  S.C 
fl33)"(pp  145  146) 

"(hganiuitions  that  bestow  material  benefits  on  their  mem- 
hen  should  consider  a  name  change  to  reflect  extension  ol 
membership  tn  both  sexes    land|  should  be  revised  tj  con- 
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lnrni  In  these  i  lunms  t  ongrc^s  slumltl  lefuse  to  t  n-atc  sin  h 
srx  segregated  organ  itatma*  in  Ihr  luliire  Heview  nf  tbe 
pur|n«a*s  and  artisitm  >l  jII  these  clubs  should  I*  undertaken 
In  iliteiiniiic  whether  tbr*  perpetuate  wvMde  stercoltprs" 
<|>|i  ItT  ltH< 

5.  Hir  4-11  Ross  and  (.*rU(  luhi  musl  he  sea -integrated  into 

4-11  totith  Mubv 
*<  lunne  ifi  th*-  pro|»r  name  I  H  floss  and  (orM  Inns'  ditniid 
n  Hit  1 1 1  *iim  tlu  Id  I  inii  nf  llu-  ,  lul«  iii  ■•liimiutf  mi  tegrcga'tcii 
i'K    I  II  louthl  hiln  '  ip  |  IS) 

ft  Mrn  and  women  should  be  required  tn  salute  the  flag  in 
the  n»ine  way 

Ihllcicmes  |ln  twet  n  nun  jimI  *oiiicii|  in  tlie  aut'iori/cd 
method  i»l  wilutiiipt  I  be  llag  should  !*•  eliminated  in  *  V  S  ( . 
#177    ip  MHi 

KRA  (luiitgcs  iit  Social  Security 

llu-  S«n  ial  Nr<  unit  teHnm  iii  Sex  Hun  m  iftrl'.S  (.VwV 
ii  ln>|rlf^tl%  mil  of  iLlc  ||  lus  Kith  ohsoletrd  hy  Supreme 
I  ourl  illusions  and  %t^tnlcir«  changes  by  Congress  There  n 
nit  sei  iliv  hnnnation  m  Wial  Security  today  The  working 
woman  »iH»n  the  same  benefit  a*  ihe  working  man  T' 
dependent  husband  teiciyr*  thr  *amr  hem  In  .is  tht 
ilc|icndenl  wile  ERA  should  have  no  clfnl  on  Hociul  Seen- 
ntv 

KRA  Changes  in  l.iiiigtiu»;i» 

i  I  In*  overwhelming  mapiril*  •><  ihr  WW  Federal  laws 
(hat  allcgidlt  do*  inornate  im  a<  ioiiiiI  ia?  sex  inrrrls  involve 
llw  use  m|  soi  ailed  sexist'  wiinh  which  the  FHAetx  arr 
trving  to  <  elisor  mil  of  ihe  English  language  Almul  73U  imjI  id 
the  Hlli  nation  in  Federal  law*  demanded  by  the  ERAersare 
rulu-ulou*  semanlii  changes  Hrrr  it  a  partial  list  ol  the  *pe- 
idle  word*  which  Vi  Hiu*  in  the  tf  S  Code  wants  censored 
out  nl  the  f  ederal  law*  I  I n*  following  is  a  III!  id  specilic 
ritninmeiHlrtl  word  i  lunges  (pp  15  Mi.  52  5>'l) 
Worth  Tn  Be  Removed 

manuiadr 
man.  woman 
mankind 
manpower 
husband,  wile 
mother,  lathi'r 
sister.  hri4her 
rntryman 
serviceman 
midshipman 
longshotemcn 
r  hail  man 
pint  master 
pl.niN  litt ht^man 
w.Jrhnian 
lineman 
new  d*  >v 
Initinettriian 
salesman 

dnlirt  nl  watnamhip 
"tn  man"  (a  *ewl) 
she.  her  (reference  tn  ship) 
he  or  the 
her  or  him 
her*  nr  hi* 


Word*  To  we  Substituted 

arlilitial 
irrMin.  human 
humauitv 
human  restames 


'ihllng 
enlrrer 

serviiTinember 
mid*hlppennn 
arvetkaes 

f-hairiiervm.  (he  chair 
pratfillice  dlreclnr 
plai  n  v  b  A  hespe  ruin 
watrhpermn 

line  installer,  line  maintainer 
newsrarrier 
hu*itiev|iersnn 
saleipervm 

nautical  nr  se'alarmit  duties 
In  stall 
it.  its 
he  .'she 
Iter .'  him 
her* 

2  In  aw* her  pleee  u|  nonsense.  Set  BUu  demands  that 
( '4m%re»  <  irate  a  female  anti  litter  symbol  to  match  "Johnny 
Horizon  " 


\  hirllwi  iiiiMarianlrd  inale  rrliretHc  ri'ifnlales  use 
u(  the  lolimi*  llon/iiu'  ant i  litter  *>mlml  Till*  wi 
*lrritilv|ie  of  IIh*  niildmir*|ierMin  and  prutnlnr  ol  ihr 
<'ii*iroiiui<'til  should  lie  *iippleuii'tiinl  wflh  a  lemale 
liKure  proniotiiiK  ihr  same  tallies  The  two  figures  *hould 
In*  depu  ted  a*  perwins  ol  etpial  slreiiKlh  of  thara-  'er. 
duplasinK  eipial  famiharil>  and  t-iuurrn  ttilli  Ihe  tei\am 
ol  our  nniiilr*    ip  UK)) 

\  On  Ihe  olli<  r  IuihI  Sri  Hun  *ho*s*  Us  h*|im'ri\>  h* 
deinaiidiiiK  that  the  "Women'*  Bureau"  ih  the  t  S  llepail 
ineiitof  Labor  lie  conlinunl  Although  Ihr  anlhm*  adnnl  that 
thi*  it  "iria|ipropnate. "  (it  n  i4iviinisIv  disi'rnnuiatury). 
lhe\  siiuplv  drinatid  it  anyway 

I  he  Wonieii  *  Hiireau  is    a  nrtessarv  and  projrr  ollUe 

Inr  srmre  durinif  a  trarnllion  \n't%mi  until  the  npial 

rights  iirmciplr  i*  realized  "  (p  221) 

What  Sex  Bias  Proves 

A  Imidamrnlal  error  m  Set  Rids  i*  it*  statement  that  "The 
(aimtitiiliiin.  which  provides  ihr  Iraniewoik  foi  the  Ameriran 
legal  system,  wa*  (trailed  Using  the  generic  term  "man  "  (p  2) 
The  authors  apparently  didn't  bother  In  read  the  I'S  (am- 
*tiliilnMi  H  thry  had.  they  would  have  luuml  that  Ihe  word 
"man"  din's  mil  appear  in  it  (cs<C|>t  in  a  mvlongrr-u|icrahvr 
srilion  nf  tbr  Uln  Amendment,  which  h  not  In  elfrcl  ihiw 
and  wa*  mil  in  elfrcl  whrn  Ihe  (aiiulllulioii  was  "drafted") 
The  l1  S  (^institution  is  tbr  most  beautiful  srs  iH'iilral  docu- 
nirnt  ll  exclusively  use*  sex-neutral  words  such  as  person, 
cili/en,  resident,  inhabitant.  President,  Vice-President,  Sena- 
tor, Krpresentativi',  elector,  Ambassador,  and  minister,  so  lhat 
women  enjny  every  constitutional  right  that  mrn  enjoy  —  and 
always  have 

Out  nf  ihr  "WO  laws"  that  allegrdly  discriminate  nil 
account  of  sex,  a  half  dnjten  changes  might  be  worth  making 
.Set  RIM*  mod  constructive  prnpmal  is  tn  extend  Secret  Service 

fimtrclinn  In  the  widnwer  nf  a  future  female  Presidenl  just 
ike  the  protection  now  given  to  the  widows  of  our  male 
President*  (p  90)  Hut  for  lhat.  we  hardly  need  a  constitutional 
amendment  or  a  radical  revision  of  Fedrral  laws! 

Set  Aut  In  the  VS.  Code  is  devastating  to  the  KRA 
tause  It  proves  lhat  ihe  "npiality  principle"  nl  the  Krpial 
Right)  Amendment  will  bring  about  more  rxtreniist  results 
than  anyone  has  yet  imagined  Sex  AfcM  prnves  that  KRA  is 
extremist  in  Its  anti-family  objectives  and  extremist  in  its 
trivial  nonsense  Sex  Bias  proves  thai  ERA  is  extremist  in  its 
assault  on  our  mural  standards  and  extremist  in  its  attack  on 
ihe  combat  rlfect  /eneu  of  our  armed  services 

Above  all,  Sr  BUu  proves  how  the  leading  lawyers  ol 
KBA  movement  intend  |n  use  the  "equality  principle"  of  ERA 
to  bring  about  vast  changes  in  our  legal,  political,  social,  and 
educational  structures  -  and  that  they  ire  working  hard  with 
our  tax  ilnllars  to  do  it  either  by  cnnslitutiuitil  mandate  or  hy 
legislative  changes  or  by  judicial  activism. 

Finally,  Set  BUu  in  ihe  I'S  Code  proves  conclusively 
that  (a)  there  are  NO  laws  that  discriminate  against  wnnien. 
and  that  (b)  all  claims  that  ERA  will  help  women  in  regard  tn 
fobs  or  emplnvmenl  are  false  and  fraudulent 
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RELIGION 

A  Religion  Resolutions 

1 .  Oitcrimirwtion  on  the  bttii  ofmit  contrary  to  est  om  prions  of  Church  teaching  end  lews,  end  Ihet  it  tt 
mi  tht  very  best  interests  of  humanity  to  oppose  religious  teaching  and  Itwi  which  impose  such  discrimina- 
tion. (No*.  1867) 

2.  Because     veering  of  a  haad  cowing  by  woman  at  religious  ser vices  is  a  Symbol  of  subjection  within 
many  chuchas  NOW  r •commands  that  all  chaptars  undtrtaka  an  affort  to  heve  a4!  woman  participate  in 
a  "national  unveiling"  by  striding  I  hair  hoedcovtrfngs  to  tha  task  fores  chairman.  At  tha  Spring  matting 
of  tht  task  forct  of  woman  and  religion,  these  vails  will  bt  publicly  burnad  to  protest  tht  second  class 
status  of  woman  in  all  enurefwt.  (Dec..  I960! 

2.  S,  net  church  bod  its  htvt  eontribuiad  to  tha  dtwjtopmtnt  of  conctpts  which  aneour  agt  distrimination 
against  woman  and  htvt  faithfully  rtflactad  thtst  idtas  in  thair  own  practices,  and  tinea  tht  National  Council 
of  Churches  rtprastnts  such  a  larga  coalition  of  churchtt,  wt  urgt  f  ha  NCC  to: 

a.  Challangt  and  *slst  church  bodias  to  rtthink  and  rattata  thtologictl  conctpts  which  contribute  to  a 
falst  vl«*w  of  woman. 

b.  Give  suongtr  latdtrship  to  afforu  to  eliminate  discrimination  agaimt  woman  In  society  and  in  tha 
Ufa  of  ths  church. 

c  Taka  tha  stad  in  uniting  woman  of  all  denominations  and  religious  groups  to  work  togtthar  to  support 

efforts  fo  rtcognita  tht  right  of  woman  to  bt  ordaintd  in  religious  bodias  where  that  right  is  still  denied, 
d  "lace  tha  issue  of  discrimination  against  women  and  its  relationship  to  the  work  of  tha  NCC  on  the 

egendt  of  its  general  board,  Its  divisions  and  thair  Oe Diriment*, 
e.  Develop  personnel  policies  and  practioas  that  will  achieve  e  more  adequate  represents! km  of  women 

at  all  levels  uf  tha  eeecutrve  staff  of  tha  National  Council  of  Churches  and  its  affiliated  churchtt. 
f  Ensure  that  woman  are  included  in  significant  numbers  among  tha  planners,  leaders,  speaker s  end 
participants  in  all  NCO sponsored  conferences.  (Mar..  .V70| 
4  We  decry  the  outdated,  btetent  discrimination  d  it  played  by  the  Roman  Catholic  Church  recently  in  refusing 
to  accept  the  credentials  of  tht  woman  eppointad  to  "  ^present  tht  West  German  government  tt  tht  Vetican. 
(Mar .  1970) 

/ 
I 

6  K>  right  of  tha  enlevement  of  body  end  mind  which  tht  church  historically  has  imposed  on  women,  we 
djemand  that  the  teminariH: 

a  immediately  stop  end  repudiate  their  propagation  of  sexist,  male  supremacist  doctrine, 

b  initiate  women's  studies  courses  which  cut  through  tht  traditional  male,  raligious  mythology  to 

en  pot*  church  end  other  sociel  forces  denying  women  their  basic  human  dignity, 
c  actively  recruit,  employ  end  justly  promote  women  theologiens  end  othet  steff  in  ell  departments, 
d  actively  recruit,  enroll,  financially  aid  and  seek  equel  placement  for  woman  theological  ttu^  ntt. 
(Mar ,  19701 

6.  We  demand  that  the  churches  desexigrete  help- wen  ted  ads  in  their  own  publications. 

f  We  demand  that  Title  VI I  of  the  1 964  Civil  Rights  Act  bt  emended  to  that  religious  groups  no  longer  have 

leget  sanction  to  discriminate  on  the  basis  of  sen.  (Mar..  1070) 
I.  NOW  will  challenge  tha  tax  exempt  status  nf  tht  Catholic  Church  since  it  is  lobbying  egtintt  abortion  law 

repeal  (Apr .  I97t) 


817 


812 


813 


THE  ERA  IN  DEBATE  — 
WHAT  CAN  IT  MEAN  FOR 
CHURCH  LAW? 


Rev.  Msgr.  Anthony  J.  Bevila^qua,  J.C.D.,  M.A.,  J.D.f 


****** 


X.  Roman  Catholic  Church  Legislation  and 
Ministry  and  the  ERA 

In  discussing  the  impact  of  the  ERA  on  Church  legislation  and  minis- 
try, two  major  issues  should  be  considered: 

1.  What  effect  would  the  passage  of  the  ERA  have  upon  the  policy 
and  scttvittes  of  the  Cstholic  Church? 

2.  What  would  be  the  effect  of  the  Amendment  on  the  Church's 


*  Adjunct  Assistant  Professor  of  Uw,  St.  John1!  Univaralty  School  of  Law;  J  C  D.,  Gregorian 
Univenuy,  Hums,  July,  M  A.,  Columbia  Univarrty,  J  U„  SI.  John's  Univereity. 
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policy  of  excluding  women  from  the  priesthood? 

The  passage  of  the  ERA  may  raise  important  questions  for  the 
Catholic  Church  in  its  religious  activity,  its  self  •government  and  its  non- 
ecclesiastical  but  related  activities.  Today,  the  Establishment  Clause  of 
the  first  amendment  compels  government  to  "stay  out  of  the  church's 
religious  sctivities,  its  internal  government,  and  the  operations  of  the 
church  hierarchy."  With  the  passage  of  the  ERA,  the  historical  tradition 
and  case  law  interpretation  of  disputes  involving  church  law,  wherein  the 
federal  courts  have  repeatedly  warned  atate  legialatutss  and  atate  courts 
to  refrain  from  interference,  will  not  change.  Thia  nonintervention  will 
apply  even  where  church  activities  exclude  women,  so  long  as  the  exclusive 
activity  is  religious  in  nature.  Nevertheless,  there  may  be  changes  in  areaa 
such  as  education,  where  aingle  sex  inatitutiona  supported  by  the  church 
could  be  forced  to  convert  to  coeducation  or  lose  government  funding. 

The  first  amendment  language  that  "Congress  shall  make  no  law  re- 
specting an  establishment  o**  religion  or  prohibiting  the  free  exercise 
thereof1111  historically  has  stood  for  strict  prohibition  of  governmental  in- 
terference in  ecclesiaatical  matters.  It  ia  firmly  established  thst  the  first 
smendment  severely  restricts  the  courts  in  deciding  religious  disputes, 
"even  if  such  controversies  affect  civil  rights."111  As  the  Supreme  Court 
wrote  in  a  1947  decision:  "We  could  not  approve  the  alightest  breech  ",a 

In  this  highly  sensitive  area  "only  the  gravest  abuses  endsngering 
paramount  interests"  give  occssion  for  permissible  limitation  vis  the 
state's  police  power.  As  sn  exsmple,  acceptable  religious  prsctice  wss  held 
an  insufficient  justificstion  to  exempt  Mormons  from  prosecution  under 
the  laws  prohibiting  polygamy.1"  The  Court  noted  thst  it  wss  not  attempt- 
ing  to  impose  its  views  on  the  religious  practices  of  Mormons,  but  rsther 
that  it  was  the  elite's  paramount  interest  in  msrrisge,  s  civil  institution, 
that  necessitsted  >  lation.'"  Where  public  safety  was  involved,  the 
Court  of  Appeal  >  of  K  Mucky  upheld  the  state's  restrictions  on  certain 
hsrmful  activitu  *  even  though  they  were  part  of  the  religious  service.  This 
limited  intervention  *a»  viewed  only  as  affecting  the  freedom  to  act,  and 
not  the  freedom  to  believe.1" 

In  the  most  recent  Supreme  Court  case,  the  Court  held  thst  there 
must  be  s  bslancing  between  the  state's  legitimate  interest  in  universal 
educstion  and  other  fundamental  rights  and  interests  specifically  pro- 
tected by  the  Free  Exercise  Clause  of  the  first  amendment."  The  parents 


"  U.S.  Const,  amtnd.  t. 

"  See  Ssrbian  Orthodox  Diomt  v.  Milivojsvich,  OS  U.S.  SSS  (1976);  Prtsfayttrian  Church 
v.  Mary  Elisabs  th  Blus  Hull  Ms  modal  Praabytarian  Church,  383  U.8. 440  <19esV  Abuhoff, 
Title  VII  and  the  Appointment  of  Women  Clergy:  A  Statutory  ond  Constitution*!  Quagmire. 
13  CotitM.  J.L.  Soc.  Psos  267.  287  (1977). 

Everaon  v.  Board  of  Educ.  330  U.8. 1,  18  (1947). 
"  Reynolds  v.  UniUd  SUUc.  98  U.8.  146  (1878). 

Id  at  16445. 

'*  See  Lswton  v.  Commonwtalth,  291  Ky.  437. 164  S.W.2d  972  (1042). 
»  See  Wiacontin  v.  Yodfr,  408  U.S.  206  (1972). 
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of  Amish  school  children  challenged  the  state's  authority  to  require  educa- 
tion beyond  the  eighth  grade  aa  contrary  to  Amieh  religion  and  way  of  life. 
The  Court  acknowledged  the  state's  traditional  and  accepted  interest  in 
universal  formal  education,  but  stated  that  even  this  paramount  interest 
ia  not  totally  free  from  a  balancing  approach  where  it  impinges  on  funda- 
mental religious  beliefs  protected  by  the  first  amendment.  The  Court 
noted  that  the  interests  of  the  individuate  had  to  be  religiously  grounded 
to  be  entitled  to  constitutional  protection:  "A  way  of  life,  however  virtuous 
and  admirable,  may  not  be  interposed  aa  a  barrier  to  reasonable  state 
regulation  of  education  if  it  ia  baaed  on  purely  secular  considerations;  to 
have  the  protection  of  the  Religion  Clsuses,  the  claims  must  be  rooted  in 
religious  belief.""*  The  record  eetablished  at  trial  was  held  to  support  the 
claim  that  the  traditional  life-style  of  the  Amish  was  not  "merely  a  matter 
of  personal  preference,  but  one  of  deep  religious  conviction"14*  and  there- 
fore, it  was  incumbent  upon  the  atete  to  show  with  more  particularity  how 
ita  admittedly  strong  Interest  in  compulsory  education  would  be  adversely 
affected  by  granting  an  esemption  to  the  Amish.  In  the  absence  of  such 
proof,  the  Amish  children  were  permitted  to  terminate  their  public  educa- 
tion after  the  eighth  grade.11* 

Matters  of  church  government  and  internal  administration  histori- 
cally have  been  placed  beyond  the  jurisdiction  of  the  civil  authorities.1*1 
There  are  no  instances  where  government  has  regulated  the  religious  doc- 
trine of  any  group,  nor  has  government  intervened  where  church  tribunals 
have  determined  disputes  in  accordance  with  that  church's  own  procedures 
for  self-governance.  Property  disputes  which  aroae  incidental  to  contrwer- 
siee  between  rivsl  churches  seeking  recognition  by  the  official  church  hier- 
archy  were  held  to  be  non-reviewable  by  civil  courts.  Where  the  real  issue 
wae  "which  church  was  the  recognized  one,  and  therefore  entitled  to  the 
property",  the  civil  courte  upheld  the  church  action  and  would  not  become 
involved.  In  Watson  v.  Jones, ,u  two  factions  struggled  for  control  of  church 
property,  and  one  had  been  recognised  by  the  higheat  ecclesiastical  body 
of  the  Presbyterian  Church  aa  the  "regular  and  lawful"  governing  body  of 
that  church.  The  court  ruled  that  civil  courts  were  bound  by  the  ecclesias- 
tical ruling: 

whenever  tht  questions  of  discipline,  or  of  faith  or  scclesissticsl  rule,  custom 
or  Isw  have  bsen  decided  by  the  highest  of  these  church  judicatories  to  which 
the  mstter  hss  been  csrried,  the  legal  tribunsls  must  sccspt  such  decisions 
ss  flnsl,  snd  ss  binding  on  them,  in  their  sppticstion  to  the  esse  before 
them.M* 


Id  it  216. 
'•  Id.  st  216. 

-  Id  it  219. 

*  S*r  PrwbyUrum  Church  v.  Miry  Elitibeth  Blut  Hull  Msmoriil  Pntbytsriin  Church,  393 
U.3.  440  (1966).  Wtuoo  v.  Jonta,  80  U.S.  (13  Will.)  879  (1871). 

-  80U.S  (13  Will.)  879  (1871). 
"  Id.  it  727. 
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Similarly,  in  a  dispute  involving  the  property  of  the  Russian  Orthodoi 
Church  in  Nep  York,  the  Supreme  Court  held  that  "legislation  that  regu- 
lates church  administration,  the  operation  of  the  churches  or  the  appoint- 
ment  of  clergy  .  .  .  prohibits  the  free  exercise  of  religion."114 

In  the  same  decision,  the  Supreme  Court  commented  on  previous 
decisions  relating  to  noninterference  of  the  state  in  church  matters  by 
noting  that  throughout  these  opinions  there  exists  "a  spirit  of  freedom  for 
religious  organizations,  an  independence  from  secular  control  or  manipula- 
tion —  in  short,  power  to  decide  for  themselves,  free  from  state  interfer- 
ence, matters  of  church  government  as  well  as  thoae  of  faith  and  doc* 
trine."1" 

An  obvious  question  arising  from  the  ERA  will  be  the  role  of  women 
in  the  church.  Will  the  state  interfere  with  church  policy  regarding  admis- 
sion of  women  to  the  priesthood  or  to  certain  ecclesiastical  offices  or  in 
performance  of  ceremonial  rituals?  The  answer  ia  "no."  In  cases  already 
decided,  the  constitutional  prohibition  against  civil  interference  with 
church  doctrine  snd  governance  has  been  extended  to  the  selection  of  the 
church  ministry.  In  instances  concerning  dismissal  from  a  ministry,  re- 
moval from  a  particular  pulpit,  and  a  refusal  of  appointment  to  a  chap- 
laincy based  on  Canon  Law,  courts  invariably  have  held  that  no  jurisdic- 
tion existed  for  civil  court  review  of  ecclesiastical  action. 

In  a  1929  case,  Gonzalez  v.  Roman  Catholic  An-hbi$hop,m  the  peti- 
tioner, a  Roman  Catholic  priest,  brought  an  action  to  compel  the  Arch- 
bishop to  appoint  him  to  a  chaplaincy.  The  Archbishop  refused  to  appoint 
him  on  the  ground  that  according  to  the  canons  of  the  new  Code  nf  Canon 
Law  he  did  not  then  have  the  qualifications  required  for  the  chaplaincy. 
In  upholding  the  decieion  of  the  Archbishop,  the  Supreme  Court  ssid: 

Becsu*  the  sppoin'  ment  is  s  canonical  set,  it  is  the  function  of  the  church 
authorities  to  determine  what  the  sssentisl  qualifications  of  a  chsplsin  art 
snd  whether  the  cendidste  possssssa  them.  In  the  absence  of  fraud,  collusion, 
or  arbitrariness,  the  decisions  of  the  proper  church  tribunals  on  matters 
purely  ecclesiastical,  although  affecting  civil  rights,  are  accepted  in  litigation 
before  the  secular  courts  as  conclusive,  because  the  parties  in  interest  made 
them  so  by  contract  or  otherwise.11' 

In  the  later  case  of  Kedroffv.  St.  Nicholas  Cathedral™  the  Supreme 
Court  stated:  "Freedom  to  select  the  clergy,  where  no  improper  methods 


»  See  Ktdraff  v.  St.  Nicholas  Cathedral,  344  U.S.  94,  107  (1952).  Ths  Supreme  Court 
aubasquantly  applied  its  Ktdroff  rationale  in  Kraahik  v.  St.  Nicholas  Cathsdral,  383  U.8. 190 
(19801. 

m  344  U.S.  94, 118  (1962). 
»  2S0U.8.  I  (1929). 

"  Id.  at  16.  In  Sarbian  Orthodoi  Diocaas  v.  Milivojavtch,  428  U  S  898  (19761,  the  8uprsme 
Court  ht Id  that  the  "arbitrarineaa"  esception  In  GorueJtt  wea  irtonajtent  with  tha  first 
amendmant  mandate  that  tha  courts  accei*  tha  deciakma  of  tha  highaat  eccleataettcal  tri- 
bunal on  mattara  of  doctrine  and  eolith  govsrnatttt. 
m  344  U.S.  94  (1969). 
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of  choice  art  proven,  we  think,  must  now  bo  said  to  have  federal  constitu- 
tionsl  protection  ••  part  of  the  free  exercise/  of  religion  against  slate  inter* 
ference.""9  The  Court  explained  in  a  footnote  that  the  M improper  meth- 
ods" meant  the  "fraud;  collusion,  or  arbitrariness"  exceptions  in 
Gon*Q(t?.m  It  can  be  safely  concluded  that,  except  for  the  limited  circum- 
stances given  above,  "the  Kedroff  opinion  .  .  .  granta  religious  organiza- 
tions absolute  freedom  to  select  their  clergy.""1 

In  more  recent  casts,  decided  after  the  civil  righto  legislation  and  the 
landmark  Supreme  Court  decisions  of  the  1960*8,  the  courts  continued  to 
strike  down  state  interference  in  clergy  selection.  The  fifth  circuit,  for 
example,  upheld  a  church's  decision  to  oust  its  pastor v  despite  the  pastor's 
claim  that  hia  civil  rights  were  denied  and  that  he  was  dismissed  because 
of  his  views  on  race  aiH  the  color  of  his  wife's  skin.'"  The  court  stated  that 
the  fundament*!  question  of  who  will  preach  from  the  pulpit  of  a  church 
and  who  will  occupy  the  parsonsge  is  to  be  answered  by  the  church  and 
not  a  civil  court:  "(Thatl  determination  ...  is  at  the  very  heart  of  the 
free  exercise  of  religion,  which  plaintiffs  would  corrode  with  an  overlay  of 
civil  rights  legislation  and  other  parte  of  the  Constitution.  The  people  of 
the  United  States  conveyed  no  power  to  Congress  to  vest  its  courts  with 
juriadiction  to  settle  purely  ecclesiastical  disputes."111  In  view  of  the 
church's  exclusive  power  over  such  questions,  the  court  dismissed  the 
plaintifTs  claim  that  hia  own  right  to  the  free  exercise  of  his  religious 
beliefs  was  denied  by  the  church's  action,  stating  that  he  was  not  pre* 
vented  from  worshiping,  but  merely  precluded  from  preaching  to  them. 
Though  he  might  have  a  breach  of  contract  action  under  state  law,  aa  any 
other  employee  of  a  church,  the  court  stated,  he  haa  no  right  under  the  Free 
Speech  Clauae  of  the  tint  amendment  to  be  paid  for  preaching  to  a  congre- 
gation that  did  not  want  to  hear  him.  Moreover,  if  he  waa  diamissed  ac- 
cording to  procedures  established  by  the  church,  hia  remedy  waa  to  follow 
church  procedure  and  appeal  to  the  superior  chi**ch  authorities. 

Similarly,  legal  precedent  requires  courts  to  refrain  from  interfering 
with  church  actions  where  a  aex  discrimination  charge  waa  brought  under 
present  federal  law.  In  a  Title  VII  (discrimination  in  employment)  action, 
plaintiff  McClure,  a  Salvation  Army  ordained  minister,  alleged  that  she 
received  a  lower  salary  and  fewer  fringe  benefits  than  male  ministers  hold- 
ing  the  same  rank  and  responsibilities.  The  court  refused  to  review  dis- 
missal of  her  claim  on  the  grounds  that  Title  VII  did  not  cover  the  employ- 
ment relationship  between  a  church  and  its  ministers,  and  that  reading  of 
Title  VII  to  cover  McClure'a  employment  aa  a  miniater  (other  employees 
of  the  church  in  nonreligioua  work  might  be  covered)  would  bring  the 
statute  into  direct  conflict  with  the  first  amendment:  "The  relationship 


"»  M  at  116. 

m  14.  at  I  IS  fi.29  (quoting  Contain  v.  Roman  Catholic  Archbishop.  280  U.S.  1, 1S*I7(1929». 
m  Abuhoft  $upm  note  142.  at  274. 

m  Simpson  v.  Willi  Umont  Corp.,  494  f.2d  490  (6th  Cir  1974). 
*  M.  at  492. 
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betw^n  an  organized  church  and  its  ministers  is  its  lifeblood.  The  minister 
is  the  chief  instrument  by  which  the  church  seeks  to  fulfill  its  purpose. 
Matters  touching  this  relationship  must  necessarily  be  recognized  as  of 
prime  ecclesiastical  concern. "m 

Considering  (he  facts  in  McClure  v.  Salvation  Army,  discussed  above, 
and  the  court's  unwillingness  to  intervene  in  the  dispute,  it  is  unlikely  lhat 
any  court  would  consider  an  action  brought  by  women  for  admission  to  the 
Catholic  priesthood.  The  Salvation  Army  allowed  women  into  the  minis* 
try.  Thus,  a  decision  in  McClure  compelling  equal  treatment  of  both  men 
and  women  holding  similar  positions  in  the  church  would  not  have  touched 
upon  the  basic  teachings  of  the  church.  In  other  words,  the  court  could 
have  held  that  the  petitioner  in  McClure  waa  arbitrarily  denied  these 
benefits,  and  the  Salvation  Army  would  have  had  no  first  amendment 
"freedom  of  exercise'9  claim  aince  church  doctrine  and  belief  were  not  in 
issue.  Because  the  McClure  court  did  not  rule  that  such  a  discriminatory 
practice  was  invalid  even  where  it  was  not  predicated  on  church  dogma,  a 
fortiori  the  courts  would  not  invalidate  sex-based  discrimination  in  inter- 
nal church  administration  where  such  action  is  predicated  on  and  directly 
concerns  a  specific  tenet  of  Catholic  teaching. 

In  the  Catholic  Church,  women  are  not  permitted  to  become  priests 
or  to  hold  specified  executive  or  decision-making  posU  in  the  Vatican.  The 
Catholic  Church's  position  has  not  waive  red  even  after  the  ministries  of 
other  churches  have  begun  admitting  women.  The  Vatican  statement  as- 
serted that  female  priesthood  is  inconsistent  with  the  fact  that  Christ  was 
a  man.  For  the  criebrant  of  the  Mass  to  successfully  express  Christ's  role 
in  the  Eucharist,  he  must  physically  resemble  Christ.  Moreover,  the  exclu- 
sion of  women  from  the  priesthood  is  not  only  a  traditional  practice  based 
on  church  history,  but  is  held  to  be  an  important  component  of  the  Catho- 
lic Church's  teaching. 

There  should  be  no  apprehension  that  the  ERA  would  cause  judicial 
intervention  in  religioua  practices.  Where  suwh  practices  directly  contra* 
dieted  constitutional  doctrine,  there  is  already  precedent  for  noninterven- 
tion. For  example,  until  thia  past  year,  the  Mormon  Church  welcomed 
blacks  as  members  but  did  not  admit  them  to  the  ministry.  There  is  no 
instance  of  government  intervention  to  change  that  policy. 

The  Catholic  Church  is  involved  in  many  activitiea  beyond  i*s  primary 
religious  one.  It  operates  schools,  hospitals  and  other  social  service  institu- 
tions. Il  is  the  recipient  of  large  amount!  of  government  subsidies  for  these 
activities,  and  it  receives  a  tax  exemption  on  all  property  that  it  owns  and 
on  income  it  receives,  as  do  other  nonprofit  religious,  charitable,  and  cul- 
tural organizations.  It  is  perhapa  in  these  "support"  activities  where  the 
ERA  may  have  an  impact  on  the  church. 

There  is  one  reported  instance  where  a  church-run  institution  was 
denied  government  funds  because  its  policies  were  "unconstitutional."  In 


"  McChitt  v.  Salvation  Army,  460  TM  663, 666*66  (5th  Cir.  1672). 
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Bob  Jone$  University  v.  Johnson.**  plaintiff,  a  Fundamentalist  school  in 
South  Carolina,  taught  that  the  Biblt  forbida  the  intermarriage  of  the 
races.  It  therefore  denied  admission  to  unmarried  nonwhites.  The  courts 
upheld  the  position  of  the  federal  Veterans  Administration,  which  refused 
to  grant  Veterans  Benefits  to  students  attending  Bob  Jones.  This  is  a  lower 
court  decision  and,  although  affirmed  by  the  circuit  court, m  is  the  only 
decision  of  its  kind.  Moreover,  as  an  eiample  of  the  possible  difficulty  for 
the  Catholic  Church,  it  is  readily  distinguishable  in  that  women  are  wel- 
come to  join  the  Catholic  Church.  The  eiclusion  of  women  is  from  the 
ministry,  not  from  membership.  A  closer  analogy  may  be  drawn  from  the 
f  iperience  of  the  Mormon  Church  which  welcomes  blacks  as  members,  but 
until  this  past  year  did  not  accept  them  into  the  ministry.  Unlike  Funda- 
mentalist institutions,  Mormon  churches  and  schools  continue  to  enjoy 
their  tai  eiemption  and  to  receive  government  benefits  that  were  granted 
to  other  church  schools.  If  the  fifth  amendment  did  not  affect  Mormon 
churches  by  reason  of  their  position  on  blacks  serving  as  clergymen,  the 
ERA  will  not  affect  the  Catholic  Church  by  reason  of  it*  position  on  women 
clergy. 

The  Catholic  Church,  although  organised  for  rel^ious  and  not  com- 
mercial purposes,  would  nevertheless  be  considered  an  "employer"  en* 
gaged  in  an  industry  affecting  commerce.  On  this  basis,  it  would  be  subject 
to  legislation  relating  to  social  interests  and  policies.  "Organisations  af- 
fecting commerce  may  not  escape  the  coverage  of  social  legislation  by 
showing  that  they  were  created  for  fraternal  or  religious  purposes."1" 

One  of  the  leading  scholars  in  favor  of  the  ERA,  Professor  Ruth  Bader 
Ginsburg  of  Columbia  Law  School,  eipressed  her  assurances  that  the 
Amendment  would  not  conflict  with  church  doctrine  and  practices,  espe- 
cially in  relation  to  restrictions  on  women  entering  the  ordained  ministry. 
Asked  whether  ratification  of  the  ERA  would  affect  the  tas-esempt  status 
of  churches  and  church  schools  if  they  continued  to  prohibit  women  from 
becoming  ministers,  Professor  Ginsburg  responded:  "A  high  wall  of  separa- 
tion between  church  and  state  is  basic  to  our  system.  It  appears  virtually 
certain  that,  in  the  event  of  a  challenge,  courts  would  construe  ERA  in  a 
manner  that  avoids  collision  with  religious  doctrine  and  practice  relating 
to  the  ministry."1- 

It  is  reasonable  to  predict  that  the  ERA  will  have  no  direct  effect  on 
Catholic  religious  belief,  church  legislation  on  the  ministry,  internal 
church  administration  or  other  policies  based  on  tenets  of  religious  belief. 
The  Amendment  may  have  an  indirect  effect  m  policies  and  activities  of 
church- sdministered  institutions  (schools,  hospitals,  social  service  agen- 
cies). It  is  likely,  however,  that  such  an  effect  would  be  manifested  mainly 


m  mf.  9upp.  697  (D.S.C.  1974). 
m  529  F.2d  514  (4th  Cir.  1975). 

"  McClurt  v.  Salvation  Army.  460  F.2d  553.  557  (5th  Cir.  1972). 

m  Utttr  from  froftaaor  Ruth  R«d»r  Ginaburg  to  Barbara  Burton  of  tha  Uajua  of  Woman 

VoUri  (Juna  10,  1975). 
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by  the  denial  of  government  aid  programs  to  such  religious  institutions. 
That  is,  while  the  ERA  would  not  dictate  a  change  in  the  programs  or 
practices  of  any  of  these  agencies,  it  may  result  in  the  denial  of  federal 
funding  to  them.  Given  i\%t  eiisting  precedent,  however,  it  is  unlikely  that 
the  Amendment  would  have  any  effect  on  Uk  etemption,  curriculum  or 
selection  of  clientele.  As  admission  to  the  priesthood  and  other  ecclesiasti- 
cal offices  restricted  to  clerics  is  determined  by  criteria  predicated  on 
religious  beliefs,  it  would  be  unaffected  by  the  ERA. 

»»»»»»» 
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THE  EQUAL  RIGHTS  AMENDMENT:  MYTHS  AND  REALITIES 
By  Senator  Orrin  6.  Hatch 

14 

Miscellaneous  Laws 


The  language  of  the  ERA  is  sufficiently  vague  to  permit  a  creative  court  or 
legislature  to  view  within  its  terms  almost  any  law  or  public  policy  There  are  no 
apparent  limits  thai  can  usefully  be  applied  by  the  courts. 

A  few  miscellaneous  laws  that  may  run  into  constitutional  hurdles  upon 
passage  of  the  ERA  would  include  the  following: 

Socia' Security— Some  feminists  have  waged  efforts  to  treat  home-makers 
(who  tend  to  be  women)  as  equivalent  to  business  "employees"  for  Social 
Security  purposes.'1'  As  the  U.S.  Civil  Rights  Commission  has  observed, 

Fulltime  bomemakers  have  never  been  accorded  any  independent  social  security 
coverage,    the  ERA  will  provide  a  constitutional  basis  for  urging  recognition  of 
(his  contribution."" 

Legislation  recommended  in  1977  by  the  Commission  on  International 
Vtomens  Year  would  have  treated  the  home-maker  as  either  a  "self-employed 
worker"  (and  subject  her  to  Social  Security  taxes),  or  as  an  "employee"  of  her 
husband  (and  subject  both  her  and  her  husband  to  Social  Security  taxes),  As  a 
subsequent  Presidential  Report  described  the  proposal,  it  would  have  had  the 
Federal  government  establish  a  "specific  dollar  value  for  work  performed  in 
the  home,  and  required  home-makers  to  pay  Social  Security  taxes  on  the 
imputed  value  of  their  services.",w  Financial  columnist,  Sylvia  Porter,  in  com- 
menting upon  the  "Home-Makers  Tax"  has  stated, 

If  some  change  along  these  lines  is  not  enacted  sooner  by  Congress,  the  Equal 
Rights  Amendment  when  finally  passed  will  require  it.l<0 

Insurance— Many  proponents  of  the  ERA  are  concerned  that  insurance 
companies  are  able  to  take  an  individuals  sex  into  account  in  preparing 
actuarial  tables  and  establishing  insurance  rates.  They  have  proposed  legisla- 


"'See,  eg.  H  R  3010.  94th  Congress  (1975) 
""Civil  Rights  Commission  (1981)  at  15. 

"•U  S  Department  of  Health,  Education,  and  Welfare,  Social  Security  and  the  Changing  Roles 
of  Men  and  Women  (February,  1979)  at  105. 

"•April  9, 1975  syndicated  column.  See  also  California  Commission  on  the  Status  of  Women, 
Impact  of  the  ERA:  Limitations  and  Possibilities  (1975)  at  202. 

o  73    ;  '* 
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non  that  would  prohibit  insurance  companies  from  doing  either.1*1  Under 
current  law,  because  women  tend  to  be  safer  drivers  than  men  (particularly 
voumk  wi mien  compared  to  young  men),  they  tend  to  pay  less  for  automobile 
insurance  Similarly  under  current  law,  because  women  tend  to  live  longer 
than  men,  they  tend  to  pay  slightly  more  for  equivalent  annuity  policies.  Any 
new  law  that  established  "unisex"  insurance  rates  would  require  insurance 
companies  to  radically  overhaul  the  way  they  conduct  business  and  establish 
rates,  not  on  a  sound  and  prudent  economic  basis,  but  on  the  basis  of 
prevailing  political  trends.  Instead  of  individuals  paying  rates  based  upon 
reasonable  costs  to  the  insurance  company  insurance  rates  would  tend  to 
result  in  politically  weak  groups  perpetually  subsidizing  other  politically 
strong  groups.1"  Over  the  long  run,  everyone  would  tend  to  pay  more  for  their 
insurance 

The  Civil  Rights  Commission  states  flatly  that  the  ERA  will  "prohibit  sex- 
base  I  discrimination  in  insurance  wherever  governmental  action  is  in- 
volved "u>  As  one  of  the  most  heavily  regulated  industries  in  the  country,  this 
would  likely  ensure  a  radical  restructuring  of  insurance  practices  throughout 
the  country 

Child  Care— Some  have  argued  that  the  Equal  Rights  Amendment  would 
require  the  States  and  the  Federal  government  to  make  adequate  provisions 
tor  public  day  care  facilities  to  ensure  that  women  have  a  fully  equal  ability  to 
enter  the  work  force  while  leaving  their  children  attended.  Judge  Ruth  Bader 
(nnsburg,  long  an  ardent  advocate  of  the  ERA,  has  said  in  this  regard, 

Ibe  increasingly  common  two-earner  family  should  Impel  development  of  a 

comprehensive  program  of  government-supported  child  care,     in  order  to 

m  hieve  the  equality  principle"  of  the  ERA.14* 

An  Ohio  State  Task  Force  on  the  implementation  of  the  ERA,  argued  similarly 
that  the  ERA  would  require  a  'consideration  of  a  new  public  policy  on  the  issue 
<  >f  child  rare"  and  that,  in  its  view,  "quality  child  care  must  be  made  available  to 
all  families  who  need  such  services  irrespective  of  their  income  level"14* 


mSee,  e # .  "The  Fair  Insurance  Practices  Act".  S  372  and  H.R.  100  (9Hth  Congress);  Senate 
Hc|M»rt  No  9?-o?l  (1982).  See  also  In  re  Mattis  r  Hartford  Accident  &  Indemnity  Co.  Docket 
#  ITK-"-2  (April  P.  1980,  Pennsylvania );  Los  Angeles  IXpl  of  Water  &  Poteer  t\  Manbart,  435  U& 

U9"H);  Arizona  Goterning  Committee  v  Son  is  (Docket  No.  82-52.  July  6.  1983X  The 
pro  kc  u|\«ion  of  the  feminist  community  with  *  "individualized"  treatment  in  the  area  of  insurance 
imlnv  is  .it  sharp  contrast  with  their  attitudes  on  affirmative  action",  see  supra  at  45. 

"'see.  e  ft .  testimony  of  the  American  Academy  of  Actuaries;  Barbara  J  Lautenheiser,  senior 
\  ue  President.  Phoenix  Mutual  Life  Insurance  Company  on  S.  2204.  The  Fair  Insurance  Practices 
Vt  before  the  Senate  Committee  on  Commerce.  Science,  and  Transportation.  July  15. 1982;  See 
also  Fortune.  April  14,  I9H3  at  104 

"(.ml  Rights  Commission  (June  1981)  at  17  See  also  American  Association  of  University 
\*i  mien.  At  Rase  with  the  ERA  ( 1980)  at  19,  Brown  ft  Freedman  Sex  Averaging  and » tj  Equal  Rightt 
Amendment,  I975  Women's  Rights  Law  Rep  35 

,MSex  Hias  in  the  tVS  Code  at  214  (authored  by  Judge  Ginsburg) 
i    "*ohio  Task  Force  Report  for  the  Implementation  of  the  Equal  Rights  Amendment  (1975)* 
r  jo 
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Research  Funds— Congresswoman  Patricia  Schroeder,  a  proponent  of  (he 
ERA,  has  suggested  that  the  amendment  would  lead  to  a  legal  "right"  in  women 
to  "claim  an  equal  portion  of  research  money  for  diseases  that  women  are 
concerned  about  as  men  do.  ,  !\m  This  novel  theory  would  seem  to  suggest  a 
constitutional  claim  under  the  ERA  that  Congress  set  aside  50%  of  all  health 
research  and  development  funds  for  "womeni  diseases"  and  50%  fo»  "menfc 
diseases1! 

Prison  Sentences— The  Citizens  Advisory  Council  on  the  Status  of 
Women,  a  Presidential  bod/,  has  argued  that  "Only  the  Equal  Rights  Amend- 
rnent  will  promptly  end  criminal  sentence  discrimination  because  of  sex"147 
What  they  are  referring  to  is  not  the  fara  that  some  laws  impose  greater 
sentences  jpon  women  than  men  (there  are  no  such  laws  of  which  I  am  aware). 
Rather,  they  seem  concerned  that  individual  women  are  occasionally  sen- 
tenced to  longer  prison  terms  than  individual  men.  This  is  true,  but  only  in  the 
sense  that  individual  sentences  are  always  based  upon  a  variety  of  considera- 
tions by  the  court:  whether  an  individual  is  a  repeat  offender,  whether  they 
show  remorse,  the  extent  of  injuries  caused  to  a  victim,  age,  and  so  forth.  It  is 
rare  that  two  individuals  are  given  precisely  the  same  term  for  committing  the 
identical  criminal  offense.  Apparently,  the  Advisory  Council  believes  that  the 
ERA  will  lead  to  a  constitutional  right  in  women  to  have  their  sentences 
reviewed  or  overturned  if  they  exceed  some  national  standard.  Doubtless,  any 
evidence  demonstrating  that  men  and  wa.ien,  on  average,  did  not  serve 
prison  sentences  of  precisely  the  same  length  would  constitute  evidence  of 
unconstitutional  sex  discrimination  (although  it  is  likely  that  such  e'Henw 
would  demonstrate  men,  not  women,  to  be  the  "victims".) 

Veterans  Benefits— Feminists  have  already  challenged  (unsuccessfully) 
State  laws  which  accord  military  veterans  some  preference  in  applications  for 
civil  service  jobs.'*  Some  women's  groups  have  argued  that  such  laws  are 
unconstitutional  because  a  disproportionate  number  of  veterans  are  men. 
Under  the  ERA,  such  veterans  'preference1  laws  would  almost  certainly  be 
ruled  unconstitutional.  Other  forms  of  veteran**  benefits  might  be  subject  to 
attack  on  similar  grounds. 


'"National  Tbwn  Meeting  of  the  Air.  June  29, 1978.  Sec  also  generally  the  statement  of  Nancy  K 
Raw.  Administrative  Officer  for  Vtbmens  Programs.  American  Psychological  Association,  and 
ElaJne  Hilberman,  Chairperson.  Committee  on  Women,  American  Psychiatric  Association,  Letter  to 
U.S.  Senators  on  mental  health  and  Equal  Rights  Amendment,  June  8, 1978  ("Wbmen  are  over 
represented  among  the  mentally  lll.M)i  Wall  St.  /oumai.  June  24, 1983,  at  1  (describing  medical 
policy  of  supplying  expensive  growth  hormones  to  boys  until  they  reach  the  height  of  V 6"  and  to 
girts  only  until  they  reach  V4# ) 

'♦'CiiUcnl*  Advisory  Council  on  the  Status  of  Women,  U.S.  Department  of  Labor.  Item  No  24-N 
(February  1972). 

x*PenonnelAdministraior  of  Massachusetts  i\  Feeneyt  Ail  U.S.  256  (1979)  See  also  Browt>at 
California  Commission  at  122  ("An  alternative  wuld  be  to  extend  veteranh  preference  to  a 
veteran  and  his  or  her  spouse") 
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Sex  Harassment— In  order  to  ensure  truly  equal  employment  oppor- 
tunists for  women,  it  is  likely  that  ratification  of  the  Equal  Rights  Amendment 
will  bring  with  it  new  federal  rules  and  regulations  relating  to  sex  harassment 
by  employers  and  supervisors.  While  the  Equal  Opportunity  Employment 
Commission  has  already  moved  tentatively  uto  this  area,  the  ERA  will  likely 
t,constitulionalize,,  this  policy  and  establish  federal  courts  as  fact-finders  and 
overseers  of  allegations  of  intra-offkc  sex  harassment.149 


All  of  the  following  issues  have  been  raised  as  illustrations  of  "sex 
discrimination": 

(1)  Differing  legal  requirements  for  men  and  women  on  proper 
protocol  for  saluting  the  United  States  flag. 

(2)  Weight  requirements  for  high  school  majorettes. 

(3)  Political  party  requirements  that  each  State  be  represented  by  a 
single  committeeman  and  a  single  committeewomaa 

(4)  Denial  of  parental  leave-time  for  both  men  and  women  follow- 
ing  childbirth 

(5)  Separate  athletic  competitions  in  the  Olympic  games  for  men 
and  women. 

(6)  All  male  or  a»;  female  high  school  or  college  choirs 

(7)  School  sponsored  functions  which  limit  attendance  to  fathers/ 
sons  or  mothers/daughters. 

(8)  The  presumption  that  married  women  take  their  husband's 
surname 

(9)  "textbooks  in  schools  which  show  women  in  "stereotyped"  roles 
and  which  fail  to  show  them  performing  "non-traditional"  jobs  and 
functions. 

(10)  Limitations  on  "topless  table  dancing"  applicable  only  to 


These  are  simply  the  tip  of  the  iceberg  insofar  as  creative  and 
innovative  claims  of  "sex  discrimination"  that  would  likely  be  given 
serious  legal  consideration  under  the  Equal  Rights  Amendment. 


thletic  Competition— The  idea  of  unisex*  interscholastic  and  Inter- 
collegiate athletic  competition,  which  up  to  now  has  been  confined  to  feminist 
extremists,  would  suddenly  be  a  matter  of  constitutional  significance  under  the 
Equal  Rights  Amendment  If  separate  athletic  competitions  cannot  take  place 


,4929  CFK  Pan  1604  U  On  this  subject  generally,  see  Bern*,  Terms  of  Endearment,  Harper* 

CXtnber  \W  at  H 
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among  blacks  and  whites,  it  is  difficult  to  understand  how  the  ERA  would 
permit  them  to  take  place  among  men  and  women.  Whether  or  not  a  competi- 
tion involved  a  contact  or  non-contact  sport  would  also  seem  to  be  constitu- 
tionally irrelevant.  Already,  a  Pennsylvania  court,  applying  its  own  State  ERA, 
has  ordered  the  State  to  permit  "girls  to  practice  and  compete  with  boys"  in 
high  school  sports,  including  contact  sports.  The  court  has  concluded, 

the  existence  of  certain  characteristics  to  a  greater  degree  in  one  sex  does  not 
justify  classification  by  sex  rather  than  by  particular  characteristic."0 

A  Washington  court  has  also  held  that  it  is  sex  discrimination  under  that  State's 
ERA  to  deny  girls  the  right  to  play  on  a  high  school  football  team.,M 

The  former  Department  of  Health,  Education,  and  Welfare  (HEW)  was 
notorious  in  its  efforts  to  promulgate  rules  and  regulations  establishing  abso- 
lute athletic  equality  between  men  and  women  in  colleges  and  universities 
receiving  direct  or  indirect  Federal  assistance.154  Under  the  ERA,  such  policies 
would  become  the  supreme  law  of  the  land. 


AMA  and  Sports 

The  following  comments  are  those  of  a  committee  of  the  American 
Medical  Association  on  feminist  calls  for  "equality  of  opportunity"  in 
athletic  competition: 

"It  is  in  the  long  range  interest  of  both  male  and  female  athletes  that 
they  have  their  own  programs  . . .  following  puberty,  most  boys 
uniformly  surpass  girls  in  all  athletic  performance  characteristics, 
except  flexibility  .  if  girls  demand  equal  rights  to  compete  on 
boys'  teams,  boys  are  likely  to  request  the  same  rights  in  re- 
turn Boys  v.  ill  win  a  majority  of  the  positions  on  girls  teams 
which  would  result  in  virtual  elimination  of  girls'  programs  "  (AMA 
Committee  on  the  Medical  Aspects  of  Sports,  June  1974). 


™Packelv  Pennsylvania  Inlencbolasiic  Aihleiic  Association.  18  Pa  Comm  Ct  45  334  A.2d 
839.  843  (1975);  Professor  Freund  has  said  on  a  related  matter.  "To  hold  separate  Olvmpics 
competitions  for  whites  and  blacks  would  be  deeply  repugnant  to  our  seasibillties  Mower 
•nould  we  feel  the  same  repugnance,  the  same  kind  of  degradation  at  separate  competitions  for 
men  and  women>  .  Freund.  The  Equal  Rights  Amendment  Is  Not  The  Wav,  6  Harv  Civil  Riuhts  Civil 
Uberties  L.  Rev  234. 240  ( 1971 )  See  also  California  Commission  at  127,  Skilton.  Emergent  Liw  of 
Women  and  Amateur  Sports,  28  Wayne  L.Rev  1701. 1737. 1757  (1982) 

"Darin  ti  Gould  540  P  2d.  882  (Wash.  1975).  It  is  not  merely  the  participants  in  athletic 
competitions  who  *  ould  be  subject  to  the  requirements  of  the  ERA  A  SMte  ERA  provision  has  been 
interpreted  in  Washington  to  prohibit  'UJies  Nighf  promotions  at  such  competitions,  which 
periodically  allow  women  to  purchase  tickets  at  half  price.  Macbetm  v  First  Nortimw  tndustrmof 
tomic*.  600  P2d  1027  (1978).  ™™*9f 

'"45  CFR  Part  86  Nearly  40.000  words  of  regulations  have  been  written  bv  Federal  agencies  in 
providing  meaning  to  the  36  words  of  Congress4  legislation  creating  Title  IX.  Section  901(a)  of  the 
Education  Amendments  of  1972  (20  U.S.C  section  I08D 
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As  with  military  standards,1*3  athletic  standards  could  also  be  called  into 
question  to  the  extent  that  such  standards  do  not  result  in  equal  numbers  of 
boys  and  girls  (or  men  and  women )  qualifying  for  school  athletic  teams.  As  one 
leading  supporter  of  the  ERA  has  remarked,  such  standards, 

would  have  to  be  scrutinized  to  be  sure  that  Ithey)  were  neither  coo  high  nor  coo 
low  to  allow  both  sexes  equal  opportunities  In  (athletic)  competition  m 

Indeed,  one  academic  proponent  of  the  ERA  has  even  speculated  that  an 
alternative  to  "setting  very  high  physical  standards  of  participation  in  rough 
sports"  under  the  Amendment  might  be  to  Mchange  the  rules  of  those 
sports"1*1 

Housing  Discrimination— -Under  current  law,  the  Federal  government 
and  most  States  prohibit  discrimination  in  the  sale  or  rental  of  housing  on  the 
basis  of  race,  color,  religion,  sex,  or  national  origin.  According  to  at  least  one 
leading  authority  on  the  Equal  Rights  Amendment,  the  ratification  of  the 
Amendment  would  probably  require  the  extension  of  such  "fair  housing"  laws 
to  discrimination  on  the  basis  of  "marital  status""6  The  Federal  government, 
under  this  interpretation  of  the  ERA,  would  be  required  to  initiate  legal  actions 
against  landlords  and  other  individuals  who  sought  to  implement  any  policy 
based  on  the  marital  status  of  individuals  applying  for  an  apartment  or  other 
form  of  housing. 

Employment  Leave— Another  prominent  commentary  on  the  Equal 
Rights  Amendment  predicts  that  the  Amendment,  if  adopted,  would  require 
that  employers  accord  identical  leave-time  to  males  and  females,  including 
leave-time  directly  related  to  pregnancies.  As  the  California  Commission  on 
the  Effects  of  the  Equal  Rights  Amendment  observes, 

(Under  the  ERA,]  male  teachers  should  receive  leave-time  for  child-rearing  for  the 
same  length  of  time  that  female  teachers  may  take  such  leave  without  i  isks  to 
their  jobs  or  unemployment  benefits IV 

This  is  designed  to  ensure  that  post-ERA  society  does  not  return  to  the  old 
"stereotypes"  widi  respect  to  the  traditional  maternal  role  in  bringing  up 
children  ,v! 


,MSce  supra  text  at  notes  4ft-52.  jv-fc 
,MBrown  at  306  See  also  Brown  and  Freedman.  Sex  Averaging  and  the  ERA,  1975  Woman* Uw' 
Rep  at  43.  California  Commission  at  122-4  -n.yjj 
'"Hancock,  Freedman,  Norton,  Ross,  Sex  Discrimination  and  the  Law  (Little,  Brown  1974)* 
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•*Brown  at  42  i 
"'California  Commission  at  147  Under  the  ERA,  State  employer  Insurance  program!  WOmf\ 
probably  he  required  by  the  Constitution  to  include  pregnancy  in  the  same  manner  a*  oA*' 
disabilities,  </  Ceduldig  v  Atcilo,  417  U  S  484  (1974).  See  also  GE  v.  Gilbert,  429  U  S,  US 
relating  to  private  employer  disability  programs.  Public  (and  perhaps  private)  cmpkqmmt 
policies  relating  to  mandatory  leave  at  a  designated  stage  of  pregnancy,  minimum  leave  periodbfer 
pregnancy',  and  unemployment  compensation  for  pregnancy  leave  would  also  probably  be ahmj 
sharplv  by  the  FRA.  ■  J  ' 
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Standardized  Testing— Most  colleges  and  universities  employ  some  form 
of  standardized  testing  to  determine  eligibility  for  admissions.  Such  testing 
also  is  common  among  employers  for  skilled  job  positions.  According  to  some 
supporters  of  the  Equal  Rights  Amendment,  the  Amendment  would  "impose 
sirict  scrutiny  upon  admissions  tests  which  bear  more  heavily  upon  one  sex 
This  would  seem  to  call  into  serious  question  such  common  examinations  as 
the  Scholastic  Aptitude  Test,  the  Law  School  Aptitude  Test,  the  Graduate  Record 
Examinations,  and  so  forth  which  have  repeatedly  generated  differential 
scores  for  men  and  women  in  various  areas.  Men,  for  example,  have  tradi- 
tionally performed  better  than  women  in  mathematics  and  spatial-types  of 
testing,  while  women  have  performed  better  than  men  in  testing  relating  to 
languages.  The  principle  of  scrutinizing  tests  which  "t*ar  more  heavily  upon 
one  sex"  also  calls  into  question  mast  physical  examinatioas  that  could  be 
utilized  by  employers.1" 

School  Policy— There  are  a  large  number  of  areas  relating  to  public 
education  in  which  the  ERA  contains  the  potential  to  substitute  the  judgement 
of  Federal  judges  for  that  of  local  school  boards  and  administrators.  Some  of 
these  are  suggested  by  the  statements  of  ERA  proponents  themselves  in  behalf 
of  such  policies  as:  (a)  eliminating  'sexist'  schoolBooks  from  public  school 
courses;'60  (b)  ensuring  that  boys  and  schools  are  not  steered  into  "stereo- 
typed" careers,  e  g.  boys  into  shop  classes  and  girls  into  home  economics 
courses;161  (c)  integrating  sex  education  courses;1*  (d)  prohibiting  expulsion 
or  other  disciplinary  policies  relating  to  student  pregnancies;165  (e)  ensuring 
that  such  disciplinary  rules  and  regulations  as  those  relating  to  hair  length 
apply  equally  to  boys  and  girls;164  (0  establishing  unisex  athletic  team  pol- 
ides;161  and  (g)  ensuring  that  physical  facilities,  extracurricular  facilities,  cur- 
riculum opportunities,  and  enrollment  requirements  are  absolutely  identical 


'^Gallagher.  The  Effect  of  the  Proposed  ERA  on  Single-Sex  Colleges.  18  St.L.U  LJ.  41.121.  See 
also  the  discussion  on  the  "New  Discrimination"  tftfra  at  81. 
'"See  supra  text  accompanying  notes  48-52. 

""California  Commission  at  153.  See  also  levin,  Feminism  and  Thought  Control,  Commentary 
June  1962  at  40. 

wtd  at  131.153  ("Sweden  has  adopted  a  program  which  requires  both  boys  and  girls  to  study 
both  home  economics  and  shop  In  an  attempt  to  avoid  the  sex-role  pitfalls  of  the  present 
generation") 

mld  at  133  ("U  Is  common  pranlce  today  to  separate  young  men  and  women  in  junior  high 
and  high  schools  for  sex  education  classes.  Such  a  practice  will  be  unconstitutional  after  passage  of 
the  ERA.*  ) 

wtd  at  143  (  '  Expulsion  of  students  from  public  schools  |on  account  of  pregnancvl  would 
dearly  violate  the  ERA.").  "  " 

■"/</  at  141-2  ("If  the  absolute  approach  advocated  in  the  Yale  article  were  applied  to  the  ERA 
by  the  Supreme  Court,  hair  length  could  not  be  regulated  in  only  one  sex  |  in  the  public  schools.  )") 

•"See  supra  text  accompanying  notes  150-2.  The  California  Commission  on  the  Effects  of  the 
ERA  also  calls  into  question  the  Lonstitutiona!  validity  of  a  single-sex  Little  League  under  the  ERA, 
particularly  if  its  teams  use  public  playgrounds.  California  Commission  at  136. 
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for  the  sexes.166  Under  the  ERA,  there  is  likely  to  be  substantially  greater 
Federal  involvement  in  local  school  affairs,  all  in  the  name  of  promoting  "equal 
rights"  for  boys  and  girls.  In  the  process,  the  degree  of  self-governance  of  local 
communities  is  likely  to  be  diminished  sharply. 

Common  Law  Marriages—The  California  Commission  on  the  Effects  of 
the  Equal  Rights  Amendment  contends  that  State  laws  that  prohibit  so-called 
'  common  law**  marriages  would  be  in  "violation  of  the  Equal  Rights  Amend* 
ment"  because  they  are  "neutral  on  their  face,  but  discriminatory  in  impact"1* 

State  Licensing— Sine  and  local  licensing  practices  may  also  be  faced  with 
substantial  overhaul  if  the  predictions  of  one  leading  exponent  of  the  Equal 
Rights  Amendment  are  borne  out.  Barbara  Brown  in  her  textbook  on 
"Women's  Rights  and  the  Law**  states  that  joint  licensing  of  such  professions  as 
barbers  and  cosmeticians  may  be  necessary  in  order  to  "overcome  the  social 
pattern  which  prompts  men  who  would  patronize  beauticians  to  go  to  barbers 
instead  thus  benefitting  the  predominantly  male  profession  of  barbers",1* 

0 

In  summary,  'here  are  countless  areas  of  the  law  that  may  be  subject  to 
major  change  upon  passage  of  the  Equal  Rights  Amendment.  Most  of  these 
changes  would  be  required,  not  because  of  existing  laws  or  policies  which 
discriminate  against  women  (although  there  are  a  few  of  these),  but  because  of 
laws  and  policies  which  ERA  proponents  believe  to  have  a  "discriminatory 
impact"  upon  women  even  though  they  are  purely  neutral  in  their  treatment  of 
the  sexes.  Such  "discriminatory  impact"  analysis  is  likely  to  expand  the  bound- 
aries of  the  Equal  Rights  Amendment  far  beyond  most  legitimate  areas  of 
discrimination  about  which  the  vast  majority  of  American  people  are 
concerned. 


"*See  generally  California  Commission  at  13CMU52 
"Id  at  167 
""Brown  at  III 
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The  New  "Discrimination" 


A  new  definition  of  "discrimination"  has  evolved  in  recent  years  in 
the  area  of  race.1  Unlike  the  traditional  understanding  which  seeks 
to  understand  the  intent  or  purpose  behind  some  allegedly  discrim- 
inatory action,  the  new  "discrimination"  looks  primarily  to  the 
statistical  impact  of  an  action  upon  the  races.  In  other  words,  it  is 
directed  at  "equality  of  results"  rather  than  "equality  of  access".  The 
concept  of  "discrimination"  under  the  ERA  is  likely  to  be  interpreted 
in  the  same  manner,  altering  the  current  "intent"  standard  under  the 
Equal  Protection  clause  of  the  Fourteenth  Amendment.2  As  the  Civil 
Rights  Commission  has  observed,  "Even  laws  neutral  on  their  face, 
but  that  affect  one  sex  more  harshly  than  the  other,  would  have  to  be 
reexamined"5  This  is  an  extremely  important  point.  Consider  the 
impact  of  the  ERA  on  such  sex-neutral  laws  as  the  following  if  it 
employs  the  analysis  of  the  new  "discrimination": 

(1)  Veterans  preference  laws  which  provide  advantages  to  veterans 
seeking  public  employment  jobs; 

(2)  Reductions  in  eligibility  or  funding  for  AFDC  and  other  welfare 
programs  that  tend  to  go  to  households  headed  by  women; 

(3)  Laws  aimed  at  prostitution  or  opposite-sex  massages; 

(4)  Height  and  weight  requirements  for  the  military,  or  for  police 
and  firefighling  positions. 

There  are  an  unlimited  number  of  such  laws  that  would  be  in 
violation  of  the  Constitution  if  "discrimination"  comes  to  mean  in 
the  area  of  sex  what  it  already  means  in  many  areas  of  the  law 
relating  i<>  race.  Professor  Emerson,  in  his  Yale  Law  Journal  article 
endorses  the  applicability  of  the  "new  discrimination"  to  the  Equal 
Rights  Amendment.4 


1  See  the  discussion  on  what  constitutes  discrimination  in  such  recent  Supreme 
Court  decisions  ss  Crlgp  «  Oufm  Poum  401  U  S  424  (1971);  Vkubin&ton  v  Dot  is,  426 
US  229  (1976);  ArHngkm  HHg*  u  MmpolUan  Authority  429  US.  252  (1977); 
NnomH  Ahnin&ralor  o/Maaadnmm  u  frtnry:  442  U.S.  296  (1979);  Mobil*  v 
Bokkn,  446  U.S.  59  (I960);  Cortmctkui  u  TM  90  U  S  LW  4716  (1982)  Sec  also  the 
Voting  Rights  Act  Amendments  of  1902,  Pub.  Law  97-209.  Section  3;  Additional  Views  of 
Senator  Hatch,  Senate  Report  No.  97-417  (Voting  Rights  Act  Extension)  at  94-187. 

1  PmortmlAJmini&aHrofMmsadbusm  296(1979);  c/Brown 

at  17 

*  Civil  Rights  Commission  (1978)  at  8 

4  Vale  Law  Journal  at  890,  971-2  See  also  Civil  Rights  Commission  (1978)  at  8; 
Brown  at  228  ("neutral  rules,  such  as  tests  and  physical  requirements  that  exclude  s 
large  percentage  of  women  from  certain  job  classifications  are  subject  to  strict  scrutiny 
under  the  ERA  because  of  their  disparate  Impact  r\  See  supra  notes  92-*  Governor 
Richard  Lamm  of  Colorado,  testifying  In  behalf  of  the  ERA,  has  spoken  approvingly  of 
Federal  judges  who  'have  permitted  die  use  of  statistics  to  prove  that,  although  an  act  is 
neutral  on  its  race,  it  has  s  discriminatory  impact.**  Testimony  before  Civil  and  Constitu- 
tional Rights  Subcommittee  of  House  Committee  on  Judiciary  on  the  Equal  Rights 
Amendment,  July  13,  1983- 
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POLLS,  POLS,  AM  THE  EQUAL  RIGHTS  AMENDMENT 


Tht  recent  ratification  history  of  the  Equal  Rights  Amendment  provides 
soma  Interesting  Insights  Into  tht  usa  of  public  opinion  polls  In  media 
campaigns.  Tht  primary  las son  to  bt  Ittrntd  Is  that  polls  art  not  tht 
btst  Indicators  of  public  sentiment  about  Important  policy  qutstlons 
such  as  tqual  rights.  Nevertheless,  polls  con t1 nut  to  bt  Much  ustd  by 
those  sttklng  to  Influence  tht  vote  of  legislators  on  this  (and  other) 
Issues. 

Tor  Instance,  the  National  Organization  for  Women  (NOW)  has  Issued  a  fact 
sheet  entitled  "Strong  Public  Support  for  ERA.*  NOW  has  published  t  pam- 
phlet maklno  the  sane  point.  The  sheet  end  the  pamphlet  point  to  the 
public  opinion  polls  which  show  thet  Americans  support  tht  Equal  Rights 
Amendment  by  margins  of  two  end  three  to  one.   In  NOW's  v1«w,  these  polls 
demonstrate  thet  Americans  by  and  large  want  tht  proposed  ERA.  end  that 
only  the  racalcl trance  of  loglslotors  prevents  It  from  being  ratified. 

Actually,  polls  and  public  opinion  are  mora  complicated  than  thet.  The 
poll  lata  cited  by  NOU  are  Interesting  and  useful,  but  so  selectively 
presented  and  analyzed  as  to  be  misleading.   There  are  other  Indicators  of 
public  opinion  mora  reliable,  other  polling  questions  which  are  more  probing, 
and  other  facts  which  NOW  too  easily  Ignores. 

New  York  and  New  Jersey.  1976 

At  the  November  1975  elections,  voters  1n  New  York  State  and  New  Jersey 
voted  on  proposed  equal  rights  amendments  to  their  own  State  constitutions. 
Both  State  amendments  were  substantially  identical  to  the  proposed  national 
Equal  Rights  Amendment. 

Proponents  of  the  State  amendments  had  their  poljs,  and  they  used  them -the 
way  proponents  of  the  ERA  are  now  using  polls.   Tor  example,  on  November  1, 
197S  the  New  York  Times  reported  that  "two  Independent  polling  organizations 
%ey  that  a  majority  of  those  who  plan  to  vote  on  the  amendment  question 
vnuld  approve  1t."I 


This  is  the  first  in  a  series  of  occasional  papers  on  matters  of  general 
public  interest,    Zt  should  not  be  construed  as  necessarily  reflecting  the 
vievs  of  'united  rami  lies  Foundation ,  nor  at  an  attempt  to  aid  or  hinder  the 
passage  of  any  meaure  before  the  V,8.  Congress  or  any  State  legislature.* 
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Tht  voters,  perhaps  not  aware  of  how  thty  "would"  vote,  rejected  tht 
amendments  In  both  States. 


The  vote  could  not  bt  explained  In  terns  of  general  negativism  of  voters.  As 
the  Times  explained  the  next  day: 

In  recent  days  the  amendment'*  supporters  had  expressed  the  fear 
that  the  amendment  would  btci/e  the  victim  of  general  voter  neg- 
ativism, since  It  was  coupled  o,  the  ballots  of  both  states  with 
bond  Issues  and  other  proposition* 


But  the  victory  of  the  first  ilx  Charter-revision  proposals 
In  New  York  City  appeared  to  Indicate  that  the  voters  did 
Indeed  select  the  targets  of  their  displeasure,  rather  than 
cast  Indiscriminate  "no"  votes.2 

The  amen^nt's  proponents  blamed  their  defeat  on  Irresponsible  ex- 
tremist* and  scare  tactics.  Bttty  Frledan,  presumably  reflecting  tht 
moderate  attitude  of  the  proponents,  said  the  proposal*  were  defeated 
because  of  "lies"  and  "enemies, "3 

When  the  fine1,  vote  counts  were  in,  the  New  York  amendment  had  /ailed  by 
nearly  500,000  votes  and  the  New  Jersey  amendment  by  more  than  30,000 
votes.4      The  voters  had  made  the  point  that  we  are  rot  governed  by 

public  opinion  polls. 

Florida.  1978 

A  similar  event  took  place  In  Florida  In  1976.   Florida  voters  were  asked 
1f  they  wished  to  add  an  equal  rights  amendment  to  their  State  consti- 
tution.  The  answer  was  a  resounding  "no."  Of  course.  <ts  the  Miami 
H«r«1d  reported,  "pre-election  polls  showed  the  'Little  ERA'  winning  by 
2-1. ..."5       in  fict,  the  Florida  proposal  failed  by  3«0,000  votes,6 

The  failure  of  the  voters  to  be  guided  by  the  polls  must  surely  be  dis- 
concerting to  the  advocates  of  the  Equal  Rights  Amendment.    It  Is  amazing 
that  voters  preserve  such  Independence  of  voting  behavior  In  the  face  of 

such  unanimous  polls. 

Nevada,  1978 

It  appears  that  many  advocates,  of  the  Equal  Rights  Amendments  would  rather 
rely  on  polls  than  people.   The  events  surrounding  an  ERA  referendum  in 
Nevada  In  1*78  provide  a  case  in  point. 

The  Nevada  legislature  authorized  a  non-binding  referendum  on  the  ERA.  The 
people  of  the  State  were  to  be  asked  whether  they  favored  ratification  of 
the  ERA  by  th3  State  legislature  or  not.   The  referendum  outcome  would  not  be 
binding  or.  the  legislature.    It  was  merely  advisory 
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Recognizing  that  tht  ERA  was  Habit  to  do  bttttr  In  polls  than  at  tht 
polling  pi act,  ERA  advocatts  sued  to  havt  tht  referendum  stopped.  Tht 
Nevada  district  and  supreme  courts,  and  the  Supreme  Court  of  tht  United 
States,  all  refused  to  halt  the  vote.   There  was  found  to  be  no  bar  1n  the 
Constitution-^  the  people  Informing  their  legislators,  by  referendum,  of 
their  views.7 

Although  thtrt  art  no  publlshtd  polls  proceeding  tht  Nevada  vote,  there  1s 
this  anecdotal  evidence  of  tht  ERA'S  chances  fro*  tht  Las  Veoas  Sun; 

Vic  Flngerhut,  the  "media  representative1'  for  tht  League  of  women 
Voters--wh1ch  had  spent  $300,000-$400,000  1n  Florida  and  $70,000 
in  Nevada  on  a  media  campa1gn—sa1d  tht  Nevada  ratification  refer- 
endum 1s  a  "toss-up,*8 

Nevada  voters,  however,  having  defended  their  right  to  advise  their  legis- 
lators of  their  views,  disregarded  tht  Ltagut's  media  campaign,  and  advlst 
against  tht  Equal  Rights  Ametntoent  by  a  vote  of  wore  than  two  to  one.* 


Iowa,  19B0 

As  recently  as  Iowa's  1980  election  polls  on  tht  ERA  were  being  touted 
as  definitive.   In  the  election  of  that  year,  Iowa  voters  were  asked  1f 
they  wished  to  add  an  equal  rights  amendment  to  the  State  constitution. 

Peg  Andtrson,  chairwoman  of  tht  Iowa  Equal  Rights  Coalition 
said  on  Sunday  that  a  straw  poll  conducttd  at  tht  Iowa  Statt 
Fair  shows  overwhelming  support  for  tht  propostd  amemfcaent  to 
the  state  constitution. 

The  poll  taken  August  14-2*  at  the  fair  shows  2,905  votes  In 
favor  of  the  amendment  and  832  opposed,  Anderson  said.19 


Straw  polls  are,  of  course,  unreliable.  But  the  Iowa  Poll,  conducted 
by  the  Des  Moines  Register,  has  an  Impeccable  reputation.  Shortly 
before  the  ERA  referendum,  the  Iowa  Poll  showed  that  the  ERA  measure 
would  get  5tt  of  the  vote.11 

Perhaps  we  can  conclude  that  supporters  of  an  equal  rights  amendment 
attend  State  fairs  more  often  than  tney  do  polling  booths.   What  we  can- 
not conclude  is  that  polls  on  the  subject  of  the  Equal  Rights  Amendment 
accurately  predict  votes.   The  Iowa  proposal  was  defeated  56*  to  441.12 
"The  ERA  Coalition  spend  about  $160,000  1n  support  of  the  amendment, 
comoared  to  about  $56,000  by  Its  opponents. " 13 
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Tht  Wrong  Questions? 

Public  opinion  polls  ere  one  Indicator  of  public  sentiment,  but  they  neve 
thtlr  wttkntssts,  os  professional  pollsters  know.   They  ere  often  wrong, 
es  tht  exemples  provided  above  show.  One  of  the  reasons  they  ere  wrong  on 
tht  Issue  of  tquil  rights  for  men  tnd  women  Is  thtt  thty  tsk  the  wrong 
questions.   When  vote *s  osk  thaws elves  tht  right  questions,  as  they  go 
Into  tht  voting  booth,  tht  gtt  decidedly  dlfftrtnt  enswtrs  then  do  poll- 
sters with  their  take-1t-or-lteve-1t  questions.  This  wtekness  of  tht 
Ukt-1t-or»1ttvt-1t  verlety  1s  shown  In  the  poll  below,  which  wts  done  by 
the  rtsptcted  public  opinion  polling  fine  Decision  Making  Information  1n 
1977. 

1.  If  the  Equal  Rights  Amendment  «eens  thet  women  would 

be  eligible  for  dreft  end  combat  duty  just  like  men.  would 

you  fevor  or  oppose  the  ERA?  F:35%  0:61% 

?.  If  the  Equel  Rights  Amendment  meens  thet  flnel  power  over 
marrlege.  divorce,  end  child  custody  would  be  trtnsftrrtd  to 
tht  ftdtrtl  government,  would  you  fevor  or  oppose  the  ERA?  F:23%  0:65% 

3.  If  the  Equel  Rights  Amendment  neons  ell  ectlvltles  of 
schools  end  colleges  would  heve  to  be  co-tductt1ont1.  would 

you  ftvor  or  oppose  tht  ERA?  F:44%  0s51% 

4.  If  tht  Equtl  Rights  Amendment  means  thet  homosexuels  would 
be  eble  to  gtt  marrltgt  licenses  would  you  fevor  or  oppose  the 

ERA?  F:28%  0:66% 

Similar  results  were  obtelned  by  polls  conducted  1n  four  unretlfled 
States  1n  198?  by  United  Families  Foundation.   Coupling  surport  for  the 
ERA  to  potential  policy  outcomes  produced  the  following  resilts:14 


1.  If  ERA  near*  women  drafted: 


State 

Support  ERA 

Oppose  ERA 

Georgia 

31% 

63.2% 

H  or  Ida 

33.9% 

59.7% 

Missouri 

29.3% 

64.6% 

Virginia 

34.4% 

58.8% 
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2.  If  ERA  means  worn*  in             Georgia  23.4%  72.7% 
combat 

Florida  20.6%  76% 

Missouri  21.4%  72.6% 

Virginia  29.3%  66.5% 

3.  If  ERA  weans  federal  con-        Georgia  28%  61.3%, 
trol  over  marriage  law 

Florida  26.4%  51.3% 

Missouri  *4.6%  60.6% 

Virginia  31.3%  50.2% 

4.  If  ERA  removes  protection        Georgia  30.5%  63.2% 
from  strenuous  Jobs 

Florida  29.2%  52.9% 

Missouri  28.8%  57.4% 

Virginia  36.9%  52.9% 


It  1s  not,  of  course,  absolutely  certain  that  the  Equal  Rights  Amendment 
would  bring  about  the  policy  outcomes  mentioned  1n  the  DMI  and  UFF  polls. 
It  Is  c*rta»nly  conceivable  that  1t  would.    Indeed,  supporters  of  the  ERA 
either  admit  or  claim  that  1t  would  do  so,  depending  on  their  own  attitudes. 


The  Intensity  Factor 

Another  problem  with  oubllc  opinion  polls  and  the  Equal  Rights  Amendment 
1s  that  ERA  generates  Intense  feelings,  feelings  which  are  not  easily 
measured  by  the  kind  of  favor/oppose  questions  usually  asked  by  pollsters 
and  ERA  advocates. 

One  measure  of  the  Intensity  does  emerge  from  the  UFF  poll  1n  Virginia 
where  the  favor/oppose  question  was  coupled  with  other  questions  designed 
to  measure  how  necessary  Virginians  thought  the  ERA  was.   On  the  straight 
favor/oppose  question.  Virginians  split  evenly,  with  46%  favoring  1t  and 
42.2%  opposed,  a  result  that  falls  within  the  margin  of  error. 

However,  when  asked  If  1t  is  necessary  to  amend  the  Constitution  to 
achieve  equal  rights  for  women,  only  36.2%  of  Virginians  thought  It  was, 
at  against  53.7%  who  did  not.    In  other  words,  101  of  the  respondents 
favored  the  ERA  In  the  abstract,  but  did  not  feel  1t  was  necessary.  The 
opponents  of  ERA  apparently  put  more  conviction  Into  their  opinions. 
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Conclusions 


J^J^L?"?  ^  ^i!  pr,,tnJ  rfSPondtnti  with  tht  kinds  of  qutstlons  that 
fact  legislators.   When  ptoplt  art  forctd  (by  thtst  poll  Qutstlons)  to 'think 
as  legislators,  thty  do  not  favor  tht  Equal  RlghUAmtn^ 

opposing  tht  ERA  s  9tntral  statement  of  philosophy,  which  almost  ™  onTdots. 

SJl^^^.??6/!!!0?!!!!0"  '"I!1  ?n  thf  EW  havt        at  »uch  varlanct 
from  referendum:  result  (and  from  rtsults  In  Statt  legislatures)  because  thev 

o^VMrT^M/i"!^^1' ind  j01 »  2.  UIR  «5  *  V** 

occur  to  vottrs  (and  legislators)  whtn  thty  cast  thtlr  votts. 
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